7892

Title 41—PUBLIC CONTRACTS
AND PROPERTY MANAGEMENT

Chapter 5B—Public Buildings Service,
General Services Administration

PART 5B-16—PROCUREMENT
FORMS :

lustrations of Forms

The table of contents of Part 5B-16 is
amended to indicate the current edition
date of the following forms:

Subpart 58-16.9—lllusirotions of Forms

Beo.

5B-16.050-1015 GSA Form 1015: Instruc-
tions to Contractors
(Construction Con-
tracts). Data Required
to Substantiate Equlita-
ble Adjustments of
Time and Time Exten-
sion (August 1969).

$8-16050-1137 GSA Form 1137: Roequest,
Proposal, and Accept-
ance Covering Con-
atruction Contract
Modification (July

1069) .

5B-16.050-2402 GBSA Form 2402: Form let-
ter for notifying con-
tractor of action taken
on shop drawing sub-
mittals (December
1968).

Norx: Coples of the forms are filed with
the original document and are avallable from
the Business Service Center (n any regional
office of the General Services Administration.

(Sec. 205(c), 63 Stat. 300; 40 U.S.C. 486(c):
41 CFR 5~1.101(¢))

Eflective date. This amendment is ef-
fective upon publication in the FepEraL
REGISTER,

Dated: May 13, 1970.

A, F. SAMPSON,
Commissioner,
Public Buildings Service,

[F.R. Doc. 70-6338; Filed, May 21, 1970;
8:50 am.]

Title 45—PUBLIC WELFARE

Chapter |—Office of Education, De-
partment of Health, Education, and
Welfare

PART 107—FEDERAL FINANCIAL AS-
SISTANCE FOR PLANNING AND
EVALUATION

The regulations set forth below are ap-
plicable to grants awarded pursuant to
section 402 (20 U.S.C, 1222), title IV, of
the Elementary and Secondary Educa-
tion Amendments of 1967 (Public Law

90-247). Federal financial assistance
given pursuant to these regulations is
subject to the regulations in 45 CFR Part
80, issued by the Secretary of Health,
Education, and Welfare, and approved by
the President, to effectuate the provisions
of section 601 (42 US.C. 2000d) of the

FEDERAL
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Civil Rights Act of 1964 (Public Law 88—
352),

Part 107 reads as follows:
Sec,
107.1
1072
1073
107.4
1075
107.6
1077
1078 .
1079 Reports,

AvutTHorrry: The provisions of this Part 107
issued under 20 US.C. 1222, Interpret or
apply 20 U.S.C. 1221-1222.

§ 107.1 Definitions,

As used In this part:

(a) “Act” means the Elementary and
Secondary Education Amendments of
1967 (Public Law 90-247) .

(b) “Commissioner” means the US.
Commissioner of Education,

(¢) “Elementary and secondary edu-
cation” means elementary and secondary
education as determined under State law.

(d) “Evaluation” means determining
the extent to which management and
program objectives are being achieved,
using measures of efficiency and effec-
tiveness to compare results with pre-
determined standards.

(e) “Grant period"” means that period
of time for which grant funds are made
available for expenditure by the grantee.

(f) “Planning"” means a series of acti-
vities involving assessing needs, defining
objectives, identifying problems, estab-
lishing priorities, examining alternative
solutions, selecting possible approaches,
and formulating action programs, in-
cluding strategies for their evaluation, to
achieve specified goals,

(g) “Project period" means the total
amount of time for which a project is ap-
proved in principle for support under
section 402 of the Act.

(h) “State” means, in addition to the
several States of the Union, the District
of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa,
the Virgin Islands, and the Trust Terri-
tory of the Pacific Islands.

(i) “State educational agency” means
the State board of education or other
agency or officer primarily responsible
for the State supervision of public ele-
mentary and secondary schools, or, if
there Is no such officer or agency, an offi-
cer or agency designated by the Gover-
nor or by State law.

(20 U.S.C. 1222)
§107.2 Purpose.

It is the purpose of the regulations in
this part to cover grants authorized in
section 402 of the Act to be made by the
Commissioner to State educational agen~
cies for expenses for planning for the
succeeding year programs or projects for
elementary and secondary education, in-
cluding, where appropriate, preschool
programs or projects, under programs for
which the Commissioner has responsibil-
ity for administration, either by statute
or by delegation pursuant to statute, and
for evaluation of such programs or proj-

Definitions,

Purpose,

Applications,

Revisions,

Project and grant periods.
Expenditures by grantee,
Liquidation of obligations.
Records

ects. Grants in equal amounts will be
made, consistent with applications ap-
proved pursuant to § 107.3, for each State
df the Union; in lesser equal amounts for
the District of Columbia and the Com-
monwealth of Puerto Rico; and in yet
lesser equal amounts for Guam, American
Samoa, the Virgin Islands, and the Trust
Territory of the Pacific Islands. It is not
the purpose of the regulations in this part
to cover grants, contracts, or other pay-
ments to be made to other organizations
or individuals.

(20 US.C. 1221, 1222)
§ 107.3 Applications.

An application for & grant shall be
submitted to the Commissioner, The ap-
plication shall be made in the form
and detail and In accordance with such
procedures as the Commissioner may
prescribe. An application shall contain
(a) a statement of the purpose of the
project, (b) a description of the nature
and scope of the activities to be under-
taken and the methods and arrange-
Ments for working toward project ob-
jectives, (¢) a proposed budget, (d) an
assurance that the applicant will comply
with the requirements of the regulations
in this part, and with such other condi-
tions and procedures as the Commis-
sioner may prescribe in awarding the
grant, and (e) any other documents and
information which the Commissioner
may require.

(20 U.8.C, 1222)
§ 107.4 Revisions.

An amendment to an approved appli-
cation shall be submitted In writing to
the Commissioner for approval when-
ever necessary to reflect any substantial
change that may be proposed in the
scope or nature of the project or in its
conduct or administration,

(20 U.S.C. 1222)
§107.5 Project and grant periods,

The project period shall begin on the
date, and shall remain in effect for the
period, specified in the notice of award.
A grant of Federal funds will normally
be made for only 1 year but need not
coincide with a fiscal year. The grantee
must make separate application for con-
tinuation support beyond a grant period.

(31 USC.200)
§ 107.6 Expenditures by grantee.

For the purposes of determining
whether funds are expended during the
grant period, Federal funds will be con-
sidered to be expended by a grantee on
the basis of documentary evidence of
binding commitments by the grantee for
the acquisition of goods or property or
for the performance of work, except that
the expenditure of funds for personal
services, for services performed by public
utilities, for travel, and for rental of
equipment and facilities shall be de-
termined on the basis of the time such
services were rendered, such travel was
performed, and such rented equipment
and facilities were used, respectively.

(31 U5.C.200)
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£107.7 Liquidation of obligations.

Obligations entered into by a grantee
and payable from funds under section
402 of the Act shall be liquidated within
12 months following the end of the grant
period unless prior to the end of that 12-
month period the grantee reports to the
Commissioner the reasons why such ob-
ligations cannot be timely liquidated and,
on the basis thereof, the Commissioner
extends the time for so liquidating
obligations,

(31 U.B.C. 200)
£ 107.8 Records.

(a) The grantee shall maintain and
keep intact and accessible to the Secre-
tary of Health, Education, and Welfare
and the Comptroller General of the
United States all records supporting
claims for Federal funds or relating to
the accountability for expenditure of
such funds for 3 years after the end of
the period for which such funds were
made available for expenditure uniess, by
that time an audit by or on behalf of the
Department of Health, Education, and
Welfare has not occurred, in which case
the records must be retained until audit
or until 5 years following the end of the
budget period, whichever is earlier,

(b) The grantee shall maintain inven-
tories of all equipment acquired under
section 402 of the Act and costing $100
or more per unit for the expected useful
life of the equipment or until its dispo-
sition, whichever is earlier. The records
of such inventories shall be kept for 3
years following the period for which such
inventories are required to be made,
uniess by that time an audit by or on
behalf of the Department has not oc-
curred, in which case the records must be
retained until audit or until 5 years fol-
lowing the end of the budget period,
whichever is earlier,

(20 US.C, 1222; 42 US.C, 4212)
£§107.9 Reports.

The application shall provide that the
grantee will consult periodically with the
Commissioner and will make an annual
report and such other reports to him, at
such time, in such form, and containing
such information as he may consider rea-~
sonably necessary to perform his duties
under the Act and to comply with such
provisions as he may find necessary to
assure the correctness and verification of
such reports.

(42 US.C. 4212)
Effective date. These regulations shall

become effective 30 days after publication
in the Fepenar REGISTER.

Dated: March 25, 1970.

James E. Auvewn, Jr.,
U.S. Commissioner of Education.

Approved: May 18, 1970.

Ropert H. FIxcH,
Secretary of Health,
Education, and Welfare.

[FR. Doe, 70-6364; Filed, May 21, 1970;
8:480.m.)

Sec.
1026.1-1 P
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Chapter X—Office of Economic
Opportunity
PART 1026—CONTRACTS AND
ADMINISTRATION

Chapter X of Title 45 of the Code of
Federal Regulations is amended by add-
ing a new Part 1028 reading as set forth
above, and a new subpart reading as
follows:

Subpart—Reporting and Review Procedures for
Preventing Conflicts of Interest in Contracts ond
Grants

urpose.

General,

Definitions,

Limitation on award of non-
competitive contracts,

Approval of competitive procure-
menta

1026.1-6 Reporting information.
AvrHoRrry: The provisions of this Part

1028 issued under sec. 602(n) of the Eco-

nomic Opportunity Act of 1064, as amended;

78 Stat. 530; 42 US.C. 2942,

§ 1026.1-1 Purpose.

To establish reporting and review pro-
cedures for preventing conflicts of in-
terest in contracts and grants executed
in Headquarters, Office of Economic
Opportunity,

§ 1026.1-2 General

Because many Agency employees de~
velop a unique expertise in the poverty
field, they are in demand for employment
by organizations that contract with or
receive grants from the Office of Eco-
nomic Opportunity. Even though a Fed-
eral law may not be violated by employ~
ment in such organizations, it creates
the possibility of, or at least the appear-
ance of, misuse by such employees of
their Influence with their former
colleagues.

§ 1026.1-3 Definitions.

A special Government employee is an
employee appointed to serve not more
than 130 days during the 365 days fol-
lowing his appointment. Special Govern-
ment employees are so designated by the
Personnel Division at the time of
their appointment. For the purposes of
§§ 1026.1-4 and 1026.1-5, a former regu-
lar or special Government employee shall
be considered to be In a senior manage-
ment position if he reports directly to
an officer or director of the organization
in which he is employed or if he is pald
& salary or receives other remuneration
from the employing organization which,
as annualized, exceeds $18,000 per year,

§ 1026.1-4 Limitation on award of non-
compelitive contracts,

For a perlod of 1 year from the date
of termination of employment with the
Office of Economic Opportunity, no con-
tract shall be awarded without compe-
tition to any organization which employs
in the capacity of officer, director, or
other senior management position a for-
mer Office of Economic Opportunity
reguiar employee or a special Govern-
ment employee who served the Office of
Economic Opportunity for a total of
more than 60 days during the 365 days

1026.1-2
1026.1-3
10268.1-4

1026.1-5
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prior to the termination of his Office of
Economiec Opportunity employment. An
exception to this requirement may be
granted only by the Director.

§ 1026.1-5 Approval of competitive

procuremenis.

The Deputy Director shall approve in
writing any proposed contract award re-
sulting from a competitive procurement
to an organization employing in any of
the capacities listed In § 1026.1-4 a for-
mer regular or special Government em-
ployee of the Agency to whom the re-
striction set forth in that section applies,
The fact that a contractor employs or
contemplates employing a former Office
of Economic Opportunity employee shall
not prejudice that contractor’s competi-
tive standing provided that the employ-
ment or proposed employment is con-
sistent with Federal law and the Office of
Economic Opportunity conflicts of in-
terest regulations.

§ 1026.1-6 Reporting information.

This provision is designed to insure
that no contract is awarded to an orga-
nization that employs a former regular
or special Government employee of the
Agency in violation of the Federal law
or the Office of Economic Opportunity
conflicts of interest regulations. The re-
porting procedures set forth below will
also give the Agency early notice of sit-
uations in which there is the appearance
of conflict or the possibility of favoritism
in the award of contracts. In such situa-
tions, the Agency will institute appro-
priate administrative steps in its
proposal-review and selection process to
insure that contracts are awarded en-
tirely on the basis of the merits of the
contractor's proposal, and not on any
other basis.

(a) Ezit clearance reporting. (1) In
order to maintain current information
on former employees employed by Agency
contractors, the Personnel Division shall
include in the Exit Clearance Form
(OEO Form No. 73) a requirement that
the departing employee reveal the name
of his next employer, if known, and his
position with that employer. The Per-
sonnel Division shall then submit this
Information to the Procurement Divi-
slon, which will be responsible for estab-
lishing an index of firms employing for-
mer Agency employees. This index shall
be expanded by periodic inputs from
other stafl offices, such as the Office of
General Counsel, as to the current em-
ployment status of former employees.

(2) Contract negotiators shall check
this index before entering into negotia-
tions and shall secure the advice of the
General Counsel as to whether a poten-
tial conflict of interest exists if a former
employee is employed as officer, director,
or other senior management position by
a contractor being considered for a con-
tract award.

(b) Contract reporting. The following
shall be inserted in all Office of Economic
Opportunity solicitations of $2,500 or
more:

Offerors shall state as part of the proposal:

(1) Whether or not It is now negotiating
with a regular or special! OEO employee for
employment; and, if so, specify the name of
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the individual{s) and the position(s) for
which considered:

(2) Whether or not it now employs as &
regular employee or consultant a former
regular or special OEO employse whose em«
ployment with OEO terminated within the
past 365 days; and if so, specily tho name of
the individual(s) and the position(s) held:

(3) Specify the names of any present OEO
employees or their spouses or minor children
known to have a substantial financial inter-
est In the offeror's organization. A financial
interest shall be considered Insubstantial if
it amounts to less than 85,000 in the market
value and less than one (1) percent of the
organization’'s outstanding stock or other
socurities, and the OEO employee or spouse
or minor child is not active in the manage-
ment of the or tion.

(4) If either (1) or (2) is answered in the
afirmative, specily whether any such indi-
vidual(s) shall participate In the performs-
ance of any contract that may result from
this solicitation and the extent of such
participation.

Contractors are advised that the foregolng
disclosure request ls for informational pur-
poses {n order to protect former employees
against potential oconfilct of interest
situations,

The fact that a contractor employs or con«
templates emplo: a former OEO employee
shall not prejudicé that contractor's com-
petitive standing, provided that the employ-
ment or proposed employment is consistent
with Federal law and OFEO confilets of Inter-
est regulations,

The Director of the Procurement Divi-
sion shall instruct his negotiators and
contracting officers to report to the Gen-
eral Counsel any affirmative responses
to the above disclosure requests.

(c) Grant reporting. Because the con-
flicts of Interest problem is not restricted
to the procurement field, but also is
found in the employment of former regu-
lar and special employees of the Agency
by grantees, delegate agencies, and sub-
contractors to such organizations, each
grant application form shall include &
form containing the fSllowing clause:

Tho Granteo, as part of its application for
A new grant or for & refunding, shall identify
any former regular or special OEO employee
whose employment with OEO terminated
within 365 days prior to the date of grant
application, who (1) Is employed by the
grantee, its delegate agency, or a subcon-
traotor who performs work for the grantee
or delegate ngency under a subcontract of
$25,000 or more; or (2) who owns or has &
financial Interest in the grantee or its dele-
gate agency: or (3) who ls in any other way
involved with the grantee or Its delegate
agency in his private capacity. The grantee
shall specify as an attachment to its applica~
tion the names of such individuals and their
position, degree of financial interest, or other
relationship with the grantee or delegate
agency. The grantee shall also identify any
present or former employee of the Office of
Economic Opportunity who is negotiating for
employment with the grantee, any delegate
agency or subcontractor to any such
organization.

Agency personnel receiving grant appli-
cations shall forward any information
received as a result of this paragraph to
the General Counsel for consideration,

Effective date. The effective date of
this subpart is April 7, 1970.

WesLeY L. HIORNEVIK,
Deputy Director.

[F.R., Doc. T0-6322; Filed, May 21, 1970;
8:45 aun. )
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Title 46—SHIPPING

Chapter ll—Maritime Administration,
Depariment of Commerce
SUBCHAPTER C—REGULATIONS AFFECTING
SUBSIDIZED VESSELS AND OPERATORS
[General Order 24, 3d Rey,, Amdt. 2]

PART 284—VALUATION OF VESSELS
FOR DETERMINING CAPITAL EM-
PLOYED AND NET EARNINGS
UNDER OPERATING-DIFFERENTIAL
SUBSIDY AGREEMENTS

Residual Value of Vessels;
Adjustments for Depreciation

In accordance with the Secretary of
Commerce's Order and his instruction
to the Maritime Subsidy Board, as of
April 11, 1970, § 284.2(f)1(iD) is hereby
amended, effective January 1, 1969, to
read as follows:

§ 284.2 Basis of valuation.
- - » » -

(f) Adjustments jor depreciation.
(1) L I

(ii) On and after January 1, 1969, in
computing depreciation on a 25-year
statutory economic Iffe vessel, the resid-
ual value (meaning the salvage (resale)
value of the vessel) shall be deemed to
be 17 percent of the original construction
cost (meaning the full domestic ship-
yard construction cost in so far as ves-
sels constructed under title V or title VII
of the Merchant Marine Act, 1836, are
concerned) : Provided, That the residual
value policy be reviewed not less than
each b years to determine that it is still
appropriate in the light of interim
events,

(Seo. 204, 49 Stat, 1087, as amended; 46 US.C.
1114; sec, 607, 66 Stat., 764, as amended;
46 US.C. 117T7)

Dated: May 19, 1970. b
By order of the Maritime Administra-
tor and the Maritime Subsidy Board.

Janes 5. Dawsox, Jr.,
Secretary.

[PR. Doo, 70-6370; Piled, May 21, 1970;
8:40 am.]

Title 47—TELECOMMUNICATION

Chapter |—Federal Communications
Commission

[Docket No. 18426; FCC 70-506)

PART 2—FREQUENCY ALLOCATION
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULA-
TIONS

Sale, Import, or Shipment for Sale of
Devices Which Cause Harmful In-
terference to Radio Communica-
tions

Report and order, 1. On January 15,
1969, the Commission adopted a notice
of proposed rule making in the abovs-

entitled matter, FCC 69-53 (34 FR,
1057), designed to implement section 302
of the Communications Act of 1934, as
amended. Rules were proposed in this
notice which would prohibit the sale, or
lease, or offer for sale or lease, or import,
shipment, or distribution for the pur-
pose of sale or lease of devices capable
of causing harmful interference to radio
communications, unless such devices
complied with the applicable type ap-
proval, type acceptance, or certification
requirements specified by the Commis-
sion, or in the absence of such require-
ments, the device complied with the per-
tinent technical standards specified by
the Commission’s rules. The purpose of
the proposed regulations was to enable
the Commission to now direct its equip-
ment standards to manufacturers, im-
porters, and distributors of such devices,
as well as users. The proposed regula-
tions would apply to many persons and
companies not now directly subject to
Commission regulation,

2. Section 302, entitled *‘Devices Which
Interfere with Radio Reception”, was
added to the Communications Act on
July 5, 1968, by Public Law 90-379, 82
Stat. 290. This section authorizes the
Commission to “make reasonable regula-
tions governing the interference poten-
tial of devices which in their operation
are capable of emitting radio frequency
energy by radiation, conduction, or other
means in sufficient degree to cause harm-
ful interference to radio communica-
tions.” The new law further provides that
such regulations shall be applicable to
the manufacture, import, sale, offer for
sale, shipment, or use of such devices
and prohibits any person from engaging
in such activities with respect to devices
which fail to comply with regulations
promulgated by the Commission pur-
suant to section 302. The primary objec-
tive of § 302 and the rules promulgated
thereunder is a reduction in the prob-
able levels of harmful interference,

3. The aggregate of individual radio-
frequency devices subject to the Commis-
sion’s statutory authority is large, since
all devices capable of emitting energy
by radiation, conduction, or other means
in sufficient degree to cause harmful
interference are embraced. They range
from the many kinds of radio transmit-
ters used in the broadcasting, common
carrier, marine, aviation, and land mo-
bile services to restricted radiation de-
vices, such as radio receivers, CATV
Systems, low power communication de-
vices, including wireless microphones,
phonograph oscillators, radio-controlled
garage door openers, radio-controlled

' See Part 16 of the Commission's rules, 47
CFR 15.1, et zeq. A restricted radiation device
is defined as “a device in which the genera-
tion of radiofrequency energy is intentfonally
incorporated Into the design and In which
the radiofrequency energy 1s conducted along
wires or is radinted; exclusive of transmitters
which require lcensing under other parts
of this chapter and exclusive of devices l.n
which the radiofrequency energy is used to
produce physical, chemical, or blologieal
effects in materials, and which are regulsted
under the provisions of Part 18 of this chap-
ter.” 47 CFR 164 (d).
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models and toys, ete., and to the various
types of industrial, scientific and medical
equipment such as ultrasonie, industrial
heating, medical diathermy, radiofre-
quency-stabilized arc welders and mis-
cellaneous equipment. Included also are
the tremendous number of incidental
radiation devices® such as electric
motors, automobile ignition systems,
neon signs, ete.

4. However, the law exempts from its
operation, and hence the regulations
herein adopted do not apply to, carriers
transporting such devices without trad-
ing in them; devices manufactured solely
for export; the manufacture, assembly or
installation of devices for its own use by
a public utility engaged in providing elec-
tric service; and devices for use by the
Government of the United States or any
agency thereof. In addition to these stat-
utory exemptions, and although the
Commission s authorized to restrict the
manufacture of RF devices it has con-
cluded that to impose restrictions against
the manufacture of devices could hinder
product development, basic research, ete,
and could result in curtailment of tech-
nological progress. Accordingly, no pro-
hibition against manufacture is imposed.”
Similarly the prohibition against ship-
ment should not prevent shipment to our
own or any other laboratory for testing
purposes, or for other purposes such as
research, development, experimentation
or testing; only shipment for purposes of
selling or leasing or offering for sale or
lease is proscribed.

6. Prior to the enactment of section
302 the Commission's role in this area
has been to prohibit the use or operation
of any apparatus for the transmission
of energy or communications by radio
except In accordance with a Commis-
slon authorization therefor. As a con-
comitant of this authority, the Commis-
slon has for many years prescribed
allowable levels of emission of RF en-
ergy and related technical standards for
various types of radiofrequency devices,
the use of which by any person or com-
pany has been authorized by the Com-
mission by individual license or general
rule, Although the prescription of such
allowable levels of emission and techni-
cal standards has been of material as-
sistance in the Commission’s efforts to
resirict or eliminate harmful interfer-
ence, the identifiable detection of specific
unlawful uses and users has proven to
be most difficult. Despite many man-
hours devoted to tracing and eliminating

*An Incidental radiation device, us de-
fined in §154(c) of the rules, is & device
that radiates radiofrequency energy during
the course of operation although the device
2 not intentionally designed to generste
radlofrequency energy.

‘We construe the second sentence of
teotion 302(a) as permissive rather than
mandatory and thus key the proposed reg-
3umums to the most practical points of con-
‘rol. In light of the fact that prohibitions
:E:una. use are nlready set forth {n gection
301 and in various parts of our rules, it
Would sppear that the controls imposed
Would, for the present, be adequste to schieve
*he basie objective,
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interference of all types, the amount of
spectrum pollution and harmful inter-
ference appears to be on the increase.
Another very practical impediment in
the system heretofore in effect was that
it was directed to persons who may have
purchased a radiofrequency device iIn
good faith in an open legal market and
with no knowledge of its interference
potential. In such & situation, it has been
difficult to obtain the substantial volun-
tary cooperation of the user upon which
the success of such a program must
depend.

6. The rules herein adopted are de-
signed to achieve a lessening of the
harmful interference problem by con-
trol measures applied at the source of
the offending devices. Reaching into the
source of such devices—to the manu-
facturers and importers, and in turn to
the sellers and shippers of radiofre-
quency devices—should permit correc-
tive action, when necessary, before of-
fending devices have reached prospective
users in epidemic proportions. Technical
standards have already been prescribed
by the Commission for all radiofre-
quency devices used under Commission
license or authorization except for those
in the incidental radiation category, The
rules herein adopted, in effect, require
compliance with these standards prior
to the sale of such devices, or their
importation or shipment for purposes of
sale. Technical standards for the many
kinds of incidental radiation devices
have not as yet been prescribed, and
therefore the basic control over the in-
terference potentlal of such devices will
continue to be the present prohibition
against their use if the radiation there-
from causes harmful interference.

7. Notwithstanding the establishment
of technical standards for radiofrequency
devices, it long ago became clear that
many users were substantially unaware
of the interference potential of such de-
vices. One of the approaches taken by
the Commission to meet this problem
was the establishment of a review and
analysis procedure under which many
kinds of radiofrequency devices could be
cleared by the Commission, after appro-
priate testing by either the manufacturer
or the Commission, prior to use by the
purchaser. Under this procedure, the
Commission has developed three methods
for verifying equipment performance.
One method—type approval—is based
upon appropriate testing by the Commis-
sion and attaches to all units subse-
quently manufactured by the same per-
son which are Identical to the one tested.
Another kind of review and approval,
known as “type acceptance”, is based
upon appropriate testing by the manu-
facturer and similarly attaches to all
units subsequently manufactured by the
same person which are substantially
jdentical to the one tested. The Commis-
sion has also established a procedure
known as “certification”, for other types
of radiation devices, such as TV re-
ceivers, under which the manufacturer

tests his products In terms of applicable
technical standards and is permitted o
certificate the device as being in compli-

7895
ance with such technical standards after

manufacturers and other interested per-
sons, on & voluntary basis, to secure Com-
mission determination that their radio-
frequency devices are capable of meeting
applicable technical standards prior to
shipment and sale to prospective users,
Also, they have been widely accepted by
manufacturers of radiofrequency equip-
ment because most manufacturers are
keenly interested in the elimination of
spectrum pollution as one step toward
meeting the enhanced demand for us-
able radiofrequency devices.' Thus, most
manufacturers are well acquainted with
our existing technical standards as they
apply to their products and have been
voluntarily utilizing our equipment clear-
ance procedure for some time, The rules
adopted in this proceeding do not change
our existing technical standards,” which
apply to all radiofrequency devices op-
erated under authorization by the Com-
mission for the particular service or pur-
pose involved. What is accomplished here
is simply the institution of & requirement
that manufacturers apply existing tech-
nical standards to such devices and ob-
tain such type approval, type acceptance,
or certification as may be required prior
to shipment or distribution of such de-
vices for sale.

9. Comments were filed by a variety of
persons including industry associations,
trade representatives, and individual
manufacturers. Generally, the com-
ments supported the objectives of the
proposed regulations: That any radio-
frequency device having an interference
potential be manufactured to comply
with the Commission’s technical stand-
ards and thus give the purchaser of the
device reasonable assurance that such
device can be operated without causing
harmful interference. However, the com-
ments do raise a number of questions
concerning the effect of the proposed
rules on existing industry practices.

10. A number of comments object to
the inclusion of “offer for sale” within
the prohibited activities. G.E. alleges
that this term may be interpreted to pro-
hibit the offering for sale of proposed
production items which have not been
fully developed and standardized for

*As n result of this procedure, the Com-
mission Has been able to maintain and pub-
lish, for the benefit of both the manufacturer
and prospective user, radio equipment lists
describing the various devices which have
been found capable of meeting applicable
technical standards,

*Certain RP doevices need not at present
be type approved, type accepted or certifi-
cated notwithstanding that technleal stand-
ards have been established for such devices.
In those instances, e.g., crystal controlled
Class D citizens band transmitters, amateur
transmitters, industrial radio-location de-
vices, carrier current systems, CATV, and
campus radio systems, ete,, the basic require-
ment will be compliance with the applicable
technical standards,

“See Appendix A for list of persons that
filed comments and the short names used In
this report.
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production. Collins argues that the pro-
hibition against “offer for sale” does not
allow for preproduction marketing of
new products while still in the design
and developmental stages. EIA-Land
Mobile and others point out that manu-
facturers pursuing established marketing
practices would violate the “offer for
sale” proscription although the device in
question when finally produced and sold
would readily comply in gll respects with
the technical specifications in the Com-
mission's rules as well as with the pre-
scribed equipment approval procedure,
Collins augments this argument by
pointing out that within the manufac-
turing-through-distribution cycle, mar-
keting efforts must commence as soon
as the design concept is finalized, and
that marketing efforts or “offers for sale”
to potential customers cannot be de-
ferred until the device In question is
manufactured and tested, The “offer for
sale" proscription is also questioned by
EIA-Microwave and others who state
that such a proscription precludes solic~
iting and bidding on procursment con-
tracts. EIA-Microwave maintains that it
is not feasible to obiain approval of all
possible devices prior to offering them
for sale, particularly when an unique
communications problem is involved.
EIA-Land Mobile argues that, in an es-
tablished marketing and manufacturing
cycle, “offers for sale or lease" are typl-
cally preliminary proposals offered in re-
sponse to specific customer requirements.
Mobile Electronics contends that, since
advertisement of a capability to develop
and produce custom devices may be con-
strued as an “offer for sale,” this term in
the proposed rules would appear to pro-
hibit soliciting orders to build custom
devices before Tull scale production
models have been manufactured and
tested for compliance.

11. As a possible solution fo the mar-
keting difficulties which would confront
manufacturers of radiofrequency de-
vices under the proposed proscription
against “offer for sale," EIA-Land Mobile
advocates the adoption of a rule permit-
ting compliance with equipment proce-
dures at the time of distribution rather
than at the time the offer is made, This
recommendation is supported by EIA-
Microwave which alleges that such a re-
Iaxation is necessary to permit continued
orderly growth of the microwave
industry.

12, It would appear that most of the
comments stem from a misunderstanding
of the term “offer for sale” as used in
the proposed regulation and this mis-
understanding has led to the fears ex-
pressed In the comments of adverse
impact on preproduction marketing of
products which are still in the design and
development stages. The term “offer for
sale” is included in our proposal because
it Is presently included in the language
of section 302 of the Act. We wish to
make it clear, however, that the prohi-
bition against offering for sale would not
preclude the proposal or execution of
agreements to manufacture or produce
in the future new products in the design
or development stages or products which

FEDERAL

RULES AND REGULATIONS

are to be manufactured in accordance
with designated specifications. Thus, in
terms of the comments of EIA-Land
Mobile and Mobile Electronics, prelim-
inary proposals offered in response to
specific customers’ requirements or the
advertisement of a capability to develop
and produce custom devices would not be
encompassed by the proposed rule. The
inclusion of this term would, however,
prohibit the advertising for sale of exist-
ing radiofrequency devices prior to the
date that it has been determined that
such devices comply with the Commis-
slon’s requirements. In this day of mass
marketing where the overwhelming pro-
portion of goods sold are introduced to
the public by printed or broadcast ad-
vertising, it would be self-defeating to
expect to regulate trade In noncomply-
ing RF devices if dealers remained able
to call attention to and create a market
for products they could not ship or sell
and which the public could not lawfully
use.

13. Collins brings to our attention the
fact that before type acceptance is
granted a broadcast permitiee is pres-
ently allowed to install and test a trans-
mitter to be operated.in any of the radio
broadcast services. EIA-Broadcast com-
ments that, for most transmitting equip-
ment licensed under Parts 73 and 74, the
tests necessary to show compliance with
our requirements for type acceptance are
more effective and representative when
conducted at a typical broadeasting site
under actual installation conditions, par-
ticularly in the case of custom combina-
tions of equipment which may require
special measurement techniques. Both
argue that promulgation of rules to re-
quire type acceptance prior to the sale
and shipment of n transmitter intended
for licensing in one of the Radio Broad-
cast Services Is inconsistent with Part
78 and recommend that the proposed
rules be modified to exempt broadcast
transmitters from such a requirement.’
In addition, both believe such modifica-
tion would not cause increased spectrum
pollution problems, but, to the contrary,
wounld encourage the development ol bet-
ter communications equipment, and that
achievement of the overall goals of sec-
tion 302 would be easier, since availa-
bility of equipment with reduced inter-
ference potential furthers those goals.
Recognizing the merit of this argument
and being satisfied that the established
licensing procedure provides adequate
control with respect to transmitters
operated under Part 73, Radio Brosdeast
Services, the Commission 5 exempting
such equipment from the constraints of
§ 2511, Por the same reasons, transmit-
ters employed in the Instructional Tele-
vislon Fixed Service regulated under Part
74 are also exempted. Although we have

exempted such equipment from the pro-

TPart 73 permiits the lssuance of a con-
struction  permit o install & transmitter
that has not been type nccepted provided
adequate preliminary descriptive informa-
tlon concerning the transmitter has boen
flled. A station license, however, will not be
granted until such transmitter hsas in fact
been type aoccepted.

hibition against sale and shipment prior
to obtaining type acceptance, attention
is directed to the requirement that type
acceptance must be obtalned before a
station license will be issued.

14. Collins and EIA-Consumer Prod-
ucts urge that a proviso be added to the
rules to allow shipment and distribution
of equipment If 1t Is designed to conform,
and does in fact conform, to the Com-
mission’s requirements, as soon as an ap-
plication has been filed for the appro-
priate equipment approval. EIA-Con-
sumer Products argues in this conncc-
tion, that the proposed rules impose an
intolerable hardship on manufacturers
fabricating high-production ftems be-
cause the completion of the certification
process to show compliance with the
Commission's technical standards prior
to the shipment of products will in-
troduce additional delays in the man-
ufacturing-through-distribution cycle.
However, this proposal to permit sale or
shipment simply on the basis of the filing
of an application for equipment approval
flies in the face of the purpose of section
302 to keep noncomplying equipment out
of the hands of the public by requiring
completion of the approval process be-
fore such sale ar shipment. Insofar as
the comment expresses fears of delay in
the manufacturing-through-distribution
cycie, delays can be minimized by the
filing of applications for equipment ap-
proval based on tests of the preproduc-
tion model ar prototype before produc-
tion actually starts, in order to provide
additional time prior to shipment. The
Commission {5 presently reexamining its
procedures for equipment approval and
will Include this provision in {ts revised
rules.

15. Mann-Russell, SPI, TOCCO, Ajax,
and IEEE-Subcommittee all protest the
requirement for certification of indus-
trial bealing equipment (one category
of ISM equipment rezulated under Part
18) prior to shipment from the factory.
While none of these parties oppose the
objectives of section 302, each urge that
the Commission not adopt rules which,
in effect, would prohibit on-site certifi-
cation, and impose unnecessarily bur-
densome restrictions on both the manu-
facturer snd the user. Mann-Russell
argues that factory pre-certification of
such equipment is, in many cases, nelther
workable nor meaningful because much
of this equipment is deslgned for assem-
bly at the customer’s premises where all
factors affecting the emission of Inter-
fering RF energy can be taken Into ac-
count., Mann-Russell maintaing that not
only is such onsite testing more feasible,
but in additlon, measurements made at
the customer's premises are more mean-
ingful with respect to compliance with
FCC requirements. SPI argues, that
many of the industrial heaters used in
the plastics industry are designed to be
operated in a soreened enclosure, To be
significantly useful, SPI states further,
menasurements to demonstrate that such
an equipment complies with FCC rules
must be made with the enclosure in
which the heater will be operated. Seif-
shiclding of such machines, according to
SPI, is not only impracticable but in
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many cases seriously impedes operation,
since the shielding interferes with feed-
ing materials to the machine, TOCCO
comments that under the present cer-
tification system both the manufacturer
and the user of ISM equipment are fully
aware of their responsibilities, adding
that the present system provides a quick
and easy reference for supplying infor-
mation about the location and type of
certificated ISM equipment when inter-
ference is reported in a particular area.
Ajax and IEEE-Subcommittee argue in-
dividually that the present rules provide
adequate control, since ISM equipment
constructed in accordance with the Com-
mission’s standards causes a minimal
amount of interference. In addition,
Ajax maintains that in those few in-
stances of harmful interference, caused
by spurlous radiation from industrial
neating equipment, both user and manu-
facturer have been prompt in taking cor-
rective action. Both of these proponents
for the continuation of onsite certifica-
tion for industrial heating equipment
argue further that the proposed rules, if
strictly interpreted, would have an ad-
verse effect on existing industry practice
without materially reducing the amount
of spectrum pollution and harmful inter-
ference.

16, The Commission recognizes the
problem described by these comments.
The technical standards in our Part 18
rules which are intended to control the
interference effects of an industrial heat-
ing installation may not, in all cases, be
directly suitable to industrial heating
equipment at the point of manufacture,
Obviously, where compliance with the
Part 18 technical standards is achieved
by use of an accessory external to the
equipment—such &s & screened enclosure
in which the equipment is installed—
compliance with such standards could
not reasonably be required at the point
of manufacture. Further, the establish-
ment of requirements on the manufac-
turer of the equipment to meet the ap-
plicable technical standards by shielding
or suppression devices which are part of
the unit should be done through sepa-
rate rule making. For this reason the
Commission is considering the initiation,
in the near future, of rule making pro-
ceedings concerning appropriate changes
in these existing technical standards, in-
cluding a suppression requirement of
harmonic emissions for all equipment op-
erating on a frequency of 5 MHz or
higher,

17. Therefore, pending the adoption of
revised technical standards for indus-
trial heating equipment, the Commission
i5 exempting certain ISM equipment
from compliance with provisions of
§£2.803 and 2.805, It should be noted,
that this exemption extends to the ven-
dor of the equipment—and not to the
user who still will be required to meet the
certification or type approval require-
ment of Part 18 prior to use of such
equipment, However, the basic problem
of Interference from such industrial
heaters—and the alleged ignorance on
the part of users of the applicable tech-
hical standards who have legally pur-
chased such equipment from reputable
manufacturers still remains, Therefore,
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while not now requiring manufacturers'
compllance with such technical stand-
ards prior to distribution for sale, the
Commission will require that the vendor
or lessor of such Industrial heating
equipment:

(a) Notify the purchaser or lessee In
writing either that the equipment as de-
livered does comply with the technical
standards in Part 18, or that the equip-
ment must be installed in an adequately
screened enclosure before it may be op-
erated in accordance with Part 18, as the
case may be; and

(b) Furnish a copy of such notifica-
tion to the Federal Communications
Commission, Washington, D.C. 20554, At-
tention: Field Engineering Bureau, with-
in 30 days of such sale or lease. This
notification shall include information as
to the—

Name and Address of purchaser/lessee,
Namo of manufacturer and type or model of
the equipment delivered,
Nominal operating frequency.
Nominal operating power.
This exemption applies only to equip-
ment specifically listed In § 2.809. Other
equipment regulated by Part 18, such as
medical diathermy, low-power ultrasonic
equipment, and microwave ovens, which
are normally sold as self contained pack-
ages will be subject to the rules adopted
herein, and it will be incumbent on the
manufacturer to certificate or to obtain
type approval for such equipment before
they may be shipped or sold/leased.

18. We note the comments of Low
Power Broadcast, SPI, and TOCCO con-
cerning lack of provision in the proposed
rules to relieve the manufacturer of re-
sponsibility for the acts of users who in-
tentionally or unintentionally modify or
misuse equipment in such a manner as
to create a source of harmful interfer-
ence. It is obvious, in our view, that a
manufacturer cannot be held responsible

for the act of 8 user who chooses to mis-

use or modify equipment. There is no
condition or requirement in our rules
that can reasonably be construed to hold
the manufacturer responsible for unau-
thorized modification or misuse of equip-
ment by the operator or user. The instant
proceeding in no way relieves the ulti-
mate user and operator of responsibility
for harmful interference caused by un-
authorized modification, misuse, or im-
proper operation of equipment., More-
over, attention is invited to the fact that
existing restrictions, which stem from
authority contained In section 301 of the
Communications Act and are directed to
the use and operation of radiofrequency
equipment, remain in effect over and
above the new authority granted by sec-
tion 302, In short, the new section 302
complements the strictures of section
301,

19. GE and others express concern
about when the rules will be made ef-
fective, arguing that the effective date
should be coordinated with Industry so
as to allow sufficient lead time for manu-
facturers and distributors to avoid losses
due to equipment which can no longer
be shipped or sold under the rules. The
Commission recognizes of course that the
immediate application of the prohibition
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against shipment or sale of equipment
which has already been manufactured
or is now in the manufacturing process,
could produce hardship if only by reason
of the delay occasioned by the necessity
of securing type-approval, type-gccept-
ance or certification prior o shipment,
However, it should be noted that the
technical standards, compliance with
which will now have to be demonstrated
prior to sale or shipment, are not new
but have been in effect for some time
and compliance therewith by the user
has long been required. Thus, for the
many manufacturers of RF devices who
have viewed the interference potential
characteristics of their products with
concerned awareness and who are al-
ready voluntarily meeting the technical
standards prescribed in our rules, the
new responsibilities reflected by the rules
adopted herein should present no sub-
stantial problem. On the other hand, the
Commission is aware that some manu-
facturers in the past have chosen not to
recognize the interference problems
created by their inadequately designed
and constructed equipment and it is with
respect to such equipment that the pres-
ent regulations must be made effective
as soon as reasonably possible. Moreover,
the adoption of section 302 in July 1968
put industry on notice that regulations
to control the distribution of devices
capable of causing harmful interference
would be forthcoming, and our notice of
proposed rule making issued on Jan-
uary 15, 1969, gave notice of the form
these regulations were intended to take.
We feel therefore that industry has had
ample time to make the necessary
changes and adjustments in manufac-
turing techniques that may be required.
However, we recognize that changes are
desirable in our procedural rules govern-
ing applications for equipment approval.
To accomplish this, we are making the
regulations adopted herein effective as of
October 1, 1970. This should slso allow
sufficient time for manufacturers to ac-
quire such equipment approvals as may
be required prior to shipment. Accord-
ingly industry is put on notice that, re-
gardless of the date of manufacture, no
device subject to these rules, may be
legally shipped, scld, ete., after October 1,
1970, unless compliance with our re-
quirements has been demonstrated prior
to such shipment, sale, ete,

20. The rules herein adopted are the
initial step in implementation of sec-
tion 302, and simply make it mandatory
that manufacturers, vendors and ship-
pers of radio frequency devices comply
with our regulations. No changes have
been made in existing type acceptance,
type approval and certification proce-
dures, or compliance requirements. How-
ever, as indicated above, we are presently
reviewing our regulations to determine
what changes® are necessary and ap-
propriate in light of this new authority
and the rules herein adopted. A further

* In this connection, it should be noted that
o proposed revision of our type acceplance
procedures 1is presently outstanding In
Docket 17860, and we contemplate a further
proceeding to conform it sa necessitated by
the rules herein adopted.
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rule making proceeding will be instituted
to amplify the procedural rules for
equipment approval.

21. In summary, the Commission finds
that it is In the public interest to adopt
the rules contained in the attached Ap-
pendix which require that before equip-
ment or apparatus which emits electro-
magnetic energy capable of causing
harmful interference to radio communi-
cations is put on the market, it must meet
the technical standards enumerated in
the rules and, where required, it must
be type approved, type accepted, or cer-
tificated, These rules are intended to im-
pose upon the manufacturer, vendor and
shipper the initial responsibility for min-
imizing interference to radio communi-
cations, The equipment user will continue
to be held responsible for interference
that arises due to improper operation or
unauthorized changes which he has
made. -

22. In view of the foregoing and pur-
suant to the authority contained in sec-
tions 4(1), 302, and 303(r) of the Com-~
munications Act of 1934, as amended:
It is ordered, That, effective October 1,
1970, Part 2, is amended in the manner
set forth in Appendix B, and this pro-

ceeding is terminated.
Adopted: May 13, 1970.
Released: May 18, 1970,
FreoeralL COMMUNICATIONS

Comments in this proceeding were re-
oelved from:

INDUSTRY ASSOCIATIONS

Acrospace and Flight Test Radlo Coordinat-

ing Council (AFTRCC),

Automobile Manufacturers Assoclation, Ine.
(AMA).

Consumer Products Division of Electronic In-
dustries Association (EIA-Consumer Prod-
uects).

Industrinl Electronics Divislon of Electronic
Industries Associntion.

Fllings were submitted individually by the

following sections:
Broadcast Equipment (EIA-Broadeast),
Citizens Band Radio (EIA-Citlzens Radio).
Closed-Cireuit TV,
Land Mobile Communications (EIA-Land
Mobile).
Microwave Communications (EIA-Micro-
wave).

Society of the Plastics Industry, Ine, (SPI).

Central Station Electrical Protection Associ-
ation, jointly with the Controlled Come
panles of American District Telegraph Co.
and Baker Industries, Inc.

INDIVIDUAL MANUFACTURERS

Ajax Magnethermic Corp. (Ajax).
Collins Radio Co. (Collins).
General Electrie Co, (GE).
Low Power Broadeast Co,
Mann-Russell Electronics,
Russell) .
Mobil Electronics, Inc,
National Electric Interference Control Co,
Racal Communications, Inc, (RACAL).
TOCCO Division, Park-Ohlo, Industries, Ine.
(TOCCO),

Ine, (Mann.

* Commissioner Wells dissenting.

FEDERAL

RULES AND REGULATIONS

Varian Assoclates.
Xerox Corp.
Comments were also filed by:

Bureau of Home Appliances of San Diego
County, Interference Committee,

Cincinnat! Gas and Electric Co.

Induction and Dielectric Heating Sub-
Committee of the Electric Process Heat-
ing Committee of the Industry and
General Applicationy Group of the Insti-
tute of Electrical and Electronics Engi-
neers (IEEE-Subcommittes).

Prince, Schoenberg & Fisher, Attornoys and
Counselors.

Underwriter’s Laboratories, Ino.

The American Manufacturers Association,
Inec,, filed o reply comment, and Aero-
nautical Radio, Inc., and Alr Transporta-
tion Association Joined In a reply
comment

APFENDIX B

In Part 2 of Chapter I of Title 47 CFR,
Subpart I is added to read as follows:

Subpart |—Marketing of Rodiofrequency Devices

2801 Radlofrequency device defined.

2803 Equipment requiring Commission ap-
proval.

Equipment that does not require
Commission approval.

Statutory exceptions.

Exception for ISM equipment,

Transmitters operated under Part 73.

Transmitters operated In the Instruc~
tional Televiaion Fixed Service.

AuvrHorrry ! The provisions of this Subpart
I Issued under secs, 4, 303, 48 Stat., as
amended, 1068, 1082, sec. 302, 82 Stat, 200;
47 U.S.C. 154, 303, 302,

Subpart I—Marketing of Radio-
frequency Devices

2.800

2807
2.809
2811
2813

. §2.801 Radiofrequency device defined.

As used in this part, a radiofrequency
device is any device which in its opera-
tion is capable of emitting radiofre-
quency energy by radiation, conduction,
or other means. Radiofrequency devices
include, but are not limited to

(a) The various types of radio com-
munication transmitting devices de-
scribed throughout this chapter.

(b) The incidental and restricted ra-
diation devices described in Part 15 of
this chapter.

(¢) The industrial, scientific, and
medical equipment described in Part 18
of this chapter.

(d) Any part or component thereof
which in use emits radiofrequency en-
ergy by radiation, conduction, or other
means.

§2.803 Equipment requiring Commis.
sion approval.

In the case of a radiofrequency device,
which, in accordance with the rules in
this chapter must be type approved, type
accepted, or certificated prior to use, no
person shall sell or lease, or offer for
sale or lease (including advertising for
sale or lease) or import, ship or distrib-
ute for the purposes of selling or leasing
or offering for sale or lease, any such
radiofrequency device, unless, prior
thereto, such device shall have been type
approved, type accepted or certificated
as the case may be,

§2.805 Equipment that docs not require
Commission approval.

In the case of a radiofrequency device
which, in accordance with the rules in
this chapter must comply with specified
technical standards prior to use, no per-
son shall sell or lease, or offer for sale
or lease (including advertising for sale
or lease) or import, ship or distribute
for the purposes of selling or leasing or
offering for sale or lease, any such radio-
frequency device, unless prior thercto
such device complies with the applicable
technical standards specified in the
Commission’s rules,

§ 2.807 Swatutory exceptions.

As provided by section 302(¢) of the
Communications Act of 1934, as amended
:g 2.803 and 2.805 shall not be applicable

(a) Carrlers transporting radiofre-
quency devices without trading in them.

(b) Radiofrequency devices manufac-
tured solely for export.

(¢) The manufacture, assembly, or in-
stallation of radiofrequency devices for
its own use by a public utility engaged in
providing electric service: Provided, how-
ever, That no such device shall be oper-
ated If it causes harmful interference
to radio communlications.

(d) Radiofrequency devices for use by
the Government of the United States or
any agency thereof: Provided, however,
That this exception shall not be applica-
ble to any device after it has been dis-
posed of by such Government or agency.

§ 2.809 Exception for ISM equipment.

(a) Sections 2.803 and 2.805 shall not
apply to the following ISM equipments:
(1) Ultrasonic equipment as defined In
§ 18.3(e) of this chapter which generates
2 kW. or more of radiofrequency energy.

(2) Particle accelerators, eg. cyclo-
trons, and other similar scientific equip-
ment.

(3) Electro-erosion equipment.

(4) Sputtering equipment using RF
energy.

(5) RF stabilized arc welders.

(6) Industrial heating equipment ns
defined in §18.3(c), of this chapter
which generates 10 kW, or more of RF
energy.

(b) Sections 2.803 and 2.805 shall not
apply to industrial heating equipment as
defined in § 18.3(c) of this chapter which
generates less than 10 kW, of RF energy:
Provided, however:

(1) The vendor of such equipment has
notified the purchaser/lessee in writing
whether the equipment as delivered will
meet the technical standards in Part 18
of this chapter, or whether the equip-
ment must be installed In a screened en-
closure before it may be operated.

(2) A copy of the notification shall be
fumished to the Federal Communica-
tions Commission, Washington, D.C.
20554, Attention: Fleld Engineering

Bureau. ua tion
(3) The copy of the notifica M=
nished to the Commission shall include:

Name and address of purchaser/lessee,
Name of manufacturer,
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Type or model of the equipment delivered,

and
Nominal operating frequency and power,

(¢) The equipment listed in para-
graphs (a) and (b) of this section must
meet the applicable certification or type
approval requirement of Part 18 of this
chapter before such equipment 15
operated.

§2.811 Transmitters operated under
Part 73.

Sections 2.803 and 2.805 shall not be
applicable to a transmitter operated in
any of the Radio Broadcast Services reg-
ulated under Part 73 of this chapter,
provided the conditions set out in Part
73 of this chapter for the acceptability
of suf transmitter for use under licens-
ing are met,

§2.813 Transmitters operated in the In-
structional Television Fixed Service.

Sections 2.803 and 2.805 shall not be
applicable to a transmitter operated in
the Instructional Television Fixed Serv-
ice regulated under Part 74 of this chap-
ter provided the conditions in § 74.952
of this chapter for the acceptability of
such transmitter for licensing are met,
|PR, Doc, 70-8358; Piled, May 21, 1970;

8:48 am.]

[FCC 70-512]

PART 73-—RADIO BROADCAST
SERVICES

Fraudulent Billing Practices

Memorandum opinion and order. 1.
The Commission has before it the peti-
tion for rule making (RM-1013) filed by
the Star Stations of Indiana, Inc. (li-
censee of WIFE(AM) and WIFE-FM,
Indianapolis, Ind.) on
The petition proposes fo amend §§ 73.12
(AM), 73.209 (FM) and 73.678 (TV) of
our rules in order to prohibit the issu-
ance of “bills" by licensees which mis-
represent “(a) the time or the day on
which spot announcements were broad-
cast or (b) the number of announce-
ments which were broadcast.”* No
pleadings have been filed in respect to
the petition.

2. At the present time, the provisions
of § 73.124 (which are identical in perti-
nent part to £§ 73.299 and 73.678) of our
rules read as follows:

'The Commission adopted (Apr. 28, 1968,
released May 4, 1066) an order in Docket
16612, designating for hearing petitioner's
Applications for renewal for the licenses of
WIFE(AM) and WIFE-FM. The renewal hoar-
Ing was based, Inter alia, on alleged fraudu~
lent billing practices similar to those that
the petitioner in the Instant petition nsserts
ire not covered but should be coverad in the
existing rules. In view of the identity of the
questions presented in the renewal hearing
and the instant petition our action on the
lnstant petition has been delayed unti this
date s0 as to avold any action in the rule
making process which would prejudge the
renewal hearing. On Sept. 17, 1960, the Com-
mission adopted (released Oct. 3, 1069, FCC
69-092) Its final decision in Docket 16612,
Wwhich considered the problem of fraudulent
billing practices by petitioner and gave petl-
tl'oner 4 short torm renewnl of Its licenses for
WIPE(AM) and FM.
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Fraudulent dilling practices, No licensee of &
standard broadcast station shall knowingly
issue to any local, or national ad-
vertiser, advertising agency, siation repro~
sentative, manufacturer, distributor, jobber
or any other party, any bill, invoice, afidavit
or other document which contains false In-
formation concerning the amount actually
charged by the llcensee for the broadeast
advertising for which such bill, invoice, affl-
davit or other document is lssued, or which
misrepresents the nature, content or quan-
tity of such advertising. Licensees shall exer-
cise reasonable dlligence to see that thelr
agents and employees do not Issue any docu~
ments which would violate this section If
issued by the llcensese.

3. In sum, petitloner asserts that it is
necessary to insert in the above rule a
phrase which specifically bans the issu-
ance of any “fraudulent bill” by licensees
which misrepresents the time or the date
or the number of times that advertising
was broadcast. While emphasizing its
view that the existing rules do not cover
such situations and that it would be un-
fair for the Commission under its pres-
ent rules to take action against any
licensee for any such misrepresentations
(see footnote 1, above), it also asserts the
public Interest In prohibiting such
fraudulent acts by licensees,

4. We agree with petitioner in respect
to the strong public interest factors sup-
porting the prohibition of misrepresen-
tations by licensees in any and all bill-
ing practices. Any such misrepresenta-
tion certainly reflects adversely on the
qualifications of a licensee and, to a de-
gree, on the industry as a whole. The
public interest, convenience and neces-
sity clearly require reasonale ethical
business practices in the industry—spe-
cifically on the part of individual broad-
casters, It is within the Commission’s au-
thority, and is its responsibility to take
whatever action is appropriate to check
these practices, which essentially amount
to the use of broadcast facilities for
fraudulent purposes. We took such action
in this area In 1965, in adopting rules
concerning double billing and other types
of deceptive billing practices. See the Re-
port and Order in Docket 15396, FCC
65-951, 1 FCC 2d 1068, 6 R.R. 2d 1540,
paras, 5-17,

5. Therefore, it is clear that the prac-
tices mentioned in the petition—which
are some of the practices in which the
Hearing Examiner and the Commission
found that the WIFE stations had en-
gaged-—are now and should be prohib-
ited, and licensees found to have engaged
in them subjected to substantial sanc-
tions. The only question ralsed by the
present petition is whether the practices
are covered by the present rule (adopted
in October 1965 later than the occur-
rences at WIFE Involved in the hearing),
or whether an amendment of the fraud-
ulent billing rules is required.

6. We conclude, initially, that the pres-
ent language of the rule does cover these
practices. As noted above, the rule states
that no licensee shall knowingly issue
any bill, ete,, which “misrepresents the
nature, content or quality of such ad-
vertising * * *.” Certainly the time of
day or the day of the week are core mat-
ters of importance in respect to the na-
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ture of an advertisement, In contracting
with a licensee for commercial an-
nouncements, advertisers are paying for
the size of audience they hope to reach,
which is dependent, in large part, on the
time of day or the day of the week their
commercial copy is broadcast, Therefore
the nature of the advertisement is
clearly misrepresented if it is represented
to be broadcast at a different time of the
day or a different day of the week than
sctually presented. Moreover, the rule
bans misrepresentations in respect to
quantity of announcements, Considering
the crucial importance which time of
broadcast often has, the fact that X com-
mercials were broadcast between 6 and 9
am, and ¥ commercials between mid-
night and 5 am., 15 just as much a part
of quantity as is the fact that X plus ¥
commercials were broadeast during a
particular week.

7. However, it is also true, as péti-
tioner urges, that the rule making which
led to the 1965 rules, the report and
order adopting thém and to a large ex-
tent the rules and examples themselves,
read in terms of the specific, rather wide-
spread practice which they were designed
to prevent, Le., double billing, in which,
essentially, the station acts in collusion
with a local advertiser, billing him a
larger amount than that actually due or
paid so that he can claim greater reim-
bursement from s cooperating manufac-
turer who is paying part of the cost of
the local store's advertising. Therefore
we believe it appropriate to add language
to the rule to make completely clear its
prohibition against outright false billing,
the knowing rendition of any bill or other
document which misrepresents the num-
ber of announcements run, their chgf-
acter, their length, or the date and time
of their broadecast. While less common
than double billing was prior to the 1965
decision, such practices, where they oc-
cur, are certainly no less fraudulent and
contrary to the public interest, and we
agree with petitioner that licensees
should be specifically enjoined against
them.”

8. Accordingly, we are adding to the
fraudulent billing rule the following lan-
guage, which 1s much the same as that
suggested by petitioner:

* * * or which misrepresents the quantity
of advertising broadeast (number or length
of advertising messages) or the time of day
or date at which it was broadcast,

9. It is also appropriate to add exam-
ples to the 1965 public notice entitled
“Applicabllity of Fraudulent Billing
Rule" (FCC 65-852, 30 F.R, 13642, 1 FCC
2d 1075), since, as mentioned above, the
examples now largely deal with the
“double billing" practice or variations of

*We 80 held In the Star Stations of Indi-
ana, Inc, declsion mentioned in footnote 1,
above, 19 FCC 2d 991, 17 RR. 2d 491 (1969),
where the conduct involved occurred before
sdoption of the rule. See alse WBZB Broad-
casting Service, Ing,, 10 FCO 24 321, 11 R.R,
2d 2654 (1907); Robert D. and Martha M,
Rapp, 12 FCC 2d 703, 13 RR. 24 82 (1968):
Lawrence Broadcasters, Inc,, 14 FCC 2d 384,
14 RR. 2d 1 (1968);: Perry Radlo, 18 FCC 2d
175, 16 R R. 525 (1969).
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