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PART 120— TOLERANCES AND EX­
EMPTIONS FROM TOLERANCES FOR 
PESTICIDE CHEMICALS IN OR ON 
RAW AGRICULTURAL COMMODI­
TIES

Trifluralin
A petition (PP 8P0731) was filed with 

the Pood and Drug Administration by 
Elanco Products Co., a division of Eli 
Lilly & Co., Indianapolis, Ind. 46206, pro­
posing the establishment of a tolerance 
of 0.05 part per million for negligible 
residues of the herbicide trifluralin 
(a,a,a-trifluoro-2.6-dinitro-lV^V-dipropyl-- 
p-toluidine) in or on the raw agri­
cultural commodity group citrus fruits.

The Secretary of Agriculture has cer­
tified that this pesticide chemical is use­
ful for the purposes for which the toler­
ance is being established.

Data in the petition and elsewhere 
available show that the use of feed items 
from treated citrus fruits in compliance 
with the tolerance proposed will not re­
sult in residues of trifluralin in meat or 
milk. The usage is classified in the cate­
gory specified in § 120.6(a) (3) and no 
tolerance for meat or milk is required.

Based on consideration given the data 
submitted in the petition, and other rel­
evant material, the Commissioner of 
Pood and Drugs concludes that the tol­
erance established by this order will pro­
tect the public health. Therefore, pursu­
ant to the provisions of the Federal Food, 
Drug, and Cosmetic Act (sec. 408(d) (2), 
68 Stat. 512; 21 U.S.C. 346a(d)(2)) and 
under authority delegated to the Com­
missioner (21 CPR 2.120), § 120.207 is 
amended to establish the subject toler­
ance by revising the paragraph “ 0.05 
part per million * * *” to read as 
follows:
§ 120.207 Trifluralin; tolerances, for 

residues.
*  *  *  *  *

0.05 part per million (negligible resi­
due) in or on alfalfa (fresh), citrus fruits, 
cottonseed, cucurbits, forage legumes, 
fruiting vegetables, leafy vegetables, nuts, 
peanuts, potatoes, safflower seed, seed and 
pod vegetables, stone fruits, sugar beets, 
sugarcane, sunflower seed.

Any person who will be adversely 
affected by the foregoing order may at 
any time within 30 days from the date 
of its publication in the Federal R egister 
file with the Hearing Clerk, Department 
of Health, Education, and Welfare, Room 
5440, 330 Independence Avenue SW., 
Washington, D.C. 20201, written objec­
tions thereto, preferably in quintuplicate. 
Objections shall show’*'wherein the per­
son filing will be adversely affected by 
the order and specify with particularity 
the provisions of the order deemed objec­
tionable and the grounds for the objec­
tions. If a hearing is requested, the 
objections must state the issues for the 
hearing. A hearing will be granted if the 
objections are supported by grounds 
legally sufficient to justify the relief 
sought. Objections may be accompanied 
by a memorandum or brief in support 
thereof.

Effective date. This order shall become 
effective on the date of its publication 
in the F ederal R egister.
(Sec. 408(d)(2), 68 Stat. 512; 21 TJ.S.C. 
346a(d)(2))

Dated: October 23,1968.
J. K . K irk ,

Associate Commissioner 
for Compliance.

[F.R. Doc. 68-13234; Filed, Oct. 30, 1968; 
8:50 a.m.]

PART 121— FOOD ADDITIVES
Subpart C— Food Additives Permitted 

in the Feed and Drinking Water of 
Animals or for the Treatment of 
Food-Producing Animals 

Famphur

The Commissioner of Food and Drugs, 
having evaluated the data submitted in 
a petition filed by American Cyanamid 
Co., Agricultural Division, Post Office 
Box 400, Princeton, N.J. 08540, and other

relevant material, concludes that the 
food additive regulations should be 
amended to provide for the safe use of 
famphur (O.O-dimethyl O-p- (dimethyl- 
sulfamoyl) phenyl phosphorothioate) in 
cattle feed for the control of cattle grubs 
and aid in the control of sucking lice. 
Therefore, pursuant to the provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(c)(1), 72 Stat. 1786; 21 
U.S.C. 348(c)(1)) and under authority 
delegated to the Commissioner (21 CFR
2.120), Part 121 is amended by adding to 
Subpart C the following new section:
§ 121.323 Famphur ( 0,0-dim ethyl O-p- 

(dimethylsulfamoyl) phenyl phospho­
rothioate) .

The food additive famphur may be 
safely used in accordance with the fol­
lowing prescribed conditions :

(a) The additive is the chemical 
0,0-dimethyl O-p-(dimethylsulfamoyl) 
phenyl phosphorothioate (CioHi8N05S2P). 
It has a melting point range of 52.5° C. ..

(b) The additive is used or intended 
for use as the sole medication as pre­
scribed in the following table:

Famphur (0,0-D imethyl O-p-(Dimethylsulfamoyl)phenyl Phosphorothioate) in Cattle Feed

Amount Limitations Indications for use

1. Famphur__ 1.1 mg. per pound 
body weight per 
day.

For beef cattle and nonlactating dairy cows; feed 
for 30 days; withdraw from dry dairy cows and 
heifers 21 days prior to freshening; withdraw 4 
days prior to slaughter.

Control of grubs and 
aid in control of sucking lice.

2. Famphur... 2.3 mg. per pound 
body weight per 
day.

For beef cattle and nonlactating dairy cows; feed 
for 10 days; Withdraw from dry dairy cows and 
heifers 21 days prior to freshening; withdraw 4 
days prior to slaughter.

Control of grubs.

(c) To assure safe use, the label and 
labeling of the additive, any feed additive 
supplement, feed additive concentrate, 
feed additive premix, or complete feed or 
other dosage form prepared therefrom, 
shall bear in addition to the other infor­
mation required by the act the following:

(1) The name of the additive.
(2) A statement of the quantity of the 

additive contained therein.
(3) Adequate directions and warnings 

for use which shall include a statement 
that famphur is a cholinesterase in­
hibitor and that animals being treated 
with famphur should not be exposed dur­
ing or within a few days before or after 
treatment to any other cholinesterase- 
inhibiting chemicals.

(d) Tolerance limitations for residues 
of famphur in edible products from 
treated animals are established in 
§ 120.233 of this chapter under the 
chemical name.

Any person who wiirbe adversely af­
fected by the foregoing order may at any 
time within 30 days from the date of its 
publication in the Federal R egister file 
with the Hearing Clerk, Department of 
Health, Education, and Welfare, Room 
5440, 330 Independence Avenue SW., 
Washington, D.C. 20201, written objec­
tions thereto, preferably in quintuplicate. 
Objections shall show wherein the per­
son filing will be adversely affected by 
the order and specify with particularity 
the provisions of the order deemed ob­
jectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the

hearing. A hearing will be granted if the 
objections are supported by grounds 
legally sufficient to justify the relief 
sought. Objections may be accompanied 
by a memorandum or brief in support 
thereof.

Effective date. This order shall become 
effective on the date of its publication in 
the Federal R egister.
(Sec. 409(c)(1), 72 Stat. 1786; 21 U.S.C. 
348(c)(1))

Dated: October 23,1968.
J. K . K irk ,

Associate Commissioner 
for Compliance.

[F.R. Doc. 68-13233; Filed, Oct. 30, 1968; 
8:50 a.m.]

Title 32A— NATIONAL DEFENSE, 
APPENDIX ‘

Chapter VI— Business and Defense 
Services Administration, Depart­
ment of Commerce

[BDSA Order M-17—Revocation]
M -l 7—  ELECTRONIC COMPONENTS 

OR PARTS
Revocation

BDSA Order M-17 (24 F.R. 7377) is 
hereby revoked. This revocation does not 
relieve any person of any obligation or
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liability incurred under M-17, nor de­
prive any person of any rights received 
or accrued under said order prior to the 
effective date of this revocation.
(Sec. 704, 64 Stat. 816, as amended, 50 UJ3.C. 
App. 2154; Sec. 1, Public Law 90-370, 82 Stat. 
279)

This revocation shall take effect Oc­
tober 30,1968.

Business and D efense Services 
Administration,

R odney L. B orum,
Administrator.

[F.R. Doc. 68-13199; Filed, Oct. 30, 1968; 
8:47 a.m.]

Title 26— INTERNAL REVENUE
Chapter I— Internal Revenue Service, 

Department of the Treasury
SUBCHAPTER E— ALCOHOL, TOBACCO, AND 

OTHER EXCISE TAXES 
[T.D. 6977]

PART 212— FORMULAS FOR DENA­
TURED ALCOHOL AND RUM

Wood Alcohol 
Correction

In F.R. Doc. 68-12979 appearing at 
page 15708 in the issue of Thursday, Oc­
tober 24, 1968, the entry for § 212.96 
should be corrected to read:

* * * * * 
Specific gravity 15.56°/15.56e C. 0.8072 

minimum.

Title 38— PENSIONS, BONUSES, 
AND VETERANS’ RELIEF

Chapter I— Veterans Administration 
PART 17— MEDICAL 

Hospital and Nursing Home Care in 
Nonveterans Administration Facili­
ties in Alaska and Hawaii
!• In § 17.50, paragraph (j) is 

amended to read as follows (former sub- 
paragraphs (1) and (2) are incorporated 
m § 17.51 and 17.51a):
® Utilization o f facilities other

. a?  ihose under direct and exclusive 
jurisdiction of the Veterans Admin­
istration.
* * * ♦ #

(j) A veteran receiving community 
ursing home care at Veterans Adminis- 
ration expense and who requires imme- 

amte hospitalization for treatment of an 
^ndition may be authorized 

cn emergency care at Veterans Admin- 
usiration expense, provided: (1) Prior 
fmm°r̂ ion for such care is obtained 
nHt!̂  • e Veter*ns Administration, (2) 
or a Veterans Administration

other Federal hospital is not feasible,

and (3) the authorization is limited to 
that period of care required to meet the 
emergent need, until the veteran can be 
safely moved to a Veterans Administra­
tion or other Federal hospital. (For pur­
poses of subparagraph (1) of this para­
graph, prior authorization will be con­
ceded when the request for authorization 
is received by the Veterans Administra­
tion within 72 horns of the time of ad­
mission of the veteran to the non-Fed- 
eral hospital.)

* * * * *

2. Section 17.56a is reserved and 
§§ 17.50b, 17.51, 17.51a, and 17.51b are 
added to read as follows:
§ 17.50a [Reserved]
§ 17.50b Use o f public or private hos­

pitals for veterans in Alaska and 
Hawaii.

The Director of the Clinic in Hawaii 
and the medical officer in charge of the 
medical program in Alaska may, when it 
is in the best interests of the Veterans 
Administration and Veterans Adminis­
tration patients, contract for the use of 
public or private hospitals in Alaska and 
Hawaii for the care of veterans. When 
demand is only for infrequent use, in­
dividual authorizations may be used. 
Such facilities will be used when a Fed­
eral facility to which a patient would 
otherwise be eligible for admission as a 
Veterans Administration beneficiary is 
not feasibly available. Admissions to pub­
lic or private facilities whether under a 
contract or as an individual authoriza­
tion will be authorized if:

(a) The veteran is eligible for hospital 
care in public or private facilities at 
Veterans Administration expense under 
any provision of § 17.50, or

(b) The veteran is a veteran of a war 
whose public or private hospital admis­
sion can be accommodated within an 
average daily patient load per thousand 
veteran population at Veterans Admin­
istration expense in Federal, public or 
private hospital facilities in Alaska or 
Hawaii not exceeding the average daily 
patient load per thousand veteran pop­
ulation hospitalized by the* Veterans Ad­
ministration within the 48 contiguous 
States. (The authority under this para­
graph expires December 31,1978.)
§ 17.51 Transfers to community nursing 

homes from Veterans Administration 
facilities.

Nursing home care in a contract pub­
lic or private nursing home care facility 
may be authorized for as. much as 6 
months in the aggregate in connection 
with any one transfer for any veteran 
eligible for hospital care under § 17.47 
(a), -(b ), (c), or (d), who has attained 
the maximum hospital benefit and for 
whom a protracted period of nursing 
home care will be required, provided:

(a) Transfer to the nursing home care 
facility will be from a hospital under the 
direct and exclusive jurisdiction of the 
Veterans Administration (except in

Alaska and Hawaii, as provided for in 
§ 17.51b), and

(b) The nursing home care facility is 
determined to meet the physical and pro­
fessional standards prescribed by the 
Chief Medical Director, and

(c) The cost of the nursing home care 
does not exceed 40 percent of the cost of 
care furnished by the Veterans Adminis­
tration in a general medical and surgical 
hospital as determined from time to time.
§ 17.51a Extensions of community nurs­

ing home care beyond 6 months.
The Chief Medical Director, his Deputy 

or the Regional Medical Director may 
authorize an extension of nursing care 
in a public or private nursing home care 
facility at Veterans Administration ex­
pense beyond 6 months for circumstances 
of a most unusual nature such as when 
additional time is needed to complete im­
minent arrangements for other care.
§ 17.51b Transfers from facilities for 

nursing home care in Alaska and 
Hawaii.

Transfer of any veteran hospitalized in 
a non-Veterans Administration hospital 
facility at Veterans Administration ex­
pense to a community nursing home 
facility in Alaska or Hawaii may be au­
thorized subject to the provisions of 
§ 17.51, except paragraph (a).
(72 Stat. 1114; 38 U.S.C. 210)

These VA regulations are effective 
October 21,1968.

Approved: October 25, 1968.
By direction of the Administrator.
[seal] A. W. S tratton,

Deputy Administrator.
[F.R. Doc.. 68-13218; Filed, Oct. 30, 1968;

8:49 a.m.]

Title 32— NATIONAL DEFENSE
Chapter I— Office of the Secretary of 

Defense
SUBCHAPTER N— TRANSPORTATION

PART 171— POLICY GOVERNING 
TRANSPORTATION AND ACCOM­
MODATIONS OF MILITARY PER­
SONNEL AND THEIR DEPENDENTS, 
CIVILIAN EMPLOYEES AND THEIR 
DEPENDENTS WHEN TRAVELING 
VIA COMMERCIAL, GOVERNMENT 
OR PRIVATE TRANSPORTATION

Discontinuance of Part
Codification of Part 171 is discon­

tinued.
M aurice W. R oche, 

Director, Correspondence and 
Directives Division, OASD 
(Administration)T

O ctober 25, 1968.
[FH. Doc. 68-13237; Filed, Oct. 30, 1968; 

8:51 am.]
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Title 10— ATOMIC ENERGY
Chapter I— Atomic Energy 

Commission
PART 140— FINANCIAL PROTECTION 

REQUIREMENTS AND INDEMNITY 
AGREEMENTS

Criteria for Determination of an Ex­
traordinary Nuclear Occurrence

On May 9, 1968, the Commission pub­
lished for comment in the Federal R eg­
ister (33 F.R. 6978) proposed amend­
ments to its regulation, “Financial Pro­
tection Requirements and Indemnity 
Agreements,” 10 CFR Part 140, which 
would effectuate the amendments to the 
Price-Anderson Act of 1966 (Public Law 
89-645) providing for waivers of certain 
defenses in the event of an extraordinary 
nuclear occurrence.

The principal purpose of the amend­
ments is to assure that the public will 
receive prompt financial compensation 
under the available indemnity and un­
derlying financial protection for damage 
resulting from the hazardous properties 
of radioactive material or radiation. All 
interested persons were invited to submit 
written comments or suggestions for con­
sideration. in connection with the pro­
posed amendments to 10 CFR Part 140 
within 60 days after publication of the 
notice of proposed rule making in the 
F ederal R egister. The notice also an­
nounced that an industry conference 
would be held on June 11, 1968, at the 
Commission’s offices at 1717 H Street 
NW., Washington, D.C., to discuss the 
provisions of the proposed amendments 
to 10 CFR Part 140.

After careful consideration of the com­
ments received, the views presented at 
the industry conference, and other fac­
tors, the Commission has adopted the 
amendments set forth below. In most 
essential respects, the amendments are 
the same as those set forth in the notice 
of proposed rule making. However, there 
are some changes from the proposed rule. 
As will be indicated, the Commission is 
providing an opportunity for comment on 
these changes, but the amendments will 
be effective 30 days after publication. 
The principal changes are described 
below.

New § 140.82 Procedures, provides 
that, if the Commission is unable to make 
a determination, within 7 days after it 
has received notification of an alleged 
event, that there has been an extraordi­
nary nuclear occurrence, it will publish 
a notice in the Federal R egister of the 
initiation of a procedure for the niaking 
of a determination. Such notice will re­
quest persons having knowledge of the. 
alleged occurrence, to submit their in­
formation to the Commission.- 

New § 140.83 Determination of ex­
traordinary nuclear occurrence, provides 
that the 90-day period for the mak­
ing of a determination runs from the 
time of publication of a notice in. the 
F ederal R egister that the Commission is 
considering the making of a determina­
tion, and also makes clear that the Com­

mission may extend the 90-day time 
period.

New § 140.84 Criterion I—substantial 
discharge of radioactive material or sub­
stantial radiation levels offsite, contains 
revisions from the proposed rule with 
respect to surface contamination. Thè 
Statement of Considerations published 
in connection with the proposed rule 
made clear the intent that Criterion I 
would not be met by a release of radio­
active material within or not greatly in 
excess of the limits set forth in the Com-' 
mission’s regulations and in license con­
ditions. It has come to the Commission’s 
attention that with respect to some facil­
ities the description of the location (site) 
for purposes of the Price-Anderson in­
demnity agreement is so narrowly de­
fined geographically that it is possible 
under normal operating conditions for 
levels of contamination in restricted or 
controlled areas which are offsite to ex­
ceed the levels proposed in the table of 
total surface contamination levels. The 
table has been revised by applying a fac­
tor of 10 to the proposed levels where the 
contaminated offsite property is contigu­
ous to the site and is owned or leased by 
the licensee, who is thus able to control 
access to the area. As was explained in 
the Statement of Considerations, the 
levels originally proposed were intended 
to represent only an administrative in­
dex for determing that something un­
expected and out of the ordinary has 
taken place. The higher levels set by 
the application of a factor of 10 for con­
tamination of property where the public 
is generally excluded are consonant with 
this concept and in keeping with the 
Price-Anderson Act’s purpose of protect­
ing the public. The levels originally pro­
posed are applicable to all other offsite 
property. It should be noted that this re­
vision involves no change in Criterion n .

New § 140.85 Criterion II—substan­
tial damages to persons offsite or prop­
erty offsite, now makes clear that “dam­
age” in all cases refers to damage from 
the ràdioactive, toxic, explosive, or other 
hazardous properties of source, special 
nuclear, or byproduct material. New 
§ 140.85 also lowers the test for substan­
tial damages to persons offsite by chang­
ing from ten to five the number of peo­
ple the Commission would have to find 
were killed or hospitalized by physical 
injury from exposure.

The amendments to the form of nu­
clear energy liability policy for facilities 
and to the forms of indemnity agree­
ments with licensees contained in the 
Appendices to 10 CFR Part 140 (§§ 140.91 
through 140.95) are changed from the 
proposed amendments in the following 
respects:.

(1) The waiver of an issue or defense 
relating to unforeseeable intervening 
causes no longer refers to the “operation 
of a force of nature,” since that formula­
tion appears to be only an alternative 
way of stating the more commonly used 
term “act of God” which is covered 
specifically by the rule.

(2) The proposed exclusion in the 
waivers of defenses relating to the ab­
normally sensitive character of the

claimant’s activities or operations is not 
being adopted at this time. The Com­
mission is not fully convinced of the ap­
propriateness of the exclusion and, at 
any rate, there appears to be considerable 
dispute on the appropriate formulation 
of the abnormally sensitive defense.

One of the tests for meeting Criterion 
II (§ 140.85) refers to $2,500,000 or more 
of damage offsite which has been or will 
probably be sustained by any one person. 
While no change in this formulation ap­
pears to be necessary, it should be under­
stood that the test can be met by a person 
sustaining the requisite amount of dam­
age by operation of law rather than be­
cause of ownership of the damaged prop­
erty, for example, a railroad, in the event 
of damage to lading owned by numerous 
persons but cumulatively totaling the 
requisite amount.

It has been the intention of the Com­
mission, in connection with these amend­
ments to Part 140, to eliminate the 2- 
year discovery provision in nuclear 
policies furnished as proof of financial 
protection. The Commission still intends 
to accomplish this change as soon as 
possible, but final agreement with in­
surers has not yet been reached.

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to 10 CFR 
Part 140 are published as a document 
subject to codification to be effective 30 
days after publication in the Federal 
R egister. The Commission invites all in­
terested persons who desire to submit 
written comments or suggestions with 
respect to the changes made from the 
proposed rule to send them to the Secre­
tary, U.S. Atomic Energy Commission, 
Washington, D.C. 20545, within 90 days 
after publication of this notice in the 
F ederal R egister. Consideration will be 
given such submission with the view to 
possible amendments to the rule.

1. Paragraph (a) of § 140.2 is amended 
and new paragraph (c) is added to 
§ 140.2 to read as follows:
§ 140.2 Scope.

(a) The regulations in this part apply
(1) To each persons who is an appli: 

cant for or holder of a license issued 
pursuant to Part 50 of this chapter to 
operate a nuclear reactor, and

(2) With respect to extraordinary nu­
clear occurrences, to each person who is 
an applicant for or holder of a license to 
operate a production facility or a utili- : 
zation facility, and to other persons in­
demnified with respect to such facility.

*  *  *  *  *

(c) Subpart E of this part sets forth 
the procedures the Commission will fol­
low and the criteria the Commission will 
apply in making a determination as to 
whether or not there has been an ex­
traordinary nuclear occurrence. The 
form of nuclear energy liability policy for 
facilities (Appendix A) and the forms of 
indemnity agreements with licensees 
(Appendices B, C, D, and E) include pro­
visions requiring the waiver of certain 
defenses with respect to an extraordinary 
nuclear occurrence. These provisions and
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Subpart E are incorporated in this part 
pursuant to Public Law 89-645 (80 Stat. 
891). They provide additional assurance 
of prompt compensation under available 
indemnity and underlying financial pro­
tection fo r  injury or damage resulting 
from the hazardous properties of radio­
active m ateria ls or radiation, and they 
in no way detract f r o m  the' protection to 
the public otherwise provided under this 
part.
§ 140.15 [Amended]

2. Paragraph (a) (1) and paragraph 
(a) (2) of § 140.15 are each amended by 
changing the reference to “ § 140.75” to 
read “§ 140.91”.
§ 140.20 [Amended]

3. Paragraph (b) (1) of § 140.20 is 
amended by changing the reference to 
“§ 140.76” to read “ § 140.92” and by 
changing the reference to “ § 140.77” to 
read “§ 140.93”.

4. Paragraph (b) (2) of § 140.20 is 
amended by changing the reference to 
“§§ 140.76 and 140.77” to read “ §§ 140.92 
and 140.93”.
§ 140.52 [Amended]

5. Paragraph (b) (1) and paragraph 
(b) (2) of § 140.52 are each amended by 
changing the reference to “ § 140.78” to 
read “§ 140.94” .
§ 140.72 [Amended]

6. Paragraph (b) (1) and paragraph 
(b) (2) of § 140.72 are each amended by 
changing the reference to “ § 140.79” to 
read “§ 140.95”.

7. A new Subpart E is added to read 
as follows: «*.
Subpart E— Extraordinary Nuclear Occurrences 

Sec.
140.81 Scope and purpose.
140.82 Procedures. ,
140.83 Determination of extraordinary nu­

clear occurrence.
140.84 Criterion I—Substantial discharge of

radioactive material or substantial 
radation levels offsite.

140.85 Criterion II—Substantial damages to
persons offsite or property offsite.

Authority: The provisions of this Subpart 
E issued under sec. 161, 68 Stat. 948; 42 TJ.S.C. 
2201; sec. 170, 71 Stat. 576; 42 U.S.C. 2210.
Subpart E— Extraordinary Nuclear 

Occurrences
§ 146.81 Scope and purpose.

(a) Scope. This subpart applies to ap- 
Phcante for and holders of licenses au- 
nonzing operation of production facili- 
es and utilization facilities, and to 

« v1_persons indemnified with respect to 
such facilities.
nQ J? • *!urpose- One purpose of this sub 
J K lsto set forth the criteria which th 
uommisstaa proposes to follow in orde 
«._,^en^ ne whether there has been a 

1aor<“ nary nuclear occurrence.” Th 
tionJ S'S?08® I® to establish the condi 
for waivers of defenses propose
m J ^ ^ t l o n  in indemnity agree 
fumidSS? msurance policies or contract 
tion as Proof of financial protec

(1) The system is to come into effect 
only where the discharge or dispersal 
constitutes a substantial amount of 
source, special nuclear or byproduct ma­
terial, or has caused substantial radia­
tion levels offsite. The various limits in 
present AEC regulations are not appro­
priate for direct application in the de­
termination of an “extraordinary nu­
clear occurrence,” for they were arrived 
at with other purposes in mind, and 
those limits have been set at a level 
which is conservatively arrived at by in­
corporating a significant safety factor. 
Thus, a discharge or dispersal which ex­
ceeds the limits in AEC regulations, or 
in license conditions, although possible 
cause for concern, is not one which 
would be expected to cause substantial 
injury or damage unless it èxceeds by 
some significant multiple the appropri­
ate regulatory limit. Accordingly, in ar­
riving at the values in the criteria to be 
deemed “substantial” it is more appro­
priate to adopt values separate from 
AEC health and safety regulations, and, 
of course, the selection of these values 
will not in any way affect such regula­
tions. A substantial discharge, for pur­
poses of the criteria, represents a per­
turbation of the environment which is 
clearly above that which could be an­
ticipated from the conduct of normal ac­
tivities. The criteria are intended solely 
for the purposes of administration of the 
Commission’s statutory responsibilities 
under Public Law 89-645, and are not 
intended to indicate a level of discharge 
or dispersal at which damage to persons 
or property necessarily will occur, or a 
level at which damage is likely to occur, 
or even a level at which some type of 
protective action is indicated. It should 
be clearly understood that the criteria 
in no way establish or indicate that 
there is a specific threshold of exposure 
at which biological damage from radia­
tion will take place. It cannot be empha­
sized too frequently that the levels set 
to be used as criteria for the first part 
of the determination, that is, the cri­
teria for amounts offsite or radiation 
levels offsite which are substantial, are 
not meant to indicate that, because such 
amounts or levels are determined to be 
substantial for purposes of administra­
tion, they are “substantial” in terms of 
their propensity for causing injury or 
damage.

(2) It is the purpose of the second part 
of the determination that the Commis­
sion decide whether there have in fact 
been or will probably be substantial dam­
ages to persons offsite or property off­
site. The criteria for substantial damages 
were formulated, and the numerical 
values selected, off a wholly different 
basis from that on which the criteria used 
for the first part of the determination 
with respect to substantial discharge 
were derived. The only interrelation be­
tween the values selected for the dis­
charge criteria and the damage criteria is 
that the discharge values are set so low 
that it is extremely unlikely the damage 
criteria could be satisfied unless the dis­
charge values have been exceeded.

(3) The first part of the test is de­
signed so that the Commission can assure 
itself that something exceptional has 
occurred; that something untoward and 
unexpected has in fact taken place and 
that this event is of sufficient significance 
to raise the possibility that some damage 
to persons or property offsite has re­
sulted or may result. If there appears 
to be no damage, the waivers will not 
apply because the Commission will be 
unable, under the second part of the 
test, to make a determination that “sub­
stantial damages” have resulted or will 
probably result. If damages have resulted 
or will probably result, they could vary 
from de minimis to serious, and the 
waivers will not apply until the damages, 
both actual and probable, are determined 
to be “substantial” within the second 
part of the test.

(4) The presence or absence of an 
extraordinary nuclear occurrence deter­
mination‘ does not concomitantly deter­
mine whether or not a particular claim­
ant will recover on his claim. In effect, it 
is intended primarily to determine 
whether certain potential obstacles to 
recovery are to be removed from the 
route the claimant would ordinarily fol­
low to seek compensation for his injury 
or damage. If there has not been an ex­
traordinary nuclear occurrence deter­
mination, the claimant must proceed (in 
the absence of settlement) with a tort 
action subject to whatever issues must 
be met, and whatever defenses are 
available to the defendant, under the 
law applicable in the relevant jurisdic­
tion. If there has been an extraordinary 
nuclear occurrence determination, the 
claimant must still proceed (in the ab­
sence of settlement) with a tort action, 
but the claimant’s burden is substan­
tially eased by the elimination of certain 
issues which may be involved and cer­
tain defenses which may be available to 
the defendant. In either case the de­
fendant may defend with respect to such 
of the following matters as are in issue 
in any given claim: The nature of the 
claimant’s alleged damages, the causal 
relationship between the event and the 
alleged damages, and the amount of the 
alleged damages.
§ 140.82 Procedures.

(a) The Commission may initiate, on 
its own motion, the making of a deter­
mination as to whether or not there has 
been an extraordinary nuclear occur­
rence. In the event the Commission does 
not so initiate the making of a deter­
mination, any affected person, or any 
licensee or person with whom an indem­
nity agreement is executed or a person 
providing financial protection may peti­
tion the Commission for a determination 
of whether or not there has been an 
extraordinary nuclear occurrence. If the 
Commission does not have, or does not 
expect to have, within 7 days after it 
has received notification of an alleged 
event, enough information available to 
make a determination that there has 
been an extraordinary nuclear occur­
rence, the Commission will publish a
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notice in the F ederal R egister setting 
forth the date and place of the alleged 
event and requesting any persons hav­
ing knowledge thereof to submit their 
information to the Commission.

(b) When a procedure is initiated un­
der paragraph (a) of this section, the 
principal staff which will begin immedi­
ately to assemble the relevant informa­
tion and prepare a report on which the 
Commission can make its determination 
will consist of the Directors or Deputies 
of the following Divisions or Offices: Op­
erational Safety, Radiation Protection 
Standards, Compliance, Biology and 
Medicine, State and Licensee Relations; 
the General Counsel or his designee, and 
a representative of the program division 
whose facility or device1 may be 
involved.
§ 140.83 Determination o f extraordi­

nary nuclear occurrence.
If the Commission determines that 

both of the criteria set forth in § § 140.84 
and 140.85 have been met, it will make 
the determination that there has been an 
extraordinary nuclear occurrence. If the 
Commission publishes a notice in the 
F ederal R egister in accordance with 
§ 140.82(a) and does not make a deter­
mination within 90 days thereafter that 
there has been an extraordinary nuclear 
occurrence, the alleged event will be 
deemed not to be an extraordinary nu­
clear occurrence. The time for the mak­
ing of a determination may be extended 
by the Commission by notice published 
in the F ederal R egister.
§ 140.84 Criterion I— Substantial dis­

charge of radioactive material or 
substantial radiation levels offsite.

The Commission will determine that 
there has been a substantial discharge or 
dispersal of radioactive material offsite, 
or that there have been substantial levels 
of radiation offsite, when, as a result of 
an event comprised of one or more re­
lated happenings, radioactive material is 
released from its intended place of con­
finement or radiation levels occur offsite 
and either of the following findings are 
also made:

(a) The Commission finds that one or 
more persons offsite were, could have 
been, or might be exposed to radiation or 
to radioactive material, resulting in a 
dose or in a projected dose in excess of 
one of the levels in the following table: 

T otal Projected R adiation D oses

Critical organ Dose (rents)
Thyroid -----------------      30
Whole body__________________________  20
Bone Marrow--------------------------------------- 20
Skin _______________________________ —  60
Other organs or tissues_________    30
Exposures from the following types of 
sources of radiation shall be included:

1 Although Part 140 does not apply to de­
vices, the reference to “device” is included 
here so that the complete procedures and 
criteria will be readily available in one 
place. Provisions applicable to extraor­
dinary nuclear occurrences involving devices 
during the course of the contract activity 
will be included in amendments to 41 OPR, 
Chapter 9.

(1) Radiation from sources external 
to the body;

(2) Radioactive material that may be 
taken into the body from its occurrence 
in air or water; and

(3) Radioactive material that may 
be taken into the body from its occur­
rence in food or on terrestrial surfaces.

(b) The Commission finds that—
(1) Surface contamination of at least 

a total of any 100 square meters of off­
site property has occurred as the result 
of a release of radioactive material from 
a production or utilization facility or 
device1 and such contamination is char­
acterized by levels of radiation in excess 
of one of the values listed in column 1 or 
column 2 of the following table, or

(2) Surface contamination of any 
offsite property has occurred as the re­
sult of a release of radioactive material 
in the course of transportation and such 
contamination is characterized by levels 
of radiation in excess of one of the val­
ues listed in column 2 of the following 
table:

T otal Surface Contamination Levels 2

Type of 
emitter

Column 1
Offsite property, 

contiguous to site, 
owned or leased by person with 
whom an indem­
nity agreement 

is executed

Column 2

Other offsite property

Alpha emission. 3.5 microcuries 0.35 microcuries
from trans- per square per square
uranic iso- meter. meter.
topes.Alpha emission 35 microcuries per 3.5 microcuries per
from isotopes square meter. square meter.
other than 
transuranic

Beta or gamma 40 millirads/hour 4 millirads/hour
emission. @ 1 cm. (meas- @ 1 cm. (meas-

ured through rued through
not more than not more than
7 milligrams per 7 milligrams per
square centi- square cent!-
meter of total meter of total
absorber). absorber).

2 The mftTimnm levels (above background), observed 
or projected, 8 or more hours after initial deposition.
§ 140.85 Criterion II— Substantial dam­

ages to persons offsite or property 
offsite.

(a) After the Commission has deter­
mined that an event has satisfied Cri­
terion I, the Commission will determine 
that the event has resulted or will prob­
ably result in substantial damages to 
persons offsite or property offsite if any 
of the following findings are made:

(1) The Commission finds that such 
event has resulted in the death or hos­
pitalization, within 30 days of the event, 
of five or more people located offsite 
showing objective clinical evidence of 
physical injury from exposure to the 
¡radioactive, toxic, explosive, or other

1 Although Part 140 does not apply to 
devices, the reference to “device” is included 
here so that the complete procedures and 
criteria will be readily available in one place. 
Provisions applicable to extraordinary nu­
clear occurrences involving devices during 
the course of the contract activity will be 
included in amendments to 41 CPR, Chap­
ter 9.

hazardous properties of source, special 
nuclear, or byproduct material; or

(2) The Commission finds that $2,500, 
000 or more of damage offsite has been or 
will probably be sustained by any one 
person, or $5 million or more of such 
damage in the aggregate has been or will 
probably be sustained, as the result of 
such event; or

(3) The Commission finds that $5,000 
or more of damage offsite has been or will 
probably be sustained by each of 50 or 
more persons, provided that $1 million 
or more of such damage in the aggregate 
has been or will probably be sustained, 
as the result of such event.

(b) As used in subparagraphs (2) and
(3) of paragraph (a) of this section, 
“damage” shall be that arising out of 
or resulting from the radioactive, toxic, 
explosive, or other hazardous properties 
of source, special nuclear, or byproduct 
material, and shall be based upon esti­
mates of one or more of the following:

(1) Total cost necessary to put af­
fected property back into use,

(2) Loss of use of affected property,
(3) Value of affected property where 

not practical to restore to use,
(4) Financial loss resulting from pro­

tective actions appropriate to reduce or 
avoid exposure to radiation or to radio­
active materials.
§§  140.91—140.95 [Redesignated]

8. Present §§ 140.75 through 140.79 
(Appendix A through Appendix E, re­
spectively) are renumbered §§ 140.91 
through 140.95, respectively.
§ 140.91 [Amended]

9. Section«. 140.91 Appendix A is 
amended by adding the following at the 
end thereof:

Nuclear Energy Liability Policy 
(facility form )

Waiver of Defenses Endorsement 
(Extraordinary Nuclear Occurrence)

The named insured, acting for himself and 
every other insured under the policy, and the
members o f ______________________ a8ree
as follows:

1. With respect to any extraordinary nu­
clear occurrence to which the policy applies 
as proof of financial protection and which—

(a) Arises out of or results from or oc­
curs in the course of the construction, pos­
session, or operation of the facility, or

(b) Arises out of or results from or occurs 
in the course of the transportation of nu­
clear material to or from the facility,
the insureds and the companies agree to 
waive

(1) Any issue or defense as to the conduct 
of the claimant or the fault of the insure®̂  
including, but not limited to:

(1) Negligence,
(ii) Contributory negligence,
(iii) Assumption of risk, and
(iv) Unforeseeable intervening cau 

whether involving the conduct of a third per 
son or an act of God, .(2) Any issue or defense as to charitable
governmental immunity, and

(3) Any issue or defense based on aj! 
statute of limitations if suit is institii 
within 3 years from the date on which . 
claimant first knew, or reasonably c 
have known, of his bodily injury or prop 
damage and the cause thereof, but in
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event more than 10 years after the date of 
the nuclear incident.
The waiver of any such issue or defense 
shall be effective regardless of whether such 
Issue or defense may otherwise be deemed 
jurisdictional or relating to an element in 
the cause of action.

2. The waivers set forth in paragraph 1 
above do not apply to

(a) Bodily injury or property damage 
which is intentionally sustained by the 
claimant or which results from a nuclear in­
cident intentionally and wrongfully caused 
by the claimant;

(b) Bodily injury sustained by any claim­
ant who is employed at the site of and in 
connection with-the activity where the ex­
traordinary nuclear occurrence takes place 
if benefits therefor are either payable or re­
quired to be provided under any workmen’s 
compensation or occupational disease law;

(c) Any claim for punitive or exemplary 
damages, provided, with respect to any claim 
for wrongful death under any State law 
which provides for damages only punitive in 
nature, this exclusion does not apply to the 
extent that the claimant has sustained actual 
damages, measured by the pecuniary injuries 
resulting from such death but not to exceed 
the maximum amount otherwise recoverable 
under such law.

3. The waivers set forth in paragraph 1 
above shall be effective only with respect to 
bodily injury or property damage to which 
the policy applies under its terms other than 
this endorsement.

Such waivers shall not apply to, or prej­
udice the prosecution or defense of any claim 
or portion of claim which is not within the 
protection afforded under—

(1) The provisions of the policy appli­
cable to the financial protection required of 
the named insured,

(2) The agreement of indemnification be­
tween the named insured and the Atomic 
Energy Commission made pursuant to sec­
tion 170 of the Atomic Energy Act of 1954, 
as amended, and

(3) The limit of liability provisions of sub­
section 170 e. of the Atomic Energy Act of 
1954, as amended.
Such waivers shall not preclude a defense 
based upon the failure of the claimant to 
take reasonable steps to mitigate damages.

4. Subject to all of the limitations stated 
in this endorsement and in the Atomic En­
ergy Act of 1954, as amended, the waivers 
set forth in paragraph 1 above shall be judi­
cially enforceable in accordance with their 
terms against any insured in an action to 
recover damages because of bodily injury 
or property damage to which the policy 
applies as proof of financial protection.

5. As used herein:
Extraordinary nuclear occurrence” means 

an event which the Atomic Energy Commis- 
on has determined to be an extraordinary 
uclear occurrence as defined in the Atomic 

n ^ct °f 1954, as amended, “ financial 
P tection” and “nuclear incident” have the 

Stven them in the Atomic Energy Act of 1954, as amended.
tinn̂ a^ means the person or organiza- 

actually sustaining the bodily injury 
a«w °perty damage and also includes his 
Ders™668’ legal rePresentatives and other 
an b/vh or organizations entitled to bring 
in1l,_ on for damages on account of such injury or damage.
§ 140.92 [Amended]

A n r!L ^ fr a g r a p h  2 of Article 1 of § 140.92 
word« ̂  B is amended by changing the 
•<Dal pafagraph «. Article n , ”  to read Paragraph 8. Article n ,”

11. Subparagraph 3(a) and subpara­
graph 3(b) of Article I of § 140.92 Ap­
pendix B are each amended by inserting 
the words ", including an extraordinary 
nuclear occurrence,” after the word "oc­
currence” the first time it appears in the 
subparagraph.

12. Article I of § 140.92 Appendix B is 
amended by renumbering present para­
graphs 4 through 9 as paragraphs 5 
through 10, respectively, and by adding 
a new paragraph 4 to read as follows:

4. “Extraordinary nuclear occurrence” 
means an event which the Commission has 
determined to be an extraordinary nuclear 
occurrence as defined in the Atomic Energy 
Act of 1954, as amended.

13. Paragraph 1 of Article n  of § 140.92 
Appendix B is amended by changing the 
words “subparagraph 4(b), Article I,” to 
read “subparagraph 5(b), Article I,” .

14. Article II of § 140.92 Appendix B 
is amended by renumbering present para­
graphs 4 through 7 as paragraphs 6 
through 9, respectively, and by adding 
new paragraphs 4 and 5 to read as 
follows:

4. With respect to any extraordinary nu­
clear occurrence to which this agreement 
applies, the Commission, and the licensee on 
behalf of itself and other persons idemni- 
fied, insofar as their interests appear, each 
agree to waive—

(a) Any issue or defense as to the conduct 
of the claimant or fault of persons indemni­
fied, including, but not limited to

(1) Negligence;
(2) Contributory negligence;
(3) Assumption of the risk;
(4) Unforeseeable intervening c a u s e s ,  

whether involving the conduct of a third 
person or an act of God.
As used herein, “conduct of the claimant” 
includes conduct of persons through whom 
the claimant derives his cause of action;

(b) Any issue or defense as to charitable 
or governmental immunity;

(c) Any - issue or defense based on any 
statute of limitations if suit is instituted 
within 3 years from the date on which the 
claimant first knew, or reasonably could 
have known, of his injury or damage and the 
cause thereof, but in no event more than 
ten years after the date of the nuclear 
incident.
The waiver of any such issue or defense shall 
be effective regardless of whether such issue 
or defense may otherwise be deemed juris­
dictional or relating to an element in the 
cause of action. The waivers shall be judi­
cially enforceable in accordance with their 
terms by the claimant against the person 
indemnified.

5. The waivers set forth in Paragraph 4 
of this article—

(a) Shall not preclude a defense based 
upon a failure to take reasonable steps to 
mitigate damages;

(b) Shall not apply to injury or damage 
to a claimant or to a claimant’s property 
which is intentionally sustained by the 
claimant or which results from a nuclear in­
cident intentionally and wrongfully caused 
by the claimant;

(c) Shall not apply to injury to a claimant 
who is employed at the site of and in con­
nection with the activity where the extraor­
dinary nuclear occurrence takes place if 
benefits therefor are either payable or re­
quired to be provided under any workmen’s 
compensation or occupational disease law;

(d) Shall not apply to any claim for puni­
tive or exemplary damages, provided, with

respect to any claim for wrongful death un­
der any State law which provides for damages 
only punitive in nature, this exclusion does 
not apply to the extent that the claimant has 
sustained actual damages, measured by the 
pecuniary injuries resulting from such death 
but not to exceed the maximum amount 
otherwise recoverable under such law;

(e) Shall be effective-only with respect to 
those obligations set forth in this agree­
ment;

(f) Shall not apply to, or prejudice the 
prosecution or defense of, any claim or por­
tion of claim which is not within the protec­
tion afforded under (1) the limit of liability 
provisions Tinder subsection 170e of the 
Atomic Energy Act of 1954, as amended, and
(2) the terms of this agreement and the 
terms of the nuclear energy liability insur­
ance policy or policies designated in the 
attachment hereto.

15. Subparagraph 8(d) of Article II of 
§ 140.92 Appendix B is amended by 
changing the words “paragraph 6, Article 
II,” in both places where they appear to 
read, “paragraph 8, Article II,” .

16. Subparagraph 4(a) and subpara­
graph 4(b) of Article HI of § 140.92 Ap­
pendix B are each amended by changing 
the word “Article” the first time it ap­
pears in the subparagraph to read 
“agreement” .

17. Paragraph 7 of Article m  of 
§ 140.92 Appendix B is amended by 
changing the word “Article” to read 
"agreement” .

18. Article VII of § 140.92 Appendix B 
is amended by changing the words “sub- 
paragraph 4(b) , Article I” to read “sub- 
paragraph 5(b), Article I” .
§ 140.93 [Amended]

19. Subparagraph 3(a) and subpara­
graph 3(b) of Article I of § 140.93 Ap­
pendix C are each amended by inserting 
the words “including an extraordinary 
nuclear occurrence,”  after the word 
“occurrence” the first time it appears in 
the subparagraph.

20. Article I of § 140.93 Appendix C is 
amended by renumbering present para­
graphs 4 through 9 as paragraphs 5 
through 10, respectively, and by adding a 
new paragraph to read as follows :

4. “Extraordinary nuclear occurrence” 
means an event wblch the Commission has 
determined to be an extraordinary nuclear 
occurrence as defined in the Atomic Energy 
Act of 1954, as amended.

21. Article H of § 140.93 Appendix C 
is amended by renumbering present 
paragraphs 4 through 7 as paragraphs 6 
through 9, respectively, and by adding 
new paragraphs 4 and 5 to read as 
follows:

4. With respect to any extraordinary nu­
clear occurrence to which this agreement 
applies, the Commission, and the licensee on 
behalf of itself and other persons indemni­
fied, insofar as their interests appear, each 
agree to waive—

(a) Any issue or defense as to the conduct 
of the claimant or fault of persons indemni­
fied, including, but not limited to­

i l )  Negligence;
( 2 ) Contributory negligence;
(3) Assumption of the risk;
(4) Unforeseeable intervening causes, 

whether involving the conduct of a third 
person or an act of God.
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As used herein, “conduct of the claimant” 
includes conduct of persons through whom 
the claimant derives his cause of action;

(b) Any issue or defense as to charitable 
or governmental immunity;

(c) Any issue or defense based on any 
statute of limitations if suit is instituted 
within 3 years from the date on which the 
claimant first knew, or reasonably could have 
known, of his injury or damage and the 
cause thereof, but in no event more than 10 
years after the date of the nuclear incident.
The waiver of any such issue or defense shall 
be effective regardless of whether such issue 
or defense may otherwise be deemed juris­
dictional or relating to an element in the 
cause of action. The waivers shall be judi­
cially enforceable in accordance with their 
terms by the claimant against the person 
indemnified.

5. The waivers set forth in paragraph 4, 
of this article—

(a) Shall not preclude a defense based 
upon a failure to take reasonable steps to 
mitigate damages;

(b) Shall not apply to injury or damage 
to a claimant or to a claimant’s property 
which is intentionally sustained by the 
claimant or which results from a nuclear in­
cident intentionally and wrongfully caused 
by the claimant;

(c) Shall not apply to injury to a claimant 
who is employed at the site of and in connec­
tion with the . activity where the extraordi­
nary nuclear occurrence takes place if ben­
efits therefor are either payable or required 
to be provided under any workmen’s com­
pensation or occupational disease law;

(d) Shall not apply to any claim for puni­
tive or exemplary damages, provided, with 
respect to any claim for wrongful death 
under any State law which provides for dam­
ages only punitive in nature, this exclusion 
does not apply to the extent that the claim­
ant has sustained actual damages, measured 
by the pecuniary injuries resulting from 
such death but not to exceed the maximum 
amount otherwise recoverable under such 
law;

(e) Shall be effective only with respect to 
those obligations set forth in this agreement 
and in contracts or other proof of financial 
protection;

(f) Shall not apply to, or prejudice the 
prosecution or defense of, any claim or por­
tion of claim which is not within the protec­
tion afforded under (1) the limit of liability 
provisions under subsection 170e, of the 
Atomic Energy Act of 1954, as amended, and 
(2) the terms of this agreement and the 
terms of contracts or other proof of finan­
cial protection.

22. Subparagraph 4(a) and subpara­
graph 4(b) of Article in  of § 140.93 Ap­
pendix C are each amended by changing 
the word “Article” the first time it ap­
pears in the subparagraph to read 
“agreement”.

23. Paragraph 7 of Article III of 
§ 140.93 Appendix C is1 amended by 
changing the word “Article” to read 
“agreement” .

24. Article VII of § 140.93 Appendix C 
is amended by changing the words “sub- 
paragraph 4b, Article I” to read, “sub- 
paragraph 5(b), Article I” .
§ 140.94 [Amended]

25. Subparagraph 2(a) and subpara­
graph 2(b) of Article I of § 140.94 Appen­
dix D are each amended by inserting the 
words “ , including an extraordinary nu­
clear occurrence,”  after the word “oc­
currence” the first time it appears in the 
subparagraph.

RULES AND REGULATIONS
26. Article I of § 140.94 Appendix D 

is amended by renumbering present par­
agraphs 3 through 8 as paragraphs 4 
through 9, respectively, and by adding 
a new paragraph 3 to read as follows:

3. “Extraordinary nuclear occurrence” 
means an event which the Commission has 
determined to be an extraordinary nuclear 
occurrence as defined in the Atomic Energy 
Act of 1954, as amended.

27. Article II of § 140.94 Appendix D 
is amended by renumbering present par­
agraphs 4 through 7 as paragraphs 6 
through 9, respectively, and by adding 
new paragraphs 4 and 5 to read as 
follows:

4. With respect to any extraordinary nu­
clear occurrence to which this agreement ap­
plies, the Commission, and the licensee on 
behalf of itself and other persons indemni­
fied, insofar as their interests appear, each 
agree to waive—

(a) Any issue or defense as to the conduct 
of the claimant or fault of persons indemni­
fied, including, but not limited to—

(1) Negligence;
(2) Contributory negligence;
(3) Assumption of the risk;
(4) Unforseeable intervening causes, 

whether involving the conduct of a third 
person or an act of God.
As used herein, “conduct of the claimant” in­
cludes conduct of persons through whom 
the claimant derives his cause of action;

(b) Any issue or defense as to charitable 
or governmental immunity;

(c) Any issue or defense based on any 
statute of limitations if suit is instituted 
within 3 years from the date on which the 
claimant first knew, or reasonably could 
have known, of his injury or damage and 
the cause thereof, but in no event more than 
10 years after the date of the nuclear 
incident.
The waiver of any such issue or defense shall 
be effective regardless of whether such issue 
or defense may otherwise be deemed juris­
dictional or relating to an element in the 
cause of action. The waivers shall be judi­
cially enforceable in accordance with their 
terms by the claimant against the person 
indemnified.

5. The waivers set forth in paragraph 4 of 
this article—

(a) Shall not preclude a defense based 
upon a failure to take reasonable steps to 
mitigate damages;

(b) Shall not apply to injury or damage 
to a claimant or to a claimant’s property 
which is intentionally sustained by the 
claimant or which results from a nuclear in­
cident intentionally and wrongfully caused 
by the claimant;

(c) Shall not apply to injury to a claimant 
who is employed at the site of and in connec­
tion with the activity where the extraordi­
nary nuclear occurrence takes place if bene­
fits therefor are either payable or required to 
be provided under any workmen’s compen­
sation or occupational disease law;

(d) Shall not apply to any claim for puni­
tive or exemplary dainages, provided, with 
respect to any claim for wrongful death 
under any State law which provides for dam­
ages only punitive in nature, this exclusion 
does not apply to the extent that the claim­
ant has sustained actual damages, measured 
by the pecuniary injuries resulting from such 
death but not to exceed the maximum 
amount otherwise recoverable under such 
law;

(e) Shall be effective only with respect to 
those obligations set forth in this agreement;

(f) Shall not apply to, or prejudice the 
prosecution or defense of, any claim or por­

tion of claim which is not within the pro­
tection afforded under (1) the limit of lia­
bility provisions under subsection l70e, of 
the Atomic Energy Act of 1954, as amended, 
and (2) the terms of this agreement.

28. Article VI of § 140.94 Appendix D 
is amended by changing the words “sub- 
paragraph 3(b), Article I” to read, “sub- 
paragraph 4(b) , Article I” .
§ 140.95 [Amended]

29. Subparagraph 2(a) and subpara­
graph 2(b) of Article I of § 140.95 Ap­
pendix E are each amended by inserting 
tjie  words “ , including an extraordinary 
nuclear occurrence,” after the word 
“occurrence” the first time it appears in 
the subparagraph.

30. Article I of § 140.95 Appendix E 
is amended by renumbering present par­
agraphs 3 through 8 as paragraphs 4 
through 9, respectively, and by adding 
a new paragraph 3 to read as follows:

3. “Extraordinary nuclear occurrence” 
means an event which the Commission has 
determined to be an extraordinary nuclear 
occurrence as defined in the Atomic Energy 
Act of 1954, as amended.

31. Article II of § 140.95 Appendix E 
is amended by designating the present 
paragraph thereof as paragraph 1 and 
by adding new paragraphs 2 and 3 to 
read as follows:

2. With respect to any extraordinary nu­
clear occurrence to which this agreement 
applies, the Commission, and the licensee 
on behalf of itself and other persons indem­
nified, insofar as their interests appear, each 
agree to waive—

(a) Any issue or defense as to the conduct 
of the claimant or fault of persons indemni­
fied, including, but not limited to

(1) Negligence;
(2) Contributory negligence;
(3) Assumption of the risk;
(4) Unforeseeable intervening causes, 

whether involving the conduct of a third 
person or an act of God. -
As used herein, “conduct of the claimant” 
includes conduct of persons through whom 
the claimant derives his cause of action;

(b) Any issue or defense as to charitable 
or governmental immunity;

(c) Any issue or defense based on any 
statute of limitations if suit is instituted 
within 3 years from the date on which the 
claimant first knew, or reasonably could have 
known, of his injury or damage and the 
cause thereof, but in no event more than 
10 years after the date of the nuclear 
incident.
The waiver of any such issue or defense shall 
be effective regardless of whether such issue 
or defense may otherwise be deemed juris­
dictional or relating to an element in the 
cause of action. The waivers shall be judi­
cially enforceable in accordance with their 
terms by the claimant against the person 
indemnified.

3. The waivers set forth in paragraph 2 
of this article—

(a) Shall not preclude a defense based 
upon a failure to take reasonable steps to 
mitigate damages;

(b) Shall not apply to injury or damage 
to a claimant or to a claimant’s property 
which is intentionally sustained by ® 
claimant or which results from a nuclea 
Incident intentionally and wrongful y 
caused by the claimant;

(c) Shall not apply to injury to a claUh‘ 
ant who is employed at the site of and
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connection with the activity where the ex­
traordinary nuclear occurrence takes place 
if benefits therefor are either payable or 
required to be provided under any work­
men’s compensation or occupational disease 
law?

(d) Shall not apply to any claim for puni­
tive or exemplary damages, provided, with 
respect to any claim for wrongful death un­
der any State law which provides for dam­
ages only punitive in nature, this exclusion 
does not apply to the extent that the claim­
ant has sustained actual damages, measured 
by the pecuniary injuries resulting from 
such death but not to exceed the maximum 
amount otherwise recoverable under such 
law;

(e) Shall be effective only with respect to 
those obligations set forth in this agreement;

(f) Shall not apply to, or prejudice the 
prosecution or defense of, any claim or por­
tion of claim which is not within the pro­
tection afforded under (1) the limit of lia­
bility provisions under subsection 170e of 
the Atomic Energy Act of 1954, as amended, 
and (b) the terms of this agreement;.

32. Subparagraph 4(a) and subpara­
graph 4(b) of Article III of § 140.95 Ap­
pendix E are each amended by changing 
the word “Article” the first time it ap­
pears in the subparagraph to read 
“agreement.”

33. Paragraph 8 of Article III of 
§ 140.95 Appendix E is amended by 
changing the word “Article” to read 
“agreement” .

34. Article VII of § 140.95 Appendix 
E is amended by changing the words 
“subparagraph 3(b), Article I” to read 
“subparagraph 4 (b ), Article I ”.
(Sec. 161, 68 Stat. 948; 42 U.S.C. 2201; sec. 
170, 71 Stat. 576; 42 U.S.C. 2210)

Dated at Washington, D.C., this 22d 
day of October 1968.

For the Atomic Energy Commission.
W. B. M cCool, 

Secretary.
[F.R. Doc. 68-13169; Filed, Oct. 30, 1968; 

8:45 a.m.]
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