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mandant’s decision on appeal, the Board 
may:

(1) If it finds the error incurable, set 
aside the entire decision and dismiss the 
charges; or

(2) If it finds the error curable, set 
aside the order, or conclusions, or find­
ings of the Commandant and remand the 
case to him for further consideration.

(d) When a matter has been re­
manded to the Commandant under para­
graph (c) of this section, he may act 
himself in accordance with the terms of 
the order of remand, or he may, as ap­
propriate, further remand the matter 
to the examiner who heard the case 
or to another examiner, with appropriate 
directions.
§ 425.35 Action after remand.

When a case has been remanded under 
§425.30, a party still has all rights of 
review under 46 CFR Part 137 and this 
part as applicable.

By the National Transportation Safety 
Board.

[seal] Joseph J. O ’Connell , Jr.,
Chairman.

[Pit. Doc. 68-464; Piled, Jan. 11, 1968;
8:47 a.m.]

Title 16— COMMERCIAL 
PRACTICES

Chapter I— Federal Trade 
Commission

PART 15— ADMINISTRATIVE 
OPINIONS AND RULINGS

Advertising Offering Sale of Treat­
ment for Athlete’s Foot

§ 15.159 Advertising offering sale of 
treatment for athlete’s foot.

(a) The Commission rendered an 
advisory opinion in which it declined to 
give approval to advertising which of­
fered to sell information as to a method 
of treatment which was represented to 
effect a cure for athlete’s foot.

(b) For a stated sum of money, the 
advertisement in question offered to send 
prospective purchasers complete infor­
mation detailing a simple, inexpensive 
cur®ft)r athlete’s foot “with two products 
probably at present in your medicine 
cabinet.” The treatment in question in- 
Ii washing the feet with water and 
alcohol and then applying a common 
Household salve. The Commission
avised that it could not give its approval 

J? .any advertising which represents that 
ms method of treatment will effect a 

e for athlete’s foot or to any adver- 
which goes beyond claims that the 

wlh afford temporary relief
witiÌ1 vìf, h^hing and burning associated with athlete’s foot. _
thiCi„The opi.ni°n went on to state tha 
anr*. aWS against deceptive advertisini 
ariviiL equ?,hy to those who are sellini 
arp CQirr ^formation and to those wh< 
thP pr°ducts. In either case, ii

commission’s view the test is whethe

the advice (or product) being offered 
will in fact achieve the results claimed 
for it in the advertising. If the advice 
recommends the use of a product, the 
efficacy of the product for the use recom­
mended must of course also be con­
sidered.

(d) Finally, the Commission advised 
that the opinion in no way related to 
the question of whether the proposal 
would constitute the practice of medi­
cine nor to the legality of the request­
ing party doing so.
(38 Stat. 717, as amended; 15 U.S.C. 41-58)

Issued: January 11,1968.
By direction of the Commission.
[seal] Joseph  W . S hea ,

Secretary.
[F.R. Doc. 68-465; FUed, Jim. 11, 1968;

8:47 am .]

PART 15— ADMINISTRATIVE 
OPINIONS AND RULINGS

Advertising Promoting Sale of 
Information and Product

§ 15.160 Advertising promoting sale of 
information and a product.

(a) The Commission issued an ad­
visory opinion in regard to the legality 
of proposed advertising promoting the 
sale of information, which in turn ad­
vocated the purchase of an alleged 
stomach remedy. The individual request­
ing the opinion had no financial inter­
est in or contractual right to advertise 
the product in question.

(b) The initial advertisement offered 
the sale of information for 20 cents and 
claimed that the information would en­
able one “to get that nervous stomach 
functioning properly again.” Based upon 
the scientific information available to it, 
the Commission ruled that the product 
being advocated in the information being 
sold was not in fact a cure or treatment 
for nervous stomach or any other 
stomach ailment. Undfer the circum­
stances, the Commission concluded tM t 
the claim in the initial advertisement 
was deceptive.

(c) Its opinion concluded with the fol­
lowing statement: “The laws against de­
ceptive advertising apply equally to those 
who are selling advice or information 
and to those who are selling products. 
In either case the test is whether the 
advice (or product) being offered will 
in fact achieve the results claimed for 
it in the-advertising. If the advice recom­
mends the use of a product, the efficacy 
of the product for the use recommended 
must of course also be considered.

(d) “This opinion in no way relates to 
the question of whether your proposal 
would constitute the practice of medi­
cine or to the legality of your doing so.” 
(38 Stat. 717, as amended; 15 U.S.C. 41-58)

Issued: January 11,1968.
By direction of the Commission.
[ seal] Joseph  W . S hea ,

Secretary.
[F.R. Doc. 68-466; FUed, Jan. 11, 1968;

8:47 a.m.j

Title 22— FOREIGN RELATIONS
Chapter I— Department of State

[Dept. Reg. 108.576]

p a r t  41— VISAS; DOCUMENTATION 
OF NONIMMIGRANTS UNDER THE 
IMMIGRATION AND NATIONALITY 
ACT, AS AMENDED
Validity of Nonimmigrant Visas
Part 41, Chapter I, Title 22 of the 

Code of Federal Regulations is being 
amended to provide that, in certain cir­
cumstances, an indefinite validity visa 
stamped in an expired passport may be 
considered to be valid for application for 
admission into the United States.

Paragraph (c) of § 41.122 is amended 
to read:
§ 41.122 Validity o f visas.

♦ * * * *
(c) Validity of visa and number of 

applications for admission. Except as 
provided in paragraph (d) of this section 
a nonimmigrant visa shall have the 
validity prescribed in schedules made 
available to consular officers by the De­
partment, which reflect, as nearly as 
practicable, the reciprocal treatment ac­
corded U.S. nationals by the government 
of the country of which the alien is a 
national or stateless resident. Nonimmi­
grant visas issued pursuant to section 
101(a) (15) (B) of the Immigration and 
Nationality Act may, in the discretion of 
the consular officer, be made valid in­
definitely and for an unlimited number of 
applications for admission for aliens 
who: (1) Are nationals of countries which 
offer reciprocal treatment to U.S. citi­
zens, as determined by the Department 
of State; (2) are in possession of a valid 
passport in which the visa may be 
stamped; and (3) have satisfied the con­
sular officer that they are bona fide 
visitors and will continue to maintain 
that status for an indefinite period of 
time. An indefinite validity visa shall not 
be valid for application for admission 
into the United States if the passport in 
which the visa is stamped has expired, 
except that in the case of an alien’s first 
entry after expiration of the visaed pass­
port it may be considered as valid pro­
vided the alien is also in possession of 
a valid passport issued by the appropriate 
authorities of the country of which he 
is a national as required by section 
212(a) (26) of the Act and §41.112. In 
all such cases the admission of the alien 
shall be authorized under the condition 
that the alien, before applying for ad­
mission on future occasions, shall have 
applied at a U.S. consular office abroad 
for transfer of the visa to a valid 
passport.

* * * * * 
Effective date. The amendment to the 

regulation contained in this order shall 
become effective upon publication in the 
F ederal R egister.

The provisions of section 4 of the 
Administrative Procedure Act (80 Stat. 
383; 5 U.S.C. 553) relative to notice of 
proposed rule making are inapplicable
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to this order because the regulation con­
tained herein involves foreign affairs 
functions of the United States.
(Sec. 104, 66 Stat. 174; 8 U.S.C. 1104)

B arbara M . W atson ,
Acting Administrator, Bureau of 

Security and Consular Affairs.
January  8, 1968.

[F.R. Doc. 68-441; Filed, Jan. 11, 1968;
8:45 a.m.]

Title 43— PUBLIC LANDS: 
INTERIOR

Chapter II— Bureau of Land Manage­
ment, Department of the Interior
SUBCHAPTER A— GENERAL MANAGEMENT 

(1000)
[Circular No. 2238]

PART 1720— PROGRAMS AND 
OBJECTIVES

Subpart 1727— Designation of 
Areas and Sites

D esignation  of N atural R esource
E xperim ent  and R esearch A reas

On page 15546 of the F ederal R egister 
of November 8, 1967, there was published 
a notice and text of a proposed amend­
ment of § 1727.1 of Title 43, Code of Fed­
eral Regulations. The purpose of the 
amendment is to provide for an addi­
tional type of designation for public and 
other Federal lands exclusively adminis­
tered by the Secretary of the Interior 
through the Bureau of Land Manage­
ment, namely, Natural Resource Experi­
ment and Research Areas. Such 
designation will identify and improve 
public knowledge of the experimental 
and research efforts under way on these 
lands, and provide a basis for interpreting 
these efforts.

Interested persons were given 30 days 
within which to submit comments, 
suggestions, or objections with respect to 
the proposed amendment. No comments, 
suggestions, or amendments have been 
received. The proposed amendment is 
hereby adopted without change, and is 
set forth below. This amendment shall 
become effective at the beginning of the 
30th calendar day following the date of 
this publication in the F ederal R egister .

S tew art  L. U dall, 
Secretary of the Interior.

A new subparagraph is added to 
§ 1727.1(b) to read as follows:
§ 1727.1 Areas or sites that may be des­

ignated.
* * * * *

(b) * * *
(4) Natural resource experiment and 

research areas. These are relatively small 
areas of land which are used for research 
or experimental purposes.

January 5,1968.
[F.R. Doc. 68—463; Filed, Jan. 11, 1968;

8:47 a.m.]

Title 47— TELECOMMUNICATION
Chapter I— Federal Communications 

Commission
[Docket No. 16473; FCC 68-18]

PART 0— COMMISSION 
ORGANIZATION

PART 1— PRACTICE AND PROCEDURE 
Discovery Procedures

Report and order. In the matter of 
amendment of Part 1 of the rules of prac­
tice and procedure to prpvide for dis­
covery procedures.

1. A notice of rule making proposing 
adoption -of discovery procedures was 
released by the Commission on Febru­
ary 28, 1966 (FCC 66-173) and was pub­
lished in the F ederal R egister on March 
4, 1966 (31 F.R. 3403). At the time the 
notice was issued, the Commission had 
before it Recommendation 30 of the 
Interim Administrative Conference of 
the United States and a resolution of 
the Practice and Procedure Committee 
of the Federal Communications Bar As­
sociation, both advocating adoption of 
appropriate discovery procedures, and 
tentatively concluded that such proce­
dures would be a “useful addition to the 
rules of practice and procedure.” Com­
ments on the proposed rules -were filed 
on March 24, 1966, by the law firm of 
Aik and Lubic, and on September 6, 
1966, by the Columbia Broadcasting Sys­
tem, Inc., and the Federal Communi­
cations Bar Association. Though con­
taining several important reservations 
and ,a number of suggestions for im­
provement of the proposed procedures, 
the comments supported the adoption of 
discovery procedures. In addition, mem­
bers of the Commission’s staff and rep­
resentatives of the FCBA met and dis­
cussed the proposed rules. The Commis­
sion has carefully considered the views 
of all participants and has concluded 
that discovery procedures should be 
adopted. The interest and effort of those 
who have filed comments and joined in 
discussion with the staff are appre­
ciated ; many of the suggestions ad­
vanced have been given effect in the 
rules.

2. The new rules are set forth below. 
Changes in the sequence and combina­
tion of the provisions have been made, 
in the interest of clarity and better 
organization, which do not vary the sub­
stance of the rules as proposed. Section
0.461 has been modified to provide for 
the handling of requests for inspection 
of Commission records filed in the con­
text of a hearing proceeding. The sec­
tion entitled “Admission of facts and 
genuineness of documents” (now § 1.246), 
which contains a procedure' for reaching 
agreement prior to hearing, has been 
grouped with other related provisions 
(see §§ 1.246-1.250) under a new head­
ing, “Prehearing Procedures.” The sec­
tion entitled “Production of Statements,” 
which codifies the Jencks rule,1 has been

1 Jencks v. United States, 353 U.S. 657 
(1957).

included as § 1.362 with other provisions 
relating to evidence. Procedures govern­
ing discovery and the production and 
preservation of evidence for use at the 
hearing are set forth in §§ 1.311-1.325. 
Sections 1.311 and 1.313 apply generally 
to the various procedures available. 
Sections 1.315-1.319 provide for the 
taking of depositions, and § 1.321 governs 
their use at the hearing. Section 1.323 
governs interrogatories to parties to be 
answered in writing. Section 1.325 pro­
vides for the production of documents 
and things and_for entry upon real prop­
erty. Collateral subpena procedures are 
set forth in § 1.333.

3. A number of substantive changes 
have also been made in the rules as pro­
posed, on the basis of the comments and 
further Commission study. These 
changes, and some which have been ad­
vocated but not made, are discussed 
below. Sections 1.311-1.325 derive from 
existing Commission rules (§§1.311- 
1.319) which provide for the taking of 
depositions for purposes other than dis­
covery, and from the Federal Rules of 
Civil Procedure, which provide for both 
discovery and the production and preser­
vation of evidence. These new rules pro­
vide discovery procedures to facilitate 
preparation for the hearing, eliminate 
surprise, and promote fairness. It is 
hoped that more thorough preparation 
for hearing will produce a better record 
and expedite the decision-making proc­
ess. When used for the preservation of 
evidence, these procedures are intended 
to avoid a failure of justice where it ap­
pears that it may not be possible to 
obtain the personal appearance of a wit­
ness at the hearing, and to promote the 
convenience of parties, witnesses and the 
Commission where it appears that the 
personal appearance of a witness at the 
hearing is unnecessary. They may also 
be used to facilitate the preparation of 
exhibit material based on documents or 
things in the possession, custody or con­
trol of other parties.

4. Several matters initially warrant 
emphasis and special comment. First, 
while the new rules contain a compre­
hensive set of prehearing procedmes, 
they should not be invoked indiscrimi­
nately. Intelligent selection should be 
made of the particular procedure or 
combination of procedures which wi 
prove most effective and expeditious in  ̂
particular set of circumstances. Sec­
ondly, the utility of these procedures win 
be dependent in no small part on t 
cooperation of the communications ba . 
In the civil courts, discovery takes pia 
in the typically lengthy period betwee 
the filing of a complaint and the c0 
mencement of the trial. In Commission 
proceedings, the initial prehearing c 
ference has normally been held a 
30 days after designation of a proceeaus 
for hearing, and the hearing p r o p e r ,  
commenced within a relatively
period following the conference. Sine
discovery is normally to be comp 
prior to the conference, and sine 
prehearing procedures are being 
panded (see § 1.246), use of these p 
dures may delay commencement oi
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the conference and the hearing. Thus, 
in each case, it is desirable for counsel 
to weigh the value of using these proce­
dures against the time required for their 
completion. In some cases, the value of 
the information sought may easily justify 
extensive use of the procedures. In 
others, however, the marginal value of 
the information may warrant restraint 
in their use in the interest of expedition. 
Finally, we wish to emphasize that the 
presiding officer will have full control 
over the use of these procedures. Under 
§§ 1.311(c) and 1.313, it is within his 
power to preclude any use, or particular 
uses, of these procedures in a particular 
case if he finds that their use will not 
contribute to the proper conduct of the 
proceeding, and he has adequate au­
thority to prevent use of the procedures 
for purposes of delay and to prevent the 
abuse of parties or witnesses.

5. Applicability, § 1.311(a). These pro­
cedures may be used for purposes of dis­
covery in any case of adjudication (as 
defined in the Administrative Procedure 
Act) which has been designated for 
hearing. The reference to the Adminis­
trative Procedure Act has been added to 
make it clear that discovery is not avail­
able in record rule making proceedings. 
The procedures now followed in such 
proceedings adequately provide for the 
disclosure of relevant facts. Discovery is 
available, however, with respect to the 
adjudicatory aspects of cases which may 
contain both adjudicatory and rule mak­
ing issues. In addition, the procedures 
may be used for purposes other than 
discovery in record rule making 
proceedings.

6. We have considered the comments 
urging that the discovery procedures 
should not apply to the comparative as­
pects of application proceedings, and 
have decided to utilize them in these 
proceedings. We feel that discovery 
should serve the same useful purposes 
in comparative proceedings as it serves 
m others. It is suggested that the need 
for discovery in such proceedings is less 
and that the danger of abuse may be 
greater. However, we do not agree that 
the need is less, and adequate authority 
has been vested in the presiding officer 
under §1.313 to limit or preclude dis­
covery if the procedures should be 
abused or if their use would not be of 
value in a particular proceeding. See 
Paragraph 4, supra.

7. Scope of examination, § 1.311(b). 
In one set of comments, it was suggested 
that we allow the examination of per­
sons and parties to ascertain whether 
grounds exist for enlargement of the is­
sues. This suggestion has been given care-
ui consideration but has been rejected, 
t least for the present. The scope of the 
xammation will be limited to matters 
eievant to the hearing issues, as origi- 
aiiy proposed. In certain proceedings 
ne range of possible issues is very broad.

e u®e discovery to ascertain whether 
grounds exist for enlargement of the is- 
ues would be difficult to limit and would 

er substantial opportunity for abuse, 
e effort made in our Policy Statement 

n Comparative Broadcast Hearings of
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July 28, 1965, 30 F.R. 9660, to avoid un­
duly prolonging the hearing process by 
“fishing expeditions” into an applicant’s 
every possible minor blemish would be 
undercut, without apparent sufficient 
compensating benefit, by permitting dis­
covery beyond the range of the issues set 
for hearing.

8. Limitations on discovery from the 
Commission, § 1.311(b) ( l ) -(4 ) .  Section 
1.311(b) (1 ) —(4) contains four limita­
tions on discovery from the Commission. 
The first of these is that the informer’s 
privilege shall encompass information 
which may lead to disclosure of the in­
former’s identity. The passage in the pro­
posed rules providing for “broad con­
struction” of the privilege has been 
deleted.

9. The second limitation is that Com­
mission personnel may be questioned for 
purposes of discovery only by written in­
terrogatories under § 1.323. Interroga­
tories are to be served on the appropriate 
Bureau Chief and are to be answered and 
signed by such personnel with knowledge 
of the facts as the Commission may deem 
appropriate. We have carefully con­
sidered-adverse comment on a similar 
provision contained in the proposed rules, 
but conclude that such a provision is 
necessary. At any one time, there are 
numerous hearing cases pending before 
the Commission. A multiplicity of de­
mands on the Commission’s limited staff 
would seriously interfere with its capa­
city to discharge its regular duties. The 
Commission is in this respect in a differ­
ent position from that of private parties, 
who will normally be called upon to give 
depositions only in the single case in 
which they are participating. Further­
more the written interrogatory may well 
be the most useful of the several proce­
dural devices, since a party may, in one 
set of interrogatories, obtain an answer to 
each of his questions from the person 
best able to furnish it, without time-con­
suming questioning to determine in ad­
vance the particular staff member who 
has knowledge of the facts. —

10. The third of these provisions con­
cerns the discovery, production and in­
spection of Commission records, and tes­
timony concerning their contents. It 
provides that Commission personnel 
may be questioned regarding the exist­
ence, general nature and description, 
custody, condition, and location of Com­
mission records. Secondly, it provides 
that the production of Commission rec­
ords for inspection is governed by the 
Public Information Act of 1966 and 
the Commission’s implementing rules 
(§§ 0.451-0.461). These rules establish 
two categories of Commission records— 
those which are routinely made available 
to any person who presents himself at 
the place where the records are kept, and 
those which are not routinely available 
for inspection. Requests for inspection of 
records in the latter category may now 
be submitted by any person under § 0.461. 
Normally, such requests are acted upon 
by the Executive Director. Where the 
records are sought by a party to a hear­
ing proceeding for purposes of that pro­
ceeding, the need for information in the
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hearing is one of the factors to be con­
sidered in determining whether the rec­
ords should be made available. In such 
circumstances, the presiding officer is in 
the best position to determine whether 
inspection should be permitted. Section
0.461 has accordingly been amended to 
provide for action by the presiding officer 
on requests for inspection in these cir­
cumstances. This provision provides, 
finally, that Commission personnel may 
not be questioned concerning the con­
tents of Commission records until the 
records are made available for inspec­
tion. If the records are not made avail­
able for Inspection, the reasons for with­
holding the records will be stated, and 
those reasons will apply with equal effect 
to testimony concerning their contents. 
This restriction, it should be made clear, 
pertains only to testimony concerning 
the contents of records per se and is not 
intended to limit the examination of 
Commission personnel regarding facts 
as to which they have direct personal 
knowledge independent of those records. 
Thus, for example, though investigative 
reports are normally withheld from in­
spection, and testimony concerning the 
contents of the reports would not be al­
lowed, this would not preclude the 
parties from examining the Commission 
investigator concerning the facts of the 
case, subject to any other applicable 
limitations.

11. The last of these limiting provi­
sions provides that Commission person­
nel may be questioned generally regard­
ing the existence, description, nature, 
custody, condition, and location of docu­
ments and things, and persons having 
knowledge of relevant facts, and other­
wise limits the examination of Commis­
sion personnel to facts of the case as to 
which they have direct personal 
knowledge. Thus, the rule permits 
questioning of Commission personnel 
concerning the identity of persons who 
have knowledge of relevant facts, and 
concerning the general nature of the 
information such persons may be able 
to furnish, but would not permit ques­
tioning concerning the information 
furnished by such persons during an 
investigation. Parties should seek such 
information from the person with direct 
knowledge of the facts. The purpose of 
discovery is to find the potential witness 
and to determine what he knows—not 
what he has related to the Commission’s 
investigator. Where Commission person­
nel have direct personal knowledge of the 
facts of the case, they may be questioned 
concerning such facts on written inter­
rogatories in the same manner as parties 
to the proceeding.

12. Preliminary deposition procedures, 
§§1.315 and 1.316. A number of technical 
changes have been made in the proce­
dures to be followed before depositions 
are taken. The number of copies of the 
notice and related pleadings to be fur­
nished the Commission, for example, has 
been reduced to five from the 15 copies 
required by the rules as proposed. The 
most important of the changes pertains 
to depositions upon written interroga­
tories. The proposed rules, following the 
Federal rules, provided for direct, cross,
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redirect, and recross interrogatories. 
T his series of written questions, we feel, 
is cumbersome and somewhat more ex­
tensive than what would normally be 
needed or utilized by the parties to Com­
mission proceedings. The final rules pro­
vide for original interrogatories, addi­
tional interrogatories to be asked of the 
same witness at the same time and place, 
and cross interrogatories limited to mat­
ters raised in such original or additional 
interrogatories.

13. The taking of depositions, § 1.318. 
The procedures to be followed at the dep­
osition hearing have been combined in 
§ 1.318. They are essentially the sanie as 
those proposed. Section 1.318(e) has 
been conformed to Rule 30(e) o f the Fed­
eral rules by including provision for 
waiver of the reading of the deposition 
by or to the witness prior to its being 
signed.

14. Objections to the taking of deposi­
tions, § 1.319. Procedures relating to ob­
jections to depositions are set out in 
§ 1.319. They provide, first, that objec­
tions shall, if possible, be made in plead­
ings prior to the deposition hearing. See 
§ 1.319(a). Secondly, they provide that 
errors of any kind which might be ob­
viated, removed or cured if promptly 
presented are waived unless seasonable 
objection thereto is made at the taking 
of the deposition. Objections of this kind, 
which essentially relate to matters of 
form, are to be resolved by counsel if 
possible; and, if they cannot reach agree­
ment, the testimony is to be taken sub­
ject to the objection. See § 1.319(b). If 
the notice to take depositions is carefully 
drafted, and if the examination is 
properly conducted, it should be pos­
sible to avoid the need to refer objections 
to the presiding officer for a ruling after 
the deposition hearing has begun. Never­
theless, we conceive that objections based 
on relevancy or privilege, or on the man­
ner in which the examination is being 
conducted, may in some cases require a 
ruling by the presiding officer during the 
taking of depositions. In such cases, pro­
vision has been made for expeditious 
determination of the questions presented. 
See § 1.319(c). One form such a ruling 
may take it, should be noted, is that 
adequate notice has not been given of 
the matters to which the line of ques­
tioning objected to relates, or that, ade­
quate notice having been given, the 
objection is untimely. The presiding of­
ficer is not limited to considerations of 
this kind. He may rule on the question 
of relevancy or privilege or take any 
action which is appropriate under 
§ 1.313. As suggested in the comments, 
interlocutory appeals from such rulings 
are not allowed.

15. These procedures are designed to 
protect parties and deponents at the dep­
osition hearing with a minimum of in­
terruption of the hearing pending rul­
ings on objections by the presiding of­
ficer. The delay and expense of such 
interruptions could otherwise frustrate 
the discovery process. In the Federal 
rules, there is reference of disputed ques­
tions to the court in the district where 
the deposition is being taken and the

imposition of costs and reasonable ex­
penses. See, for example, Rules 30(d) 
and 37(a). We have selected other means 
for achieving the protective purposes of 
this rule because we are doubtful that 
those used by the courts are available to 
us or would be entirely satisfactory.

16. In the notice, we stated that, “an 
unreasonable refusal to admit a fact sub­
sequently proved, unexplained failure to 
respond to a notice for the taking of a 
deposition, or other misuse of these pro­
cedures will be considered as reflecting 
upon a party’s fitness to be a licensee.” 
In the comments, it has been suggested 
that if any “misuse” of these procedures 
will be considered to reflect on a party’s 
fitness, the threat inferable from this 
phrase may discourage use of the dis­
covery process by a party-licensee. It 
should be made clear, however, that the 
“misuse” which would reflect on a party’s 
fitness is a deliberate or willful abuse of 
process, as where the procedures are used 
for purposes of delay or for the purpose 
of imposing expense on adverse parties, 
or where there is a deliberate and un­
explained refusal to cooperate in the dis­
covery process. Such misuse is''properly 
to be taken into account, we believe.

17. Use of depositions at the hearing, 
§ 1.321. Provisions relating to the use of 
depositions at the hearing have been 
combined in § 1.321. Except for minor 
changes, they are the same as those con­
tained in the proposed rules. The com­
ments suggested that unlimited use of 
depositions be permitted if the witness 
is more than 100 miles from the place of 
hearing, as provided in Rule 26(d) (3) of 
the Federal rules. In Federal court pro­
ceedings, however, witnesses are usually 
located in the judicial district or within 
100 miles of the place of trial, and the 
court’s subpena power operates only 
within such an area. See Federal Rule 
45(e). Thus, if the deposition is not used 
and if the witness does not voluntarily 
appear, the testimony is lost. The Com­
mission’s subpena power, on the other 
hand, is not so limited, and witnesses in 
its hearing proceedings are often located 
at much greater distances than 100 miles 
from the place of hearing. If unlimited 
use of depositions were permitted in such 
cases, many Commission proceedings 
would be converted into trials by deposi­
tion. We conclude, therefore, that the 
100-mile provision would not be appro­
priate in Commission proceedings. Fi­
nancial hardship to parties or witnesses 
because of the distance of witnesses from 
the place of hearing can be raised in a 
showing of “exceptional circumstances” 
under § 1.321 (d) (3).

18. Admissions of fact and genuineness 
of documents, § 1.246. Section 1.246 now 
contains the following provisions which 
were not contained in the proposed rule:
(1) Time periods are specified for the 
service of requests for admissions; (2) 
copies of the request and the answer 
must be served on other parties and on 
the presiding officer; (3) the presiding 
officer may rule on the abjections without 
additional pleadings; and (4) a ruling 
upholding the objections is not subject 
to interlocutory appeal. In the comments,

it was suggested that use of an admis­
sion be limited to the proceeding in 
which it is made (see Federal Rule 
36(b)). For reasons set forth in the no­
tice, this suggestion has been rejected. 
The Commission is interested in deter­
mining the facts as they are, not as the 
parties may agree that they are for pur­
poses of a particular case. Thus, if facts 
are not true or documents are not gen­
uine, their truth or genuineness should 
be denied, even though the party an­
swering the request might not consider 
them sufficiently material to warrant 
challenge in the particular proceeding.

19. The production of statements, 
§ 1.362. This provision (now § 1.362) ap­
plies the Jencks rule (enunciated in 
Jencks v. United States, 353 U.S. 657 
(1957), and modified in section 3500 of 
the Criminal Code) to all witnesses in 
adjudicatory proceedings. One of the 
parties commenting, noting that the rule 
is applied only against the Government 
in criminal cases, opposes a broader ap­
plication to Commission proceedings and 
suggests that it be discarded rather than 
so applied. In our judgment, however, a 
rule requiring the production of written 
statements previously made by a witness 
and related to his direct testimony is a 
useful device in any proceeding in which 
the truth is sought and may, with equal 
reason, be applied to Government and 
non-Government witnesses. The fact 
that it has not previously been so ap­
plied in judicial proceedings is not in 
itself a basis for limiting its application 
in Commission proceedings.

20. Time periods. In one set of com­
ments, finally, it is suggested that 5 days 
be added to the time limitations specified 
in the proposed rules. The time limita­
tions have been reviewed and in some 
cases have been altered. The time limits 
have not, however, been generally ex­
tended. The limits set forth in the final 
rules are considered reasonable, espe-
cially in view of our desire to avoid exces­
sive delay in commencement of the hear­
ing pending completion of discovery. In 
this respect, it should be noted that where 
successive time periods are calculated 
from a single date (see, e.g., §§ 1.315 and 
1.316), the special computation-of-time 
provisions set out in § 1.4 (f), (g), and
(h) cannot reasonably be utilized in com­
puting the date upon which action is re‘ 
quired. In such cases, the number of days 
specified in the rule is the actual number 
of days within which action is required, 
except as provided in § 1.4 (i) in the case 
of documents filed with the Commission, 
that period is not enlarged by § l-’ - A 
should, in addition, be made clear tnai 
the 24-hour period specified in § 1.319 (c;
(2) is notjenlarged in any way by the pro" 
visions of § 1.4. When the discovery P 
cedures are invoked, parties and counse 
are expected to direct themselves w 
energy to their successful eomple 
and to take extraordinary measures, 1* 
necessary, to avoid undue delay in co 
mencement of the hearing. ..

21. Effective date. The rules set form 
below pertain to matters of P*-00 ,
and will be made effective onFebruary. 
1968. In cases designated for hearing
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prior to the date the rules are effective, 
the presiding officer should allow or dis­
allow the use of the various procedures 
in the interest of fairness and orderly 
procedure.

22. Authority for the amendments set 
forth below is contained in sections 4 (i) 
and (j), 303(r), and 409 of the Com­
munications Act of 1934, as amended, 47 
U.S.C. 154 (i) and (j),303(r),  and 409; 
and in the Public Information Act of 
1966, 5 U.S.C. 552.

In view of the foregoing : It is ordered, 
Effective February 1, 1968, that Parts 0 
and 1 of the rules and regulations are 
amended as set forth below , and that 
this proceeding is terminated.
(Secs. 4, 303, 409, 48 Stat., as amended, 1066, 
1082, 1096; 47 U.S.C. 154, 303, 409; and 5 
U.S.C. 552) £___

Adopted: January 4,1968.
Released: January 11, 1968.

F ederal C om m un icatio ns  
C o m m issio n ,2

[seal] B en  F . W aple,
Secretary.

Parts 0 and 1 of Chapter I of Title 47 
of the Code of Federal Regulations are 
amended as follows:

1. Section 0.461(e) is added to read as 
follows:
§ 0.461 Requests for inspection o f ma­

terials not routinely available for 
public inspection. 
* * * * *

(e) (1) if  the request is related to a 
hearing proceeding and is filed by a party 
to that proceeding, it shall be served on 
all other parties to the proceeding.

(2) The presiding officer will act on 
the request under the procedures and 
criteria set out in paragraphs (b) and
(c) of this section and may also call for 
and consider pleadings filed by parties 
to the proceeding.

(3) Any party to the hearing and any 
Person who has participated in proceed- 
ings on the request may appeal the pre­
siding officer’s ruling to the Commission. 
Appeals shall be filed within 5 days after 
the order is released. Oppositions to the 
appeal shall be filed within 5 days after

f°r filing appeals has expired. 
Additional pleadings may be filed only 

specifically authorized or requested 
ay the Commission.

° rders granting requests for in- 
are stayed pending appeal and 

judicial review, in accordance with sub-
S r Ph (2) 0f ParagraPh (d) of this

DrwJir16 ^designated center heading 
S 2!  18 ^ e d  to read as 

% ™  Participants and Issues.” 
proviQi™ following changes are made in 
§ 124?  fo?ated between the end of 

a nd the begining of § 1.258: 
following ^^osignated center heading 
follows 8« ! ,1'?45 -is revised to read as 

b forbearing Procedures.”
follows-tl0n 1,246 is added to read as

C o r p s e  °*  Commissioner Cox In \ 

the original diument.J°lnS filed 08 **

§ 1.246 Admission o f facts and genuine­
ness o f documents. .

(a) Within 20 days after the time for 
filing a notice of appearance has ex­
pired; or within 20 days after the release 
of an order adding parties to the proceed­
ing (see §§ 1.223 and 1.227) or changing 
the issues (see § 1.229); or within such 
shorter or longer time-as the presiding 
officer may allow on motion or notice, 
a party may serve upon any other party 
a written request for the admission by 
the latter of the genuineness of any 
relevant documents identified in and 
exhibited by a clear copy with the request 
or of the truth of any relevant matters 
of fact set forth in the request.

(b) Each of the matters of which an 
admission is requested shall be deemed 
admitted unless, within a period desig­
nated in the request, not less than 10 
days after service thereof, or within such 
shorter or longer time as the presiding 
officer may allow on motion or notice, the 
party to whom the request is directed 
serves upon the party requesting the 
admission either (1) a swonT statement 
denying specifically the matters of which 
an admission is requested or setting forth 
in detail the reasons why he cannot 
truthfully admit or deny those matters, 
or (2) written objections on the ground 
that some or all of the requested admis­
sions are privileged or irrelevant or that 
the request is otherwise improper in 
whole or in part. If written objections 
to a part of the request are made, the 
remainder of the request shall be 
answered within the period designated in 
the request. A denial shall fairly meet 
the substance of the requested admission, 
and when' good faith requires that a 
party deny only a part or a qualification 
of a matter of which an admission is 
requested, he shall specify so much of 
it as is true and deny only the remainder.

(c) A copy of the request and of any 
answer shall be served by the party 
filing on all other parties to the pro­
ceeding and upon the presiding officer.

(d) Written objections to the re­
quested admissions may be ruled upon 
by the presiding officer without addi­
tional pleadings. Rulings may be ap­
pealed only if the written objections are 
overruled.

c. Section 1.251 is redesignated § 1.248, 
paragraph (c) (2) is revised, and para­
graph (cTTBTTIi) of that section is de­
leted as follows:
§ 1.248 Prehearing conferences; hear­

ing conferences.
* * * * * -

(c) * * *
(2) The admission of facts and of the 

genuineness of documents (see § 1.246), 
and the possibility of stipulating with
respect to facts;

* * * * *
(6) * * *
(ii) [Deleted]

* * * * *
§ 1.255 [Amended] 

d. Section 1.255(d) is redesignated
§ 1.249 and a headnote to that section 
is added, to read as follows:

§ 1 .2 4 9  Prehearing statement.
* * * * *

e. Section 1.250 is added to read as 
follows:
§ 1.250 Discovery and preservation of 

evidence ; cross-reference.
For provisions relating to prehearing 

discovery and preservation of admis­
sible evidence, see §§ 1.311-1.325.

f. An undesignated center heading is 
added following § 1.250, to read as fol­
lows: “Hearing and I n t e r m e d i a t e  
Decision.”

4. The undesignated center heading 
preceding the § 1.311 is revised to read as 
follows; §§ 1.311-1.319 are deleted, and 
§§ 1.311-1.325 are added in lieu thereof 
to read as follows:

T he  D iscovery and P reservation 
of Evidence

§ 1.311 General.
Sections 1.311-1.325 provide for tak­

ing the deposition of any person (in­
cluding a party), for interrogatories to 
parties, and for orders to parties relat­
ing to the production of documents and 
things and for entry upon real property. 
These procedures may be used for the 
discovery of relevant facts, for the pro­
duction and preservation of evidence 
for use at the hearing, or" for both 
purposes.

(a) Applicability. For purposes of dis­
covery, these procedures may be used in 
any case of adjudication (as defined in 
the Administrative Procedure Act) 
which has been designated for hearing. 
For the preservation of evidence, they 
may be used in any case which has been 
designated for hearing and is conducted 
under the provisions of this subpart (see 
§ 1.201) .

(b) Scope of examination. Persons 
and parties may be examined regarding 
any matter, not privileged, which is rel­
evant to the hearing issues, including 
the existence, description, nature, cus­
tody, condition and location of any books, 
docimients, or other tangible things and 
the identity and location of persons hav­
ing knowledge of relevant facts. It is 
not ground for objection to use of these 
procedures that the testimony will be 
inadmissible at the hearing if the testi­
mony sought appears reasonably calcu­
lated to lead to the discovery of admis­
sible evidence. The use of these proce­
dures against the Commission is subject 
to the following additional limitations:

(1) The informer’s privilege shall en­
compass information which may lead to 
the disclosure of an informer’s identity.

(2) Commission personnel may not be 
questioned by deposition for the purposes 
of discovery except on special order of 
the Commission, but may be questioned 
by written interrogatories under § 1.323. 
Interrogatories shall be served on the ap­
propriate Bureau Chief (see § 1.21(b)). 
They will be answered and signed by 
those personnel with knowledge of the 
facts. The answers will be served by the 
Secretary of the Commission upon par­
ties to the proceeding. .
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(3) The inspection of Commission rec­

ords is governed by the Public Informa­
tion Act of 1966 and by §§ 0.451-0.461 of 
this chapter. The production of Com­
mission records for inspection and copy­
ing is subject to these provisions and is 
considered under criteria set forth there­
in. See, in particular, § 0.461(e). Com­
mission personnel may be questioned by 
written interrogatories regarding the 
existence, general nature and description, 
custody, condition and location of Com­
mission records, but may not be ques­
tioned concerning their contents unless 
the records are available (or are made 
available) for inspection under §§ 0.451-
0.461. See § 0.451(b) (4) of this chapter.

(4) Subject to subparagraphs (1) 
through (3) of this paragraph, Commis­
sion personnel may be questioned gener­
ally by written interrogatories regarding 
the existence, description, nature, cus­
tody, condition and location of relevant 
documents and things and regarding the 
identity and location of persons having 
knowledge of relevant facts, and may 
otherwise only be examined regarding 
facts of the case as to which they have 
direct personal knowledge.

(c) Schedule for use of the procedures.
(1) Except as provided in this paragraph 
or as otherwise ordered by the presiding 
officer, the use of these procedures shall 
be completed, prior to the initial pre- 
hearing conference. The presiding offi­
cer may at any time order the parties or 
their attorneys to appear at a conference 
to consider the proper use of these pro­
cedures or the time to be allowed for such 
use.

(2) After the record has been closed, 
the parties may be permitted to take the 
testimony of witnesses, by deposition, for 
use in the event of further hearing pro­
ceedings, on motion, and solely to avoid 
a failure o f  justice.

(d) Who shall act. Actions provided 
for in §§ 1.311-1.325 will, in most cases, 
be taken by the officer designated to pre­
side at the hearing (see § 1.241). If the 
proceeding, or a particular matter to 
which the action relates, is before the 
Commission, the Review Board, a com­
missioner or panel of commissioners, or 
the Chief Hearing Examiner, the action 
will be taken by such officer or body. The 
term “presiding officer” , as used in 
§§ 1.311-1.325 shall be understood to re­
fer to the appropriate officer or body. See 
§§ 0.341, 0.351, 0.365, and 1.271 of this 
chapter.

(e) Stipulations regarding the taking 
of depositions. If all of the parties so 
stipulate in writing and if there is no in­
terference to the conduct of the proceed­
ing, depositions may be taken before any 
person, at any time (subject to the limi­
tation below) or place, upon any notice 
and in any manner, and when so taken 
may be used like other depositions. An 
original and one copy of the stipulation 
shall be filed with the Secretary of the 
Commission, and a copy of the stipula­
tion shall be served on the presiding offi­
cer, at least 3 days before the scheduled 
taking of the deposition.

§ 1.313 Protective orders.
The use of the procedures set forth in 

§§ 1.311-1.325 is subject to control by 
the presiding officer, who may issue any 
order consistent with the provisions of 
those sections which is appropriate and 
just for the purpose Of protecting parties 
and deponents or of providing for the 
proper conduct of the proceeding. The 
order may specify any measures, includ­
ing the following, to assure proper con­
duct of the proceeding or to protect any 
party or deponent from annoyance, 
expense, embarrassment or oppression:

(a) That depositions shall not be 
taken or that interrogatories shall not 
be answered.

(b) That certain matters shall not be 
inquired into.

(c) That the scope of the examination 
or interrogatories shall be limited to 
certain matters.

(d) That depositions may be taken 
only at some designated time or place, or 
before an officer, other than that stated 
in the notice.

(e) That depositions may be taken 
only by written interrogatories or only 
upon oral examination.

(f) That after being sealed, the dep­
osition shall be opened only by order 
of the presiding officer.
§ 1.315 Depositions upon oral examina­

tion— notice and preliminary proce­
dure.

(a) Notice. A party to a hearing pro­
ceeding desiring to take the deposition 
of any person upon oral examination 
shall give a minimum of 15 days notice 
in writing to every other party, to the 
person to be examined, and to the presid­
ing officer. An original and three copies 
of the notice shall be filed with the Secre­
tary of the Commission. Related plead­
ings shall be served and filed in the same 
manner. The notice shall contain the fol­
lowing information:

(1) The name and address of each per­
son to be examined, if known, and if the 
name is not known, a general description 
sufficient to identify him or the particular 
class or group to which he belongs.

(2) The time and place for taking the 
deposition of each person to be exam­
ined, and the name or descriptive title 
and address of the officer before whom 
the deposition is to be taken.

(3) The matters upon which each per­
son will be examined. See § 1.319.

(b) Opposition motions. Within 10 
days after the notice to take depositions 
has been served, a motion opposing the 
taking of depositions may be filed by any 
party to the proceeding or by the person 
to be examined. See § 1.319(a).

(c) Protective order. On his own mo­
tion within the same 10-day period, or 
on motion made by any party or by the 
person to be examined, the presiding offi­
cer may issue a protective order. See 
§ 1.313.

(d) Depositions taken without an 
order therefor. If an opposition is not 
filed within 10 days after service of the 
notice to take depositions and if no ac­
tion is taken by the presiding officer on

his own motion within that period, the 
depositions described in the notice may 
be taken. An order for the taking of dep­
ositions is not required.
§ 1.316 Depositions upon written inter­

rogatories— notice and preliminary 
procedure.

(a) Service of interrogatories; notice. 
A party to the hearing proceeding desir­
ing to take the deposition of any person 
upon written interrogatories shall serve 
the interrogatories upon every other 
party and shall give a minimum qf 20 
days notice in writing to every other 
party and to the person to be examined. 
An original and three copies of the inter­
rogatories and the notice (and of all 
related pleadings) shall be filed with the 
Secretary of the Commission. A copy of 
the interrogatories and the notice (and 
of all related pleadings) shall be served 
on the presiding officer. The notice shall 
contain the following information:

(1) The name and address of each 
person to be examined, if known, and if 
the name is not known, a general descrip­
tion sufficient to identify him or the 
particular class or group to which he 
belongs.

(2) The time and place for taking the 
deposition of each person to be examined, 
and the name or descriptive title and ad­
dress of the officer before whom the depo­
sition is to be taken.

(3) The matters upon which each per­
son will be examined. See § 1.319.

(b) Additional interrogatories. Within 
5 days after the filing and service of the 
original interrogatories, any other party 
to the proceeding may, in the same man­
ner, file and serve additional interroga­
tories to be asked of the same witness at 
the same time and place, with notice to 
the witness of any additional matters 
upon which he will be examined .

(c) Cross interrogatories. Within 10 
days after the filing and service of the 
original interrogatories, any party to the 
proceeding may, in the same manner, file 
and serve cross interrogatories, which 
shall be limited to matters raised in the 
original or in the additional inter­
rogatories.

(d) Motion to limit or suppress. 
Within 15 days after the filing and serv­
ice of the original interrogatories, any 
party to the-proceeding may move to 
limit or suppress any original, additional 
or cross interrogatory, and the person 
to be examined may fide a motion oppos- 
ing the taking of depositions, see 
§ 1.319(a).

(e) Protective order. On his own mo­
tion within the same 15-day period, or on 
motion made by any party or by the per­
son to be examined, the presiding omc 
may issue a protective order. See § •

(f) Depositions taken without an or­
der therefor. If a motion opposing or 
limit or suppress the interrogatories 
not filed within 15 days after fihm? 
the original interlocutories and ii 
action is taken by the presiding officer 
on his own motion within that P®n » 
the deposition of the witness upon tn 
interrogatories may be taken. An o 
for the taking of depositions is 
required.
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§ 1.318 The taking of depositions.
(a) Persons before whom depositions 

may be taken. Depositions shall be taken 
before any judge of any court of the 
United States; any U.S. Commissioner; 
any clerk of a district court; any chan­
cellor, justice or judge of a supreme or 
superior court; the mayor or chief mag­
istrate of a city; any judge of a county 
court, or court of common pleas of any 
of the United States; any notary public, 
not being of counsel or attorney to any 
party, nor interested in the event of the 
proceeding; or presiding officers, as pro­
vided in § 1.243.

(b) Attendance of witnesses. The at­
tendance of witnesses at the taking of 
depositions may be compelled by the use 
of subpena as provided in §§ 1.331-1.340.

(c) Oath; transcript. The officer be­
fore whom the deposition is to be taken 
shall administer an oath or affirmation to 
the witness and shall personally, or by 
someone acting under his direction and 
in his presence, record the testimony of 
the witness. The testimony shall be taken 
stenographically and transcribed, unless 
the parties agree otherwise.

(d) Examination. (1) In the taking of 
depositions upon oral examination, the 
parties may proceed with examination 
and cross-examination of deponents as 
permitted at the hearing. In lieu of par­
ticipating in the oral examination, par­
ties served with the notice to take dep­
ositions may transmit written inter­
rogatories to the officer designated in the 
notice, who shall propound them to the 
witness and record the answers verbatim.

(2) In the taking of depositions upon 
written interrogatories, the party who 
served the original interrogatories shall 
transmit copies of all interrogatories to 
the officer designated in the notice, who 
shall propound them to the witness and 
record the answers verbatim.

(e) Submission of deposition to wit­
ness; changes; signing. When the testi­
mony is fully transcribed, the deposition 
of each witness shall be submitted to him 
for examination and shall be read to or 
by him, unless such examination and 
reading are waived by the witness and by 
the parties. Any changes in form or sub­
stance which the witness desires to make 
shall be entered upon the deposition by 
the officer with a statement of the rea­
sons given by the witness for making

The deposition shall then be signed 
by the witness, unless the parties by stip­
ulation waive the signing, or the witness 
T# iu cann°t be found, or refuses to sign, 
if the deposition is not signed by the wit­
ness, the officer shall sign it and state on 
tne record the fact of the waiver, the ill­
ness or absence of tfie witness, or of his 
reiusal to sign, together with the reason 
ur any) given therefor; and the deposi- 

jaay then be used as fully as though
gned, unless upon a motion to suppress,
e presiding officer holds that the reason 

*or the refusal to sign requires re­
lation of the deposition in whole or in part.
fiiiP Certification of deposition and 

°y officer; copies. The officer shall 
wno I?!011 t^e deposition that the witness 

duly sworn by him, that the deposi-
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tion is a true record of the testimony 
given by the witness, and that said officer 
is not of counsel or attorney to either of 
the parties, nor interested in the event of 
the proceeding or investigation. He shall 
then securely seal the deposition in an 
envelope endorsed with the title of the 
action and marked “Deposition of (here 
insert name of witness) ” and shall 
promptly send the original and two 
copies of the deposition and of all ex­
hibits, together with the notice and any 
interrogatories received by him, by cer­
tified mail to the Secretary of the 
Commission.
§ 1.319 Objections to the taking of dep­

ositions.
(a) Objections to be made by motion 

prior to the taking of depositions. If there 
is objection to the substance of any inter­
rogatory or to examination on any mat­
ter clearly covered by the notice to take 
depositions, the objection shall be made 
in a motion opposing the taking of depo­
sitions or in a motion to limit or suppress 
the interrogatory as provided in §§ 1.315 
.(b) and 1.316(d) and shall not be made 
at the taking of the deposition.

.(b) Objections to be made at the tak­
ing of depositions. Errors and irregu­
larities occurring at the oral examination 
in the manner of taking the deposition, 
in the form of the questions or answers, 
in the oath or affirmation, or in the con­
duct of parties, and errors of any kind 
which might be obviated, removed, or 
cured if promptly presented, are waived 
unless seasonable objection thereto is 
made at the taking of the deposition. If 
such objection is made, counsel shall, if 
possible, agree upon the measures re­
quired to obviate, remove, or cure such 
errors. The measures agreed upon shall 
be taken. If agreement cannot be reached, 
the objection shall be noted on the depo­
sition by the officer taking it, and the 
testimony objected to shall be taken sub­
ject to the objection.

(c) Additional objections which may 
be made at the taking of depositions. Ob­
jection may be made at the taking of 
depositions on the ground of relevancy 
or privilege, if the notice to take depo­
sitions does not clearly indicate that thè 
witness is to be examined on the matters 
to which the objection relates. See para­
graph (a) of this section. Objection may 
also be made on the ground that the 
examination is being conducted in such 
manner as to unreasonably annoy, em­
barrass, or oppress a deponent or party.

(1) When there is objection to a line 
of questioning, as permitted by this para­
graph, counsel shall, if possible, reach 
agreement among themselves regarding 
the proper limits of the examination.

(2) If counsel cannot agree on the 
proper limits of the examination the 
taking of depositions shall continue on 
matters not objected to and counsel 
shall, within 24 hours, either jointly or 
individually, telegraph statements of 
their positions to the presiding officer, 
together with the telephone numbers at 
which they and the officer taking the 
depositions can be reached, or shall 
otherwise jointly confer with the pre-
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siding officer. If individual statements are 
submitted, copies shall be provided to 
all counsel participating in the taking 
of depositions.

(3) The presiding officer shall prompt­
ly rule upon the question presented or 
take such other action as may be appro­
priate under § 1.313, and shall give notice 
of his ruling, by telephone, to counsel 
who submitted statements and to the 
officer taking the depositions. The pre­
siding officer shall thereafter reduce his 
ruling to writing.

(4) The taking of depositions shall 
continue in accordance with the presiding 
officer’s ruling. Such rulings are not sub­
ject to appeal.
§ 1.321 Use of depositions at the hear­

ing.
(a) No inference concerning the ad­

missibility of a deposition in evidence 
shall be drawn because of favorable ac­
tion on the notice to take depositions.

(b) Except as provided in this para­
graph and in § 1.319, objection may be 
made at the hearing to receiving in evi­
dence any deposition or part thereof for 
any reason which would require the 
exclusion of the evidence if the witness 
were then present and testifying.

(1) Objections to the competency of a 
witness, or the competency, relevancy or 
materiality of testimony are waived by 
failure to make them before or during 
the taking of depositions if (and only if) 
the ground of the objection is one which 
might have been obviated or removed if 
presented at that time.

(2) Objection on the ground of priv­
ilege is waived by failure to make it 
before or during the taking of deposi­
tions.

(c) A party shall not be deemed to 
make a person his own witness for any 
purpose by taking his deposition. The 
introduction in evidence of the deposi­
tion or any part thereof for any purpose 
other than that of contradicting or 
impeaching the deponent makes the 
deponent the witness of the party intro­
ducing the deposition, but this shall not 
apply to the use by an adverse party of a 
deposition as described in subparagraph 
(2) of paragraph (d) of this section. At 
the hearing any party may rebut any 
relevant evidence contained in a depo­
sition whether introduced by him or by 
any other party.

(d) At the hearing (or in a pleading), 
any part or all of a deposition, so far 
as admissible, may be used against any 
party who was present or represented at 
the taking of the deposition or who had 
due notice thereof, in accordance with 
any one of the following provisions:

(1) Any deposition may be used by any 
party for the purpose of contradicting or 
impeaching the testimony of deponent 
as a witness.

(2) The depositionof a party or of any 
one who at the time of taking the depo­
sition was an officer, director, or man­
aging agent of a public or private cor­
poration, partnership or association 
which is a party may be used by an 
adverse party for any purpose.
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(3) The deposition of a witness, 

whether or not a party, may be used by 
any party for any purpose if the pre­
siding officer finds: (i) That the witness 
is dead; or (ii) that the witness is out 
of the United States, unless it appears 
that the absence of the witness was pro­
cured by the party offering the deposi­
tion; or (iii) that the witness is unable 
to attend or testify because of age, sick­
ness, infirmity, or imprisonment; or (iv) 
upon application and notice, that such 
exceptional circumstances exist as to 
make it desirable, in the interest of jus­
tice and with due regard to the impor­
tance of presenting the testimony of wit­
nesses orally in open hearing, to allow 
the deposition to be used.

(4) If only part of a deposition is of­
fered in evidence by a party, an adverse 
party may require him to introduce all 
of it which is relevant to the part intro­
duced, and any party may introduce any 
other parts.

(5) Substitution of parties does not 
affect the right to use depositions pre­
viously taken; and, when an action in 
any hearing has been dismissed and 
another action involving the same sub­
ject matter is afterward brought be­
tween the same parties or their repre­
sentatives or successors in interest, all 
depositions lawfully taken and duly filed 
in the former action may be used in the 
latter as if originally taken therefor.
§ 1.323 Interrogatories to parties.

(a) Interrogatories. Any party may 
serve upon any adverse party written in­
terrogatories to be answered in writing 
by the party served or, if the party served 
is a public or private corporation or a 
partnership or association, by any officer 
or agent, who shall furnish such infor­
mation as is available to the party. A 
copy of the interrogatories shall be 
served upon all parties to the proceed­
ing. An original and three copies of the 
interrogatories, answers, and all related 
pleadings shall be filed with the Secre­
tary of the Commission. A copy of the 
interrogatories, answers and all related 
pleadings shall be served on the presid­
ing officer.

(1) Except as otherwise provided in a 
protective order, the number of inter­
rogatories or sets of interrogatories is 
not limited.

(2) Except as provided in such an or­
der, interrogatories may be served after 
a deposition has been taken, and a dep­
osition may be sought after interroga­
tories have been answered.

(b) Motion to limit or suppress. With­
in 10 days after the service of inter­
rogatories, the party on whom they were 
served may file a motion to limit or sup­
press any of them. The motion shall be 
served on all other parties to the pro­
ceeding. Answers to interrogatories to 
which objection is made shall be deferred 
until the motion has been acted on.

(c) Protective order. On his own mo­
tion within the same 10-day period, or on 
motion made by the party on whom the 
interrogatories were served, the presid­
ing officer may issue a protective order. 
See § 1.313.
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(d) Answers. Interrogatories shall be 

answered separately and fully in writing 
under oath or affirmation. Answers shall 
be signed by the person making them. 
The party to whom the interrogatories 
were directed shall serve a copy of the 
answers on all other parties to the pro­
ceeding within 15 days after service of 
the interrogatories, unless the presiding 
officer, on motion and notice and for 
good cause shown, enlarges or shortens 
the time. Answers may be used in the 
same manner as depositions of a party 
(see § 1.321(d)).
§ 1.325 Discovery and production of doc­

uments and things for inspection, 
copying, or photographing.

(a) Upon motion of any party show­
ing good cause therefor and upon notice 
to all other parties, and subject to the 
provisions of § 1.313, the presiding officer 
may (1) order any party except the Com­
mission (see paragraph (b) of this sec­
tion) to produce and permit the inspec­
tion and copying or photographing, by 
of on behalf of the moving party, of any 
designated documents, papers, books, ac­
counts, letters, photographs, objects, or 
tangible things, not privileged, which 
constitute or contain evidence relating 
to any of the matters within the scope of 
the examination permitted by § 1.311(b) 
and which are in his possession, custody, 
or control; or (2) order any party to per­
mit entry upon designated land or other 
property in his possession or control for 
the purpose of inspecting, measuring, 
surveying, or photographing the property 
or any designated object or operation 
thereon within the scope of the examina­
tion permitted by § 1.311(b). The order 
shall specify the time, place, and manner 
of making the inspection and taking the 
copies and photographs and may pre­
scribe such terms and conditions as are 
just.

(b) Any party seeking the production 
of Commission records which are not 
routinely available for inspection (see 
§§ 0.456, 0.457, and 0.459 of this chapter) 
may file a request for inspection under 
§ 0.461 of this chapter. See, in particular, 
§ 0.461(e).

5. In § 1.333, paragraphs (e) and (f) 
are added, to read as follows:
§ 1.333 Requests for issuance of sub- 

pena.
* * * * *

(e) Requests for issuance of a subpena 
ad testificandum to enforce a notice to 
take depositions shall be submitted in 
writing. Such requests may be submitted 
with the notice or at a later date. The 
request shall mot be granted until the 
period for the filing of motions opposing 
the taking of depositions has expired or, 
if a motion has been filed, until that 
motion has been acted on. Regardless of 
the time when the subpena request is 
submitted, it need not be accompanied 
by a showing that relevant and material 
evidence will be adduced, but merely that 
the person will be examined regarding a 
nonprivileged matter which is relevant 
to the hearing issues. The subpena re­
quest may ask that a subpena duces

tecum be contemporaneously issued 
commanding the person to whom it is 
directed to produce designated books, 
papers, documents, or tangible things 
which constitute or contain evidence 
relating to any of the matters within the 
scope of the examination permitted by 
§ 1.311(b) but in that event the subpena 
request will be subject to the provisions 
of § 1.313 and paragraph (b) of this 
section.

(f) Requests for issuance of a subpena 
duces tecum to enforce an order for the 
production of documents and things for 
inspection and copying under § 1.325 
may be submitted with the motion re­
questing the issuance of such an order. 
Regardless of the time when the subpena 
request is submitted, it need not be ac­
companied by a showing that relevant, 
and material evidence will be adduced, 
but merely that the documents and 
things to be examined contain non­
privileged matter which is relevant to the 
subject matter of the proceeding.

6. Section 1.362 is added to read as 
follows:
§ 1.362 Production o f statements.

After a witness is called and has given 
direct testimony in a hearing, and be­
fore he is excused, any party may move 
for the production of any statement of 
such witness, or part thereof, pertain­
ing to his direct testimony, in possession 
of the party calling the witness, if such 
statement has been reduced to writing 
and signed or otherwise approved or 
adopted by the witness. Such motion 
shall be directed to the presiding officer. 
If the party declines to furnish the state­
ment, the testimony of the witness per­
taining to the requested statement shall 
be stricken.
[F.R. Doc. 68-471; Filed, Jan. 11, 1968;

8:48 a.m.]

Title 49— TRANSPORTATION
Subtitle A— Office of the Secretary 

of Transportation 
[OST Docket No. 15]

PART 95— ADVISORY COMMITTEES
The purpose of this amendment is to 

provide a uniform regulation, for use 
throughout the Department of Trans­
portation, relating to the formation and 
use of advisory committees.

The. regulation applies to all commit­
tees, boards, commissions, councils, 
conferences, panels, task forces, or sim- 
ilar groups, including industry advisory 
committees, and to subcommittees an 
'¿subgroups thereof, which are forme 
Within the Department for the purpose 
of obtaining advice or recom m endation , 
or for any other purpose, and which a 
not composed entirely of officers or em­
ployees of the Government.

Executive Order 11007, dated 
26, 1962, prescribes general rules for !>rr_ 
formation and use of advisory comm - 
tees by departments and agencies oi 
Government. Section 7 of the Exec 
order authorizes Department heaa
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prescribe additional regulations, consis­
tent with the order, “ to govern the for­
mation or use of such committees, or the 
appointm'ent of members thereof.”

The regulation applies to advisory 
committees of the Office of the Secre­
tary of Transportation and each of the 
operating, administrations of the De­
partment of Transportation—the U.S. 
Coast Guard, the Federal Aviation Ad­
ministration, the Federal Highway Ad­
ministration, the Federal Railroad 
Administration, and the St. Lawrence 
Seaway Development Corporation. It 
does not apply to the National Transpor­
tation Safety Board.

Since this amendment relates to de­
partmental management, procedures, 
and practices, notice and public proce­
dure thereon is unnecessary and it may 
be made effective in less than 30 days 
after publication in the F ederal R eg­
ister.

This amendment is made under the 
authority of section 7 of Executive Order 
11007, dated February 26, 1962 (Title 3, 
CFR 572 (1959-63 Comp.)) and section 
9 of the Department of Transportation 
Act (49 U.S.C. 1657).

In consideration of the foregoing, Title 
49 of the Code of Federal Regulations 
is amended by adding the following new 
Part 95 “Advisory Committees”, effective 
January 12, 1968.-

Issued in Washington, D.C., on Jan­
uary 5, 1968.

A lan  S . B oyd ,
Secretary of Transportation.Sec.

95.1 Applicability.
95.3 Definitions.
95.5 Use of advisory com m ittees generally.
95.7 Industry advisory com m ittees: Mem­

bership.
95.9 Meetings; oth er than industry advi­

sory com m ittees.
95.11 Meetings; industry advisory com ­

mittees.
95.13 Antitrust la-ws.
95.15 Conflicts o f interest statutes, orders, 

and regulations.
w ^ BOBrrT; The provisions of this Part 9i 

sec. 7, E.O. 11007, Feb. 26, 196£ 
L J ?  Paf t 572 (1959-63 Oom p.)); sec. 9 
1^ 7)rtment of Trs^nsportation Act (49 U.S.C

§ 95.1 Applicability.
•park Prescribes uniform ref 

mations governing the formation an 
of thl odviS0ry committees by the Offi< 
tj o ® Secretary of Transportation, tl 
Admi ?̂+St ,9uard’ the Federal Aviatic 
AdS n Srailon’ the Federal Highwa 

the Federal Railroa 
^mmstration, and the St. Lawrenc 
doesnof DeYel°Pment Corporation. :
tetton^afetyBoardf Nattonal TransI>01

^5* applies to advisory com 
S S " «  or used by the organiza 
section in P̂ .raSraPh (a) of thj 
tions whAr>alS°  applies those organiza
t S t e  in ®Ver th6y affiUate With> p**
mittees i w !L USe sunilar advisory com 
ments n f T d or. used hy other depart 
Branch of th ? r-C1GS ° f Executiv 
cifical^ exem nS)VerT lent’ ^ ess.spe  
°f this S S Pted under Paragraph (c section. Advisory committee

whose membership includes “consultants 
and advisers” are subject to this part 
regardless of whether those members are 
considered to be Government employees 
on the days they attend committee 
meetings.

(c) This part does not apply to—
(1) Any advisory committee the pur­

pose, composition, and operation of 
which is specified by statute, unless and 
to the extent that statute authorizes the 
President to prescribe regulations for the 
committee’s formation and use.

(2) Any advisory committee composed 
wholly of representatives of State or 
local agencies or of charitable, religious, 
educational, civic, social welfare, or sim­
ilar nonprofit organizations.

(3) Any local, regional, or national 
committee whose only function is to dis­
seminate information for public agencies, 
or any local civil committee whose pri­
mary function is to perform a public 
service, other than giving advice or mak­
ing recommendations to the Govern­
ment.
§ 95.3 v Definitions.

For the purposes of this part—
(a) “Advisory committee” includes any 

committee, board, commission, council, 
conference, panel, task force, or other 
similar group, or any subcommittee, or 
other subgroup thereof, which is formed 
within the Department in the interest 
of obtaining advice or recommendations, 
or for any other purpose, and which is 
not composed wholly of officers or em­
ployees of the Government. It also in­
cludes any committee, board, commis­
sion, council, conference, panel, task 
force, or other similar group, or any sub­
committee or subgroup thereof, which is 
not formed within the Department, but 
only during the period it is being used 
by the Department in the same manner 
as a Government-formed advisory com­
mittee.

(b) “Industry advisory committee” 
includes any advisory committee com­
posed predominately of members or rep­
resentatives of a single industry or group 
of related industries, or any subdivision 
of a single industry, made on a geo­
graphic, service, or product basis.

(c) “Department” means Department 
of Transportation.

(d) “Secretary” means the Secretary 
of Transportation.
§ 95.5 Use of advisory committees gen­

erally.

(a) Advisory committees are formed 
to provide a means of obtaining advice, 
views, and recommendations of benefit to 
the operations of the Government from 
industrialists, businessmen, scientists, 
engineers, educators, and other public 
and private citizens whose experience 
and talents would not otherwise be avail­
able to the Department. An advisory com­
mittee may be used when its counsel is 
desired on matters under consideration 
by any part of the Department. Unless 
specifically authorized by law to the con­
trary, no advisory committee may be 
used for functions which are not solely 
advisory. Determinations of action to be 
taken with respect to matters upon
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which an advisory committee advises or 
recommends may be made only by a full­
time, salaried officer or employee of the 
Government.

(b) An advisory committee may be es­
tablished to serve the Department as a 
whole, the Office of - the Secretary, any 
operating administration, any combina­
tion of the Office of the Secretary and the 
operating administrations, or the operat­
ing administrations collectively. How­
ever, no advisory committee may be 
formed or used unless (1) the committee 
is specifically authorized by law, or (2) 
the committee is specifically approved, 
in writing, by the Secretary or his des­
ignee, to be in the public interest in con­
nection with the1 performance of duties 
imposed on the Department or any part 
of it.
§ 95.7 In d u stry  advisory committees: 

Membership.
Each industry advisory committee 

must be reasonably representative of the 
group of industries, the single industry, 
or the product segment thereof to which 
it relates, taking into account the size 
and function of business enterprises in 
the industry or industries and their lo­
cation, affiliation, and competitive status 
among other factors. Selection of in­
dustry members shall, unless otherwise 
provided by statute, be limited to persons 
actively engaged in operations in the par­
ticular industry, industries, or segments 
concerned, except in cases in which the 
Secretary or his designee considers that 
such a limitation would interfere with 
effective committee operations.
§ 9 5 .9  Meetings; other than industry 

advisory committees.
(a) Meetings of an advisory commit­

tee, other than an industry advisory com­
mittee, may be held only at the call, or 
with the advance approval, of a full-time, 
salaried officer or employee of the De-, 
partment, with an agenda formulated or 
approved by that officer or employee. -

(b) Each meeting shall be chaired by, 
or be conducted in the presence of, a full­
time, salaried officer or employee of the 
Government who is required to adjourn 
the meeting whenever he considers it to 
be in the public interest.

(c) Minutes shall be kept of each 
meeting. As a minimum, the minutes 
must contain a record of the persons 
present, a description of the matter dis­
cussed and conclusions reached, and a 
copy of any report received, issued, or ap­
proved by the committee. The accuracy 
of all minutes must be certified to by a 
full-time, salaried officer or employee of 
the Government who was present during 
the meeting to which the minutes 
pertain.

(d) The Secretary or his designee may 
waive any requirement of this section in 
any case in which he determines that—

(1) Compliance with that requirement 
would interfere with the proper function­
ing of the committee or would be im­
practicable;

(2) Adequate provisions are made to 
assure otherwise that the operation of 
the committee is subject to Government 
control and purpose; and
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(3) The waiver is in the public 
interest.
§ 95.11 Meetings; in d u stry  advisory 

committees.
(a) Meetings of an industry advisory 

committee may be held only at the call 
of a full-time, salaried officer or em­
ployee of the Department, with an 
agenda formulated by that officer or 
employee.

(b) Each meeting shall be chaired by 
a full-time, salaried officer or employee 
of the Government who is required to ad­
journ the meeting whenever he considers 
it to be in the public interest.

(c) A verbatim transcript shall be 
kept of the proceedings at each meeting, 
including the name of each person pres­
ent, his affiliation, and the capacity in 
which he attended, except in any case 
in which the Secretary or his designee 
determines that a verbatim transcript 
would interfere ,̂ with the proper func­
tioning of the committee or would be im­
practicable and therefore waives the re­
quirement as being in the public interest. 
In such a case the procedure prescribed 
in § 95.9 (c) applies.
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(d) No industry advisory committee 

may receive, compile, or discuss data or 
reports showing the current or projected 
commercial operations of any identified 
business enterprise.
§ 95.13 Antitrust laws.

The activities of advisory committees 
are subject to the antitrust laws and 
committee members are not immune 
from prosecution under those laws. The 
Department of Justice takes the position 
that it retains complete freedom to insti­
tute proceedings, either civil or criminal, 
or both, in the event that any particular 
plan or course of action is used to ac­
complish unlawful private ends, and to 
institute civil actions to enjoin contin­
uance of any act or practices found not 
to be in the public interest and persisted 
in after notice to desist. This part is 
intended to minimize the possibility of 
violating the antitrust laws. Industry 
representatives and Government person­
nel officially connected with advisory 
committees should be advised of the 
antitrust aspects of the committee 
activity.

§ 95.15 Conflicts of interest statutes, 
orders, and regulations.

There is a body of statutes, orders, and 
regulations prescribed by the President, 
the Secretary, and other authorities, 
dealing with conflicts of interest and 
designed to prevent any conflict between 
the official duties and status of Govern­
ment officers and employees and their 
private interest. Government officers and 
employees are required to comply with 
all applicable laws, orders, and regula­
tions. Part 99 of this chapter sets forth 
a comprehensive list of the conflicts of 
interest statutes and guidelines for the 
employees of the Department to follow 
in the application of these statutes to 
part-time advisers and consultants to the 
Government. Any officer or employee 
appointed to serve on an advisory com­
mittee who has any doubt or question 
respecting a possible conflict of interest 
shall seek specific legal advice on his 
individual situation.
[F.R. Doc. 68-457; Filed, Jan. 11, 1968;

8:47 a.m.j
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