Rules and Regulations

Title 5—ADMINISTRATIVE
PERSONNEL

Chapter I—Civil Service Commission

PART 733—POLITICAL ACTIVITIES OF
FEDERAL EMPLOYEES

Subpart C—Privileged Localities
MONTGOMERY COUNTY, MARYLAND

Section 733.301 is amended to grant an
xception from the prohibitions of sec-
1 9 of the Hatch Political Activities
Act to employee residents of Montgomery
County, Maryland, Section 733.301(b) is
amended by the addition of “Mont-
gomery County (April 30, 1964)" under
the heading “In Maryland”.

(R.S. 1753, sec. 2, 22 Stat. 403, as amended;
5 U.S.C. 631, 633; E.O. 10577, 19 F.R. 7521, 8
CFR, 1954-1858 Comp., p. 218)

UniTep STATES CIvIL SERV-
IcE COMMISSION,
[sear] Mary V. WENZEL,
Ezecutive Assistani to
the Commissioners.

Doc. 64-4621; Filed, May 7, 1964;
8:47 am.]

Title T2—BANKS AND BANKING

Chapter Il—Federal Reserve System

[FR,

SUBCHAPTER A—BOARD OF GOVERNORS OF
THE FEDERAL RESERVE SYSTEM

[Reg. H]

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM

Underwriting of Public Authority
Bonds

§208.109 Underwriting of public Au-
thority bonds payable from rents
under lease with governmental entity
having general taxing powers.

'-ﬂ The Board of Governers has been
sked whether securities of a public Au-
l” mLy that are to be paid from rents
ble under a lease of the Authority’s
ities to a governmental entity that
»ssesses general powers of taxation, in-
ing property taxation, constitute
eneral obligations” within the mean-
ing of section 5136 of the United States
sed Statutes (12 U.8.C.24). In cases
iere this question can be answered in
U ¢ affirmative, member State banks of
e Federal Reserve System may law-
fully underwrite and deal in such securi-
tles, and invest therein without limita-
ton on amount, as far as Federal bank-
g law is concerned.
. b) The Board understands that the
ssuing Authorities usually have no tax-
Itm powers and that their obligations are
104, under pertinent State constitutional

and statutory provisions as interpreted
by the courts, “debts” of the lessee—that
is, the governmental entity with general
powers of taxation. However, whether a
security constitutes a “debt” for pur-
poses of State law is not determinative
as to whether it is a “general obligation”
within the meaning of section 5136, a
Federal statute. (See § 208.105, 28 F.R.
9840.)

(¢) During recent Hearings before the
Committee on Banking and Currency of
the House of Representatives, published
under the title “Increased Flexibility for
Finanecial Institutions—1963", the Board
expressed its understanding of the mean-
ing of the phrase “general obligations of
any State or of any political subdivision
thereof” as used in section 5136.

(d) As the House Committee was in-
formed, the Board understands that
phrase to include “only obligations that
are supported by an unconditional prom-
ise to pay, directly or indirectly, an ag-
gregate amount which (together with
any other funds available for the pur-
pose) will suffice to discharge, when due,
all interest on and principal of such ob-
ligations, which promise (1) is made by
a Governmental entity that possesses
general powers of taxation, including
property” taxation, and (2) pledges or
otherwise commits the full faith and
credit of said promisor; said term does
not include obligations not so supported
that are to be repaid only from specified
sources such as the income from desig-
nated facilities or the proceeds of desig-
nated taxes.” (Hearings, p. 1018.)

(e) A major requirement of the fore-
going definition is that a ‘“general obli-
gation” must be supported by general
powers of taxation, including property
taxation. The Board recognizes, how-
ever, that such support by general powers
of taxation may be indirect as well as
direct.

(1) If a State (or other governmental
entity having general powers of taxa-
tion) agrees unconditionally to pay to an
Authority rentals that will be sufficient
and will be used, in all events, to cover
required payments of interest and prin-
cipal on the relevant securities when

, due, the securities, in the opinion of the

Board, are indirectly supported by gen-
eral taxing powers, and, accordingly,
constitute “general obligations” within
the meaning of R.S. 5136. On the other
hand, if the lease does not contain an
unconditional promise of the State to
provide sums sufficient, in all events, to
cover required payments of interest and
prinecipal on the bonds of the lessor Au-
thority as they become due, the securities
cannot be considered “general obliga-
tions”.

(g)" The status of a particular issue of
such lease-supported bonds thus depends
upon the terms of the lease involved.
Where the lease is for a term of years
not less than the maximum maturity of
the relevant bond issue, and the State

unconditionally promises to pay rentals
sufficient to cover all payments on the
bonds as they become due, the bonds
ordinarily will qualify as “general obli-
gations”. Where the promise of the
State is to pay a fixed dollar rental, the
securities will not gqualify as “general
obligations’” unless the lease provides
that rental payments in amounts suffi-
cient to service the bonds cannot be ex-
pended by the authority for any other
purpose than the payment of principal
and interest thereon.

(h) This interpretation is intended to
indicate the circumstances in which se-
curities issued by public Authorities
without taxing powers constitute “gen-
eral obligations” that are eligible for
underwriting by member banks, under
R.S. 5136, The status of any particular
issue can only be determined through
examination of all revelant laws and
contracts, in order to ascertain the actual
legal and financial arrangements.

(12 U.S.C. 248(1). Interprets 12 US.C. 24
and 335)

Dated at Washington, D.C., this 30th
day of April, 1964.

BoArD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM,

[searL] MERRITT SHERMAN,
Secretary.
[F.R, Doc. 64-4508; Filed, May 7, 1964;

8:45 am.]

Title 14—AERONAUTICS AND-
SPACE

Chapter I—Federal Aviation Agency

SUBCHAPTER E—AIRSPACE [NEWI]
[Airspace Docket No. 63-S0-48]

PART 73—SPECIAL USE AIRSPACE
[NEW]

Valparaiso, Fla.; Correction

On April 1, 1964, F.R. Doc. 64-3126 was
published in the FepEranL REGISTER (29
F.R. 4670) and in part altered R-2915
Valparaiso, Fla., by dividing it into two
parts, R-2915A and R-2915B.

In Item 1lc R-2915B was incorrectly
cited as R-26156B. Corrective action is
taken herein.

Since this change is editorial in nature
and imposes no additional burden on any
person, compliance with section 4 of the
Administrative Procedure Act is unnec-
essary and the effective date as initially
adopted may be retained.

In consideration of the foregoing, ef-
fective immediately, F.R. Doc. 64-3126
(29 F.R. 4670) is altered as follows: In
the caption of Item 1c “R-2615B” is de-
leted and *“R-2915B” is substituted
therefor.

(Sec, 307(a), 72 Stat. 749; 40 US.C. 1348)
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Issued in Washington, D.C., on April 29,
1964.
: LEE E. WARREN,
Director, Air Traflic Service.

[F.R. Doc. 64-4599; Filed, May 7, 1964;
8:45 a.m.]

[Alrspace Docket No. 64-S0-6]

PART 73—SPECIAL USE AIRSPACE
[NEW]

Alteration of Restricted Area

The purpose of this amendment to
§ 73.29 of the Federal Aviation Regula-
tions is to reduce the designated altitudes
of the Avon Park West, Fla., Restricted
Area R-2901C from “Surface to flight
level 400” to “Surface to flight level 240.”

The Department of the Air Force has
advised the Federal Aviation Agency that
their activities in R-2901C can be con-
ducted below flight level 240. Accord-
ingly, action is taken herein to change
the designated altitudes of R-2901C to
“Surface to flight level 240.”

Since this amendment reduces a bur-
den on the public, compliance with
notice, public procedure and effective
date requirements of section 4 of the Ad-
ministrative Procedure Act is unneces-
sary and it may be made effective upon
publication.

In consideration of the foreging, the
following action is taken: In § 73.29 (29
FR. 1245), R-2901C Avon Park West,
Fla,, “Designated altitudes. Surface to
flight level 400.” is deleted and “Desig-
nated altitudes. Surface to flight level
240.” is substituted therefor.

This amendment shall become effec-
tive upon the date of publication in the
FEDERAL, REGISTER.

_ (Sec. 307(a), 72 Stat, 749; 49 U.S.C. 1348)
Issued in Washington, D.C., on April
29, 1964.

Lee E. WARREN,
Director, Air Traffic Service.

[F.R. Doc, 64-4600; Filed, May 7, 1964;
8:45 am.]

[Airspace Docket No. 64-S0-9]

PART 73—SPECIAL USE AIRSPACE
INEW]

Alteration of Restricted Area

The purpose of this amendment to
§ 73.60 of the Federal Aviation Regula-
tions is to designate the Fort Jackson,
S.C., Restricted Area R-6001 as a joint
use area with the Jacksonville ARTC
Center as confrolling agency. This ac-
tion would result in more efficient utili-
zation of the airspace within R-6001 and
has Department of Army concurrence,

Since this amendment reduces a bur-
den on the public, compliance with the
notice, public procedure and effective
date requirements of section 4 of the
Administrative Procedure Act is unnec-
essary ‘and it may be made effective on
publication.

In consideration of the foregoing, the
following action is taken: In the text
§ 73.60 (29 F.R. 1275), R-6001 Fort Jack-
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son, S.C,, “Using agency. Commanding
General, Fort Jackson, S.C.” is deleted
and “Controlling agency. Federal Avia-
tion Agency, Jacksonville ARTC Center.
Using agency. Commanding General,
Fort Jackson, S.C.” is substituted there-
for.

(Sec. 307(a), 72 Stat. 749; 49 U.S.C. 1348)

This amendment shall become effec-
tive upon the date of publication in the
FEDERAL REGISTER.

Issued in Washington, D.C., on April
29, 1964.

LEE E. WARREN,
Director, Air Traffic Service.

[F.R. Doc. 64-4601; Filed May 7, 1964;
8:46 am.]

Title 21—F0OD AND DRUGS

Chapter I—Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare

SUBCHAPTER C—DRUGS

PART 146a—CERTIFICATION OF
PENICILLIN AND PENICILLIN-CON-
TAINING DRUGS

Sterility Test Methods and Procedures;
Correction

In F.R. Document 64-3043, appearing
in the issue for Saturday, MarcH 28, 1964,
at page 4119, the amendatory language
in amendments numbered 64a, 65a, 66a,
63a, and 70a should be corrected to read:
“a. By changing paragraph (d) (3) 1)
and (ii) to read:.”.

Dated: May 1, 1964,

JoHN L. HARVEY,
Deputy Commissioner
of Food and Drugs.

[F.R. Doc. 64-4628; Filed, May 7, 1964;
8:48 a.m.]

Title 26—INTERNAL REVENUE

Chapter I—Internal Revenue Service,
Depariment of the Treasury

SUBCHAPTER A—INCOME TAX
[T. D. 6731]

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER DECEM-
BER 31, 1953

Miscellaneous Amendments

On March 28, 1963, notice of proposed
rule making with respect to the amend-
ment of the Income Tax Regulations (26
CFR Part 1) to conform the regulations
to certain provisions of section 2 of the
Revenue Act of 1962 (76 Stat. 962),
relating to eredit for investment in cer-
tain depreciable property, was published
in the FEDERAL REGISTER (28 F.R. 3028),
After consideration of all such relevant
matter as was presented by interested
persons regarding the rules proposed,
and after taking into account certain
pertinent amendments made by the
Revenue Act of 1964 (78 Stat. 19), the

amendment of the regulations as pro-
posed is hereby adopted, subject to the
changes set forth below. Sections 1.46,
146-1, 1.48, and 1.48-4 of the regula-
tions supersede §§ 16.1, 16.1-1, 16.2, and
16.2-1 of T'reasury Decision 6619 (26 CFR
Part 16), approved November 15, 1962
(27 F.R. 11401).

PARAGRAPH 1. Section 1.46, as set forth
in the notice of proposed rule making, is
changed by revising subsection (a)(3)
of section 46 and by revising the histori-
cal note.

PAr. 2. Section 1.46-1, as set forth in
the notice of proposed rule making, is
changed by revising paragraph (¢), and
by revising paragraph (f) (2) (i), by add-
ing a new subdivision (iv) to paragraph
(f)(2), by revising paragraph (f)(3)
(iii), by revising paragraph (f)(6), by
revising paragraph (f) (7) (iii), and by
revising examples (1) and (4) of para-
graph () (8).

PAR. 3. Section 1.46-2, as set forth in
the notice of proposed rule making, is
changed by revising paragraph (g) ex-
clusive of the examples, and by adding
to such section a new paragraph (h).

PaAr. 4, Section 1.46-3, as set forth in
the notice of proposed rule making, is
changed by revising subparagraph (1) of
paragraph (c¢), and by revising para-
graphs (d) and (e).

PaR. 5. Section 1.46-4, as set forth in
the nofice of proposed rule making, is
changed by revising subparagraphs (2)
and (3) of paragraph (b), and by revis-
ing subparagraphs (2) and (3) of para-
graph (c¢).

Par. 6. Section 1.48, as set forth in the
notice of proposed rule making, is
changed by revising subsections (a) (1)
and (d), and by striking out subsection

.(g), of section 48, and by revising the

historical note.

Par. 7. Section 1.48-1, as set forth in
the notice of proposed rule making, is
changed by revising paragraphs (a), (b),
e), ), @@)dGd), (haadd, G,
and (k).

Par. 8. Section 1.48-2, as set forth in
the notice of proposed rule making, is
changed by revising paragraph (b).

Par. 9. Section 1.48-3, as set forth in
the notice of proposed rule making, is
changed by striking out subdivision (iii)
of subparagraph (4) of paragraph (c),
by revising subparagraph (1)dii) of
paragraph (e), by adding a new sub-
division (iv) to paragraph (e) (1), and
by revising subparagraphs (2) {i), (5)
(i) and (iii) of paragraph (e).

PaR. 10, Section 1.48-4, as set forth in
the notice of proposed rule making, is
revised.

Par. 11. Section 1.48-7, as set forth lp
the notice of proposed rule making, is
changed by revising subparagraph - (1)
of paragraph (a), and paragraph (b).
(Sec. 7806 of the Internal Revenue Code of
1954 (68A Stat. 917; 26 U.S.C, 7805))

[SEAL] MOoORTIMER M. CAPLIN,
Commissioner of Iniernal Revenue.

Approved: May 5, 1964.

STANLEY S. SURREY,
Assistant Secretary of the
Treasury.



Friday, May 8, 1964

In order to conform the Income Tax
Regulations (26 CFR Part 1) to certain
provisions of section 2 of the Revenue
Act of 1962 (76 Stat. 962), relating to
credit for investment in certain depre-
ciable property, and after taking into
account certain pertinent amendments
made by the Revenue Act of 1964 (78
Stat. 19), such regulations are amended
as set forth below. Sections 1.46, 1.46-1,
1.48, and 1.48-4 of the regulations super-
sede §§16.1, 16.1-1, 16.2, and 16.2-1 of
Treasury Decision 6619 (26 CFR Part
16) , approved November 15, 1962 (27 F.R.
11401).,
Sec.
1.38 Statutory provisions; investment in

certaln depreciable property.

Statutory provisions; overpayments
of tax.

Statutory provisions;
credit,

Determination of amount.

Carryback and carryover of unused
credit.

Qualified investment,

Limitations with respect to certain
persons,

Statutory provisions; certain dispo-
sitions, ete., of section 38 property.

[Reserved]

Statutory provisions;
speclal rules.

Definition of section 38 property.

New section 88 property.

Used section 38 property.

Election of lessor or new section 38
property to treat lessee as pur-
chaser,

Electing small business corporations.

145-6 Estates and trusts.

1.48-7 Adjustment to basis,

Avrrorrry: The provisions of these
§51.38; 1.89; 146 to 146-4; 147, 147-1; 148
Lo 148-7; issued under sec. 7805 of the In-
ternal Revenue Code of 1954, 68A Stat. 917;
26 U.S.C. 7805.

Paracrara 1. The following new in-
ferior center heading is inserted after
the center heading “Credits Against
Tax" which appears immediately pre-
ceding § 1.31:

CREDITS ALLOWABLE

Par, 2, Section 1.38 is redesignated as
§1.39 and there is inserted immediately
after § 1.37-5 a new § 1.38. The new and
redesignated sections read as follows:

§ 1-3§3 Statutory provisions; investment
in certain depreciable property.

Sec. 38, Investment in certain depreciable

property—(a) General rule, There shall be
allowed, as a credit against the tax imposed
by this chapter, the amount determined
under subpart B .of this part.
_ (b) Regulations. The Secretary or his
delegate shall prescribe such regulations
85 may be necessary to carfy out the pur-
Poses of this section and subpart B.

Sec. 38 as added by sec. 2(a), Rev, Act 1062
(76 Stat. 962) ]

amount of

1471
148 definitions;
1.48-1
148-2
1.48-3
1484

1.48-5

§1.39 Statutory provisions;
ments of tax.
Sec. 39. Overpayments of taz. For credit
dgalnst the tax imposed by this subtitle for
Overpayments of tax, see section 6401.

[Sec. 39 as renumbered by sec. 2(a), Rev, Act
1962 (76 Stat. 962) ]

Par. 3. There are inserted immedi-

alely after §1.39 the following new
sections;

overpay-

FEDERAL REGISTER

RuLes FOR ComMpUTING  CREDIT FOR
INVESTMENT IN CERTAIN DEPRECIABLE
PROPERTY.

§ 1.46 Statutory provisions; amount of

it.
Sec. 46. Amount of credit—(a) Determi-

nation of amount—(1) General rule. The-
amount of the credit allowed by section 38

for the taxable year shall be equal to 7 -

percent of the qualified investment (as de-
fined in subsection (¢)).

(2) Limitation based on amount of tax.
Notwithstanding paragraph (1), the credit
allowed by sectfon 38 for the taxable year
shall not exceed— (o

(A) So much of the liability for tax for
the taxable year as does nof exceed $25,000
plus

(B) 25 percent of so much of the llability
for tax for the taxable year as exceeds $25,000.

(8) Liability for tax. ¥For purposes of
paragraph (2), the liability for tax for the
taxable year shall be the tax imposed by
this chapter for such year, reduced by the
sum of the credits allowable under—

(A) Bection 33 (relating to foreign tax
credit),

(B) Section 85 (relating to partially tax-
exempt interest) , and

(C) Section 37 (relating to retirement
income) .,

For purposes of this paragraph, any tax
imposed for the taxable year by section 531
(relating to accumulated earnings tax) or
by section 541 (relating to personal holding
company tax) shall not be considered tax
imposed by this chapter for such year.

(4) Married individuals. In the case of a
husband or wife who files a separate return,
the amount specified under subparagraphs
(A) and (B) of paragraph (2) shall be
812,500 in lieu of $25,000. This paragraph
shall not apply if the spouse of the taxpayer
has no gualified Investment for, and no un-
used credit carryback or carryover to, the
taxable year of such spouse which ends
within or with the taxpayer’'s taxable year.

(5) Affiliated groups. In the case of an
affiliated group, the $25,000 amount speci-
fied under subparagraphs (A) and (B) of
paragraph (2) shall be reduced for each
member of the group by apportioning
$25,000 among the members of such group
in such manner as the Secretary or his
delegate shall by regulations prescribe, For
purposes of the preceding sentence, the
term “affililated group” has the meaning
assigned to such term by section 1504(a),
except that all corporations shall be treated
as includible corporations (without any ex-
clusion under section 1504(b) ).

(b) Carryback and carryover of unused
credits—(1) Allowance of credit. If the
amount of the credit determined under sub-
section (a) (1) for any taxable year exceeds
the limitation provided by subsection (a) (2)
for such taxable year (hereinafter in this
subsection referred to as "unused credit
year"), such excess shall be—

(A) An Investment credit carryback to
each of the 3 taxable years preceding the
unused credit year, and

(B) An investment credit carryover to
each of the 5 taxable years following the
unused credit year,

and shall be added to the amount allowable
as a credit by section 38 for such years,
except that such excess may be a carryback
only to a taxable year ending after Decem-~
ber 81, 1861. The entire amount of the
unused credit for an unused credit year
shall be carried to the earliest of the 8 tax-
able years to which (by reason of subpara-
graphs (A) and (B)) such credit may be
carried, and then to each of the other 7
taxable years to the extent that, because of
the limitation contained in paragraph (2),
such unused credit may not be added for a
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prior taxable year to which such unused
credit may be carried.

(2) Limitation. The amount of the un-
used credit which may be added under para-
graph (1) for any preceding or succeeding
taxable year shall not exceed the amount by
which the limitation provided by subsection
(a) (2) for such taxable year exceeds the
sum of—

(A) The credit allowable under subsection
(a) (1) for such taxable year, and

(B) The amounts which, by reason of this

subsection, are added to the amount allow-
able for such taxable year and attributable
to taxable years preceding the unused credit
year.
(8) Effect of net operating loss earryback.
To the extent that the excess described in
paragraph (1) arises by reason of a net
operating loss carryback, subparagraph (A)
of paragraph (1) shall not apply.

(4) Tazable year beginning before Jan-
wary 1, 1962, For purposes of determining
the amount of an investment credit carry-
back that may be added under paragraph
(1) for a taxable year beginning before Jan-
uary 1, 1962, and ending after December 31,
1961, the amount of the limitation provided
by subsection (a)(2) is the amount which
bears the same ratio to such limitation as
the number of days in such year after
December 31, 1961, bears to the total number
of days in such year.

(c) Qualified investment—(1) In general.
For purposes of this subpart, the term
“qualified investment” means, with respect
to any taxable year, the aggregate of—

(A) The applicable percentage of the basis
of each new section 38 property (as defined
in section 48(b)) placed in service by the
taxpayer during such taxable year, plus

(B) The applicable percentage of the cost
of each used section 38 property (as defined
in section 48(c) (1)) placed in service by the
taxpayer during such taxable year.

(2) Applicable percentage. For purposes
of paragraph (1), the applicable percentage
for any property shall be determined under
the following table:

The applicable
I} the useful life is— percentage is—
4 years or more but less than

(Rl o et RS R RSl o 33
6 years or more but less than

IR e e R SR R T 66%;
8 years Or MOre e eccnee s acieis 100

For purposes of this paragraph, the useful
life of any property shall be determined as-of
the time such property is placed in service
by the taxpayer.

(3) Public wutility property. (A) In the
case of section 88 property which is public
utility property, the amount of the qualified
investment shall be 3 of the amount deter-
mined under paragraph (1).

(B) For purposes of subparagraph (A), the
term “public utility property” means prop-
erty used predominantly in the trade or
business of the furnishing or sale of—

() Electrical energy, water, or sewage dis-
posal services,

(i) Gas through a local distribution sys-
tem,

(1ii) Telephone service, or

(iv) Telegraph service by means of domes-
tic telegraph operations (as defined in sec-
tion 222(a)(5) of the Communications Act
of 1034, as amended; 47 US.C., sec. 222
(8)(5)),

if the rates for such furnishing or sale, as
the case may be, have been established or
approved by a State or political subdivision
thereof, by an agency or instrumentality of
the United States, or by a public service or
public utility commission or other similar
body of any State or political subdivision
thereof.

(4) Certain replacement property. For
purposes of paragraph (1), if section 38 prop-
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erty is placed in service by the taxpayer to
replace property which was—

(A) Destroyed or damaged by fire, storm,
shipwreck, or other casualty, or

(B) Stolen,

the basis of such section 38 property (in the
case of new sectlon 38 property), or the cost
of such section 38 property (in the case of
used section 38 property), which (but for
this paragraph) would be taken into account
under paragraph (1) shall be reduced by an
amount equal to the amount received by the
taxpayer as compensation, by insurance or
otherwise, for the property so destroyed,
damaged, or stolen, or to the adjusted basis
of such property, whichever is the lesser. No
reduction in basis or cost shall be made
under the preceding sentence in any case in
which the reduction in qualified investment
attributable to the substitution required by
section 47(a) (1) with respect to the property
s0 destroyed, damaged, or stolen (determined
without regard to section 47(a)(4)) Is
greater than the reduction described in the
preceding sentence.

(d) Limitations with respect to certain
persons—(1) In general. In the case of—

(A) An organization to which section 593
applies,

(B) A regulated investment company or
a real estate investment trust subject to
taxation under subchapter M (sec. 861 and
following), and

(C) A cooperative organization described
in section 1381(a),

the qualified investment and the $25,000
amount specified under subparagraphs (A)
and (B) of subsection (a)(2) shall equal
such person’s ratable share of such items.

(2) Ratable share. For purposes of para-
graph (1), the ratable share of any person
for any taxable year of the items described
therein shall be—

(A) In the case of an organization re-
ferred to in paragraph (1) (A), 50 percent
thereof,

(B) In the case of a regulated investment
company or a real estate investment trust,
the ratio (i) the numerator of which is its
taxable income and (ii) the denominator
of which is its taxable income computed
without regard to the deduction for divi-
dends paid provided by section 852(b) (2) (D)
or 857(b)(2)(C), as the case may be, and

(C) In the case of a cooperative organiza-
tion, the ratio (1) the numerator of which
is its taxable income and (ii) the denomina-
tor of which is its taxable income Increased
by amounts to which section 1382 (b) or (¢)
applies and similar amounts the tax treat-
ment of which is determined without regard
to subchapter T (sec. 1381 and following).

For purposes of subparagraph (B) of the
preceding sentence, the term “taxable in-
come” means in the case of a regulated
investment company its investment company
taxable income (within the meaning of sec-
tlon 852(b)(2)), and In the case of a real
estate investment trust its real estate in-
vestment trust taxable income (within the
meaning of section 857(b)(2)).

[Sec. 46 as added by sec. 2(b), Rev. Act
1962 (76 Stat. 963); as amended by sec.
201(d) (4), Rev. Act 1964 (78 Stat. 32)]

§ 1.46-1 Determination of amount.

(a) In general. Except as otherwise
provided in this section and in § 1.46-2,
the amount of the credit allowed by sec-
tion 38 for the taxable year is equal to
T percent of the taxpayer’s qualified in-
vestment for such year (as determined
under section 46(c) ). The amount equal
to T percent of qualified investment shall
be referred to in this section and
§§ 1.46-2 through 1.48-7 as the “credit
earned”.
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(b) Limitation based on amount of
tax. Notwithstanding the amount of the
credit earned for the taxable year, the
credit allowed by section 38 for the taxa-
ble year is limited to—

(1) If the liability for tax (as defined
in paragraph (¢) of this section) is
$25,000 or less, the liability for tax; or

(2) If the liability for tax is more
than $25,000, the first $25,000 of the lia-
bility for tax plus 25 percent of the lia-
bility for tax in excess of $25,000.

However, such $25,000 amount may be
reduced in the case of certain married
individuals filing separate returns (see
paragraph (e) of this section); corpo-
rations which are members of an affili-
ated group (see paragraph (f) of this
section) ; trusts and estates (see para-
graph (¢) of §1.48-8); and organiza-
tions to which section. 593 applies, regu-
lated investment companies or real
estate investment trusts subject to taxa-
tion under subchapter M, chapter 1 of
the Code, and cooperative organizations
described in section 1381(a) (see § 1.46-
4). The excess of the credit earned for
the taxable year over the limitation
described in this paragraph for such tax-
able year is an unused credit which may
be carried back or forward to other tax-
able years in accordance with § 1.46-2.

(¢) Liability for tax. For the purpose
of computing the limitation based on
amount of tax, section 46(a) (3) defines
the liability for tax as the income tax
imposed for the taxable year by chapter
1 (including the 2-percent tax on con-
solidated taxable income imposed with
respect to taxable years beginning before
January 1, 1964, and the 6-percent addi-
tional tax imposed by section 1562(b)
with respect to taxable years ending after
December 31, 1963), reduced by the sum
of the credits allowable under—

(1) Section 33 (relating to faxes of
foreign countries and possessions of
United States),

(2) Section 34 (relating to dividends
received by individuals before Janu-
ary 1, 1965),

(3) Section 35 (relating to partially
tax-exempt interest received by indi-
viduals), and

(4) Section 37 (relating to retirement
income).

For purposes of this paragraph, the tax
imposed by section 531 (relating to impo-
sition of accumulated earnings tax) or
by section 541 (relating to imposition of
personal holding company tax) shall not
be considered tax imposed by chapter 1.
Thus, the liability for tax and the credit
allowed by section 38 for the taxable
year are determined before computing
any tax imposed by section 531 or 541.
In addition, any increase in tax resulting
from the application of section 47 (re-
lating to certain dispositions, ete., of
section 38 property) shall not be treated
as tax imposed by chapter 1 for pur-
poses of computing the liability for tax.
See section 47(e).

(d) Ezample. The application of
paragraphs (a), (b), and (¢) of this
section may be illustrated by the fol-
lowing example:

Ezample. X Corporation’s qualified invest-
ment for its faxable year ending December

31, 1963, is $2,050,000. X's credit earned
for the taxable year is $143,500 (7 percent
of $2,050,000). X's Income tax for such
year, computed without regard to credits
against tax or tax imposed by section 531
or 541, is $190,000. Such amount includes
$5,000 resulting from the application of
section 47. X is allowed under section 33
a foreign tax credit of $50,000. X’s liability
for tax is computed as follows:
Liability for taz
Income tax (Including increase in
tax under section 47, but before
credits and section 531 or 541
$190, 000
Less: Increase in tax re-
sulting from applica-
tlon of section 47
Foreign tax credit

Liability for tax 135, 000

X's credit allowed by section 88 for the
taxable year 1is $52,500 ($25,000 plus 25
percent of $110,000). X has an unused
credit for the taxable year of $91,000
($143,500 less $52,500) which it may carry
back or over to other taxable years in accord-
ance with § 1.46-2,

(e) Married individuals. If aseparate
return is filed by a husband or wife, the
limitation based on amount of tax under
paragraph (b) of this seetion shall be
computed by substituting a $12,500
amount for the $25,000 amount in apply-
ing paragraph (b) (1) and (2) of this
section. However, this reduction of the
$25,000 amount to $12,500 applies only
if the taxpayer's spouse is entitled to
a credit under section 38 for the taxable
year of such spouse which ends with,
or within, the taxpayer’s faxable year.
The taxpayer’s spouse is entifled to a
credit under section 38 either because
of investment made in qualified property
for such taxable year of the spouse
(whether directly made by such spouse
or whether apportioned fto such spouse,
for example, from an electing small busi-
ness corporation, as defined in section
1371(b) ), or because of an investment
credit carryback or carryover to such
taxable year. The determination of
whether an individual is married shall
be made under the principles of section
143 and the regulations thereunder.

(f) Apportionment of $25,000 amount
among members of an affiliated group—
(1) In general. Section 46(a)(5) pro-
vides that in the case of an affiliated
group (as defined in subparagraph (5)
of this paragraph), the $25,000 amount
specified in section 46(a) (2) shall be re-
duced for each miember of the group by
apportioning $25,000 among the mem-
pers of the group. Except as otherwise
provided in this paragraph, the $25,000
amount shall be apportioned among
those corporations which are members
of the affiliated group on the last day of
the taxable year of the common parent.
For the taxable year of each such mem-
ber ending with, or within which falls,
the last day of the taxable year of the
common parent, the credit allowed by
section 38 cannot exceed—

(i) So much of its liability for tax
for such taxable year as does not exceed
its share of the $25,000 amount appor-
tioned to it under the rules preseribed
in this paragraph, plus ‘

(ii) 25 percent of so much of its lia-
bility for tax for such taxable year as
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exceeds its share of the $25,000 amount
so apportioned to it.

(2) Manner of apportionment, (1) In
the case of corporations which are mem-
bers of an affiliated group on the last day
of the taxable year of the common par-
ent, the $25,000 amount may be appor-
tioned among such members (for the tax-
able year of each such member ending
with, or within which falls, the last day of
the taxable year of the common parent)
in any manner the common parent may
select, provided that the common parent,
and each such member of the group less
than 100 percent of the stock of which
is owned in the aggregate by other mem-
bers of the group on such last day, con-
sent to the apportionment plan. How-
ever, no portion of the $25,000 amount
shall be apportioned to & taxable year
ending before January 1, 1962, The
consent of each member for which a con-
sent is required to the apportionment
plan shall be in the form of a statement
siened by the member consenting to the
plan. The statement shall set forth the
name, address, and taxpayer account
number of each member of the affiliated
group on such last day (including those
members in which other members own
100 percent of the stock) and of any
other corporation to which any portion
»f such group’s $25,000 amount is appor-
1able under subparagraph (3) of this
paragraph; the identity of the common
ent; the last day of the common
arent’s taxable year; and the amount
apportioned to each corporation. The
1sents may be incorporated in one
tement. The statement (or state-
nts) shall be attached to the timely
d income tax return of the common
parent and shall be irrevocable after the
due date of such return (including ex-
tensions of time). However, if the due
date (including extensions of time) of
the return of a common parent is before
July 15, 1964, the required statement

v statements) shall be considered
timely filed if filed on or before July 15,
1964, with the district director with
om the common parent files its re-
turn. Each member of the affiliated
group on the last day of the taxable year
of the common parent shall keep as a
bart of its records a copy of the consent
of the common parent (or a copy of the
stalement containing all the required
consents) .,

(i) An apportionment plan adopted
v an affiliated group with respect to a
cular taxable year of the common
rent shall be valid only for the taxable
" of each member of the group which
with, or within which falls, the last
of such taxable year of the common
parent. Thus, an affiliated group must
e a separate consent to an apportion-
ment plan with respect to each taxable
vear of the common parent as to which
apportionment plan is desired.

.. ‘UD If the apportionment plan is not

1':':5_' selected, the $25,000 amount
fied in section 46(a)(2) shall be
luced for each member of the affiliated
&Toup, for its taxable year ending with,
Or within which falls, the last day of the
‘ommon parent’s taxable year, to an
r’m}mmt equal to (@) $25,000, divided by
() the number of corporations in such
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group as of the close of such last day. If
the taxable year of the common parent
or any other member of such group ends
before January 1, 1962, any such parent
or member shall not be ‘considered a
member of the group for any such tax-
able year in determining the number of
corporations referred to in (b) of the
preceding sentence.

(iv) If a member of the affiliated
group (including the common parent)
makes its income tax return on the basis
of a 52-53-week taxable year, the prin-
ciples of section 441¢f) (2) (A) (il) and
paragraph (b) (1) of § 1.441-2 apply in
determining the last day of such a tax-
able year.

(3) Short taxable year. (1) If (a) the
return of a corporation is for a short
period ending aiter December 31, 1961,
(b) such corporation is a member of an
affilinted group as of the last day of such
period, and (¢) the last day of the com-~
mon parent's taxable year does not end
with or within such short period, then
the $25,000 amount shall be reduced for
such corporation to an amount ‘equal to
$25,000 divided by the number of corpo-
rations in such group as of the close of
such corporation’s short period. In such
case, the total amount that may be ap-
portioned under subparagraph (2) of
this paragraph (either equally or accord-
ing to a plan) among the members of an
affiliated group which have the same
common parent as the corporation with
the short period shall be $25,000 less the
amount apportioned to such corporation
for its short period ending in the taxable
year of the common parent of the affili-
ated group. If the common parent of
the corporation with the short period is
not affiliated with any other corporation
at the end of such parent's taxable year
within which the short period ends, the
$25,000 amount shall be reduced for the
parent by the amount apportioned to
such corporation for its short period.

(il) In leu of the apportionment pro-
vided for in subdivision (i) of this sub-
paragraph, a corporation (with a short
period) may waive its right to receive
the part of the $25,000 amount appor-
tionable to it by specifically so indicating
on a statement meeting the require-
ments of subdivision (iil) of this sub-
paragraph. In such case, no amount
shall be considered apportioned to such
corporation.

(iif) The corporation with the short
period shall attach a statement to its
timely filed income tax return (including
extensions of time). However, if the
due date of the return (including exten-
sions of time) is before July 15,
1964, the statement may be filed on or
before such date with the district direc-
tor with whom the return has been filed.
The statement shall indicate the name,
address, and taxpayer account number
of each member of the affiliated group
as of the close of the short period; the
identity of the common parent and the
last day of the common parent's taxable
yvear; and the amount apportioned to
itself or, if appropriate, a waiver of the
amount apportionable to it. A copy of
the statement shall be furnished to the
common parent.

(4) Two or more common parents. If
& corporation during its taxable year
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is a member of two or more affiliated
groups as of the last day of the taxable
year of the common parent of each such
group, such corporation shall be consid-
ered to be a member of only the affili-
ated group whose common parent’s tax-
able year ends earliest in such corpo-
ration’s taxable year.

(5) Definition of afiiliated group. For
purposes of this paragraph, an affiliated
group means one described in section
1504(a), except fhat all corporations
shall be treated as includible corpora-
tions, without any exclusion under sec-
tion 1504(b). Thus, a foreign corpora-
tion or a corporation exempt from taxa-
tion under section 501 may be a member
of an affiliated group for purposes of this
paragraph even though under section
1504(h) neither corporation would be an
includible corporation. \

(8) Affiliated group filing a consoli-
dated return. The limitation based on
amount of tax for an affiliated group
all of whose members join in the filing
of a consolidated return shall be so much
of the consolidated liability for tax as
does not, exceed $25,000, plus 25 percent
of the consolidated liability for tax in
excess of $25,000. If, however, there are
other members of the affiliated group
which do not join in the filing of the
consolidated return (such as a corpora-
tion exempt from taxation under sec-
tion 501), and a consent is not timely
filed apportioning the $25,000 amount
among the group filing the consolidated
return and the other members of the
affiliated group, each member of the
affiliated group (including each member
which joins in filing the consolidated
return) shall be treated as a sepa-
rate corporation for purposes of equally
apportioning the $25,000 amount under
subparagraph (2) (iii) of this paragraph.
In such case, the limitation based on
amount of tax for the group filing the
consolidated return shall be computed
by substituting for the $25,000 amount
the total of the amounts apportioned to
each corporation which joins in filing.
the consolidated return. If the group
filing the consolidated return and the
other members of the affiliated group
adopt an apportionment plan, the group
filing the consolidated retwrn shall be
treated as a single member for the pur-
pose of applying subparagraph (2) (i)
of this paragraph. Thus, for example,
only one consent, executed by the com-
mon parent, to the apportionment plan
is required for the group filing the con-
solidated return. If any member of the
afliliated group which joins in the filing
of the consolidated return is an organi-
zation to which section 593 applies or a
cooperative organization deseribed in
section 1381(a), see paragraph (a)(2)
(ii) of § 1.1502-51.

(7). ‘Nonresident foreign corporation.
(i) No part of the $25,000 amount shall
be apportioned under this paragraph to
a foreign corporation not engaged in
trade or business within the United
States (hereinafter referred to in this
subparagraph as a “nonresident foreign
corporation’), nor shall such corpora-
tion be considered as a member for pur-
poses of determining the number of
corporations which divide equally the
$25,000 amount under subparagraph
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(2) (iii) of this paragraph. Further-
more, the consent of such corporation
to an apportionment plan is not required.

(i1) A nonresident foreign corporation
which is a common parent of an affili-
ated group shall be considered to have
a taxable year ending December 31,

(iil) If a nonresident foreign corpora-
tion is a common parent of an affiliated
group, the statement (or statements)
containing the consents of members of
the group, required by subparagraph
(2) (i) of this paragraph, shall be con-
sidered timely filed if filed with the
Director, International Operations Divi-
sion, Internal Revenue Service, Wash-
ington, D.C., 20225, on or before the 75th
day after the end of its taxable year (as
defermined under subdivision (ii) of this
subparagraph) or July 15, 1964, which-
ever is later.

(8) Ezxzamples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). P, a domestic corporation,
files an income tax return for its taxable year
ending January 31, 1962. On such date P
owns all the outstanding stock of S, also a
domestic corporation. S files a separate in-
come tax return on the basis of a fiscal year
ending June 30. The membership of the
afiiliated group is ascertained as of the close
of January 31, 1962, the last day of the tax-
able year of the common parent, P. On
that day the afliliated group consists of P
and S. P consents to an apportionment
plan in which the $25,000 amount is appor-
tioned entirely to S8 for its taxable year
ending June 30, 1962 (S’s taxable year within
which the last day of the taxable year of
the common parent, January 31, 1962, falls).
Such consent is timely filed. For purposes
of compufting the credit under section 38,
8's limitation based on amount of tax for
its taxable year ending June 30, 1962, is so
much of 8’s Hability for tax as does not
exceed $25,000, plus 25 percent of S's lia-
bility for tax in excess of $25,000. P’s lim-
itation for its taxable year ending January
31, 1962, is equal to 25 percent of P’s liability
for tax. On the other hand, if an apportion~
ment plan is not timely filed, P's limitation
would be so much of P's liability for tax as
does not exceed $12,600 plus 25 percent of
P's labllity for tax in excess of $12,500, and
8's limitation would be computed similarly.

Erample (2), Assume the same facts as
in example (1), except that P's taxable year
ends December 31, 1961, on which date it
owns all the outstanding stock of 8. No por-
tion of the $25,000 amount is apportioned
to P since its taxable year ends before Janu-
ary 1, 1962. Accordingly, S is apportioned
the entire $25,000 smount for its taxable
year ending June 30, 1962.

Ezample (3). F, a domestic corporation
exempt from taxation under section 501,
files a return for its taxable year ending
December 31, 1963, on which date it owns
all the stock of P, a domestic corporation.
P files a consolldated refurn as a common
parent for its fiscal year ending June 30, 1964,
with its two wholly owned domestic sub-
sidiaries, S and A. The membership of the
affiliated group is ascertained as of the close
of December 31, 1963, the last day of the
taxable year of the common parent, F, and
accordingly consists of F, P, 8, and A. No
consent to an apportionment plan is filed.
Therefore, each member is apportioned
$86,250 of the $25,000 amount ($25,000 divided
by the four members). The limitation based
on amount of tax for the affiliated group
filing a consolidated return (P, S, and A) for
the year ending June 80, 1964 (the consoli-
dated taxable year within which December
31, 1963, falls), is computed by using $18,750
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instead of the $25,000 amount. The $18,750
is arrived at by adding together the $6,250
amounts apportioned to P, 8, and A. If the
consolidated liability for tax of P, 8, and A
is $27,760 for the taxable year ending June
80, 1964, then the oredit allowed by section
38 for such group for such taxable year can-
not exceed $21,000 (818,750 plus 25 percent
of $9,000) .

Ezample (4). Assume the same facts as
in example (3), except that a consent by F
is filed with the timely filed return of F
apportioning the entire $25,000 amount to
the group filing a consolidated tax return
(P, S, and A). The credit allowed by sec-
tion 88 for such group for its taxable year
ending June 30, 1964, cannot exceed $25,687.50
($25,000 plus 25 percent of $2,750).

Ezample (5). P, a domestic corporation
filing income tax returns on a calendar-year
basis, owns all the stock of S, T, and U, all
domestic corporations. 8, T, and U file sepa-
rate returns on a calendar-year basis. On
June 30, 1968, S is liquidated, and there-
fore has a short taxable year beginning Jan-
uary 1, 1963, and ending June 30, 1963. S
does not waive its right to its equal portion
of the $25,000 amount, For such short tax-
able year, the $25,000 amount shall be re-
duced for S to $6,250 (825,000 divided by 4,
the number of corporations in the affiliated
group &t the close of 8's short taxable year).
The total amouht apportionable to the mem-
bers of the affiliated group of which P Is the
common parent for their taxable years end-
ing December 31, 1963, is $18,750 ($25,000
minus the $6,2560 apportioned to 8 for its
short taxable year ending June 30, 1963).
The $18,760 amount may be apportioned ac-
cording to an apportionment plan or, if a
plan is not timely filed, will be apportioned
equally among P, T, and U.

§ 1.46-2 Carryback and ca;'ryover of

unused credit,

(a) Allowance of wunused credit as
carryback or carryover. (1) Section 46
(b) (1) provides for a 3-year carryback
and a 5-year carryover of any unused
credit. An unused credit is the excess of
the credit earned for the taxable year (as
defined in paragraph (a) of § 1.46-1)
over the limitation based on amount of
tax for such taxable year (as determined
under paragraph (b) of § 1.46~1). Sub-
ject to the limitation contained in para-
graph (b) of this section, an unused
credit shall be added to the amount al-
lowable as a credit under section 38 for
the years to which the unused credit can
be carried. The year with respect to
which an unused credit arises shall be re-
ferred to in this section as the “unused
credit year”.

(2) An unused credit shall be an in-
vestment credit carryback to each of the
3 taxable years preceding the unused
credit year and an investment credit
carryover to each of the 5 taxable years
succeeding the unused credit year, ex-
cept that an unused credit shall be a
carryback only to taxable years ending
after December 31, 1961. An unused
credit must be carried first to the earliest
of the 8 taxable years to which it may be
carried, and then to each of the other
7 taxable years (in order of time) to the
extent that the unused credit may not
be added (because of the limitation con-
tained in paragraph (b) of this section)
to the amount allowable as a credit
under section 38 for a prior taxable year,

(b) Limitation on allowance of unused
credit. The amount of the unused credit
from any particular unused credit year
which may be added to the amount

allowable as a credit under section 38 for
any of the 3 preceding or 5 succeeding
taxable years to which such credit may
be carried shall not exceed the amount
by which the limitation based on amount
of tax for such preceding or succeeding
taxable year exceeds the sum of (1) the
credit earned for such preceding or suc-
ceeding year, and (2) other unused
credits carried to such preceding or suc-
ceeding year which are attributable to
unused credit years prior to the par-
ticular unused credit year. Thus, in
determining the amount, if any, of an
unused credit from a particular unused

. credit year which shall be added to the

amount allowable as a credit for any
preceding or succeeding taxable year,
the credit earned for such preceding or
succeeding taxable year, plus any unused
credits originating in taxable years prior
to the particular unused credit year,
shall first be applied against the limita-
tion based on amount of tax for such
preceding or succeeding taxable year.
To the extent the limitation based on
amount of tax for the preceding or suc-
ceeding year exceeds the sum of the
credit earned for such year and other
unused credits attributable to years prior
to the particular unused credit year, the
unused credit from the particular unused
credit year shall be added to the amount
allowable as a credit under section 38 for
such preceding or succeeding year. To
the extent that an unused ecredit can-
not be added for a particular preceding
or succeeding taxable year because of the
limitation contained in this paragraph,
such unused credit shall be available as
8 carryback or carryover to the next suc-
ceeding taxable year to which it may be
carried.

(¢) Effect of net operating loss carry-
back. If the effect of a net operating loss
carryback is to create an unused credit
(as defined in paragraph (a) (1) of this
section), such unused credit shall not
be treated as an investment credit carry-
back. However, the full amount of the
unused credit so arising shall be avail-
able for use as an investment credit
carryover for the 5 taxable years follow-
ing the unused credit year. Thus, assume
a taxpayer’s credit earned for its taxable
year 1965 is $25,000, and such credit is
allowable in full under section 38 for
such year. In a subsequent taxable year,
such taxpayer has a net operating loss
which he carries back to 1965 and which
results in eliminating the taxpayer’s tax-
able income and liability for tax for 1965.
In such case, the $25,000 credit earned
(no longer allowable for the year 1965)
becomes an unused credit which, al-
though it shall not be treated as an
investment credit carryback, shall be
carried forward to 1966 and to each of
the subsequent years to which it may be
carried.

(d) Taxable years beginning before
January 1, 1962, and ending after De-
cember 31, 1961. Section 46(b) (4) pro-
vides a transition rule relating to the
amount of an investment credit carny-
back which may be added to the amount
allowable as a credit under section 38
for a taxable year beginning before Jan-
uary 1, 1962, and ending after December
31, 1961. For purposes of determining
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the amount of unused credits which may
ve carried back to such a taxable year
and added to the amount allowable as a
credit for such year, the limitation based
on amount of tax for such year (deter-
mined without regard to this paragraph)
<hall be reduced to an amount which
pears the 'same ratio to such limitation
as the number of days in such taxable
vear after December 31, 1961, bears to
the total number of days in such year.

(e) Corporate acquisitions. For the
carryover of unused credits in the case
of certain corporate acquisitions, see
section 381(¢e) (23) .

(f) Periods of less than 12 months. A
fractional part of a year which is con-
sidered as & taxable year under sections
441(b) and 7701(a) (23) shall be treated
as a preceding or a succeeding taxable
yvear for the purpose of determining
under section 46(b) the taxable years to
which an unused credit may be carried.

(z) Exzamples. The provisions of par-
acraphs (a) through () of this section
may be illustrated by the following ex-
amples:

Erample (1). Corporation X files its in-
come tax return on the basis of the calendar

X's credit earned .and its Iimitation
ased on amount of tax for each of its taxable
years 1062 through 1968 are as follows:

Limitation
Credit based on
earned amount
of tax
$175,000 $200, 000
250, 000 160, 000
200, 000 210,000
210,000 230, 000
220, 000 260, 000
260, 000 220, 000
270, 000 280,000
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is $55,000. These amounts are computed
as follows:

ver to 1064 $05, 000
1964 limitation based on tax....... $210, 000
X t earned for
USSR RIS $200, 000
Unused .credits attribut-
uble ‘to years preceding o
200, 000
Limit on amount of 1963 unused credit which
may be added as a credit for 1964 . .-~ 10, 000
Balance of 1963 unused credit to be
earriod 01960 - - n oo eee e ieneane 55,000

(¢) 1965. ‘The portion of the balance of
the unused credlt for 1963 ($55,000) allow-
able as a credit for 1965 is $20,000, This
amount shall be added to the amount allow-
able as a credit for 1965. The balance of
the unused credit for 1963 to be carried
to 1966 is $35,000. These amounts are com-
puted as follows:

GOV £0 TS - st i s e S $55, 000
1065 limitation based on tax._.___. $230, 000
Less: Credit earned for
[ R A e S $210, 000
Unused credits attribut-
able to years preceding
RO o L 0
210, 000
Limit on amount of 1063 unused credit which
may be added as a credit for 1965. ... e E
Balance of 1063 unused credit to be
carried 10 1960, o oo eaaaeeeen 35,000

(@) 1966. The entire balance of the un-
used credit for 1963 ($35.,000) is allowable
as a credit for 1966, since the limitation
based on amount of tax for 1966 exceeds
the sum of the credit earned for 1986 and
unused credits attributable to years prior to
1063 by an amount in excess of $35,000.
Since the balance of the unused credit for
1963 has been fully allowed, mo portion
thereof remains to be carried to 1067 or
1968. This is {llustrated as follows:

(1) Corporation X's-credit earned for 1962,
$175,000, 1s allowable 1n full as a credit
under section 38 for 1962 since such amount
is less than the limitation based on amount
of tax for such year, $200,000. Since the
limitation based on amount of tax for 1963
ls £160,000, only $160,000 of the $250,000
credit earned for such year is sallowsable
ersection 88 as a credit for 1968. The
sed credit for 1963 of $90,000/($250,000 less
£160,000) is an investment credit carryback

72 and an investment ‘credit carryover
4 and subsequent years. The portions
$90,000 unused credit which shall be
to the amount allowable as a credit
section 38 for 1962 and for 1964 and
sequent years are-computed as follows:
(z) 1962, The portion of the unused
Credit for 1963 ($90,000) ‘which is allowable
88 @ credlt for 1962 is $25,000. This amount
shall be added to the amount allowable as
dcredit for 1862. The balance of the unused
tredit for 1963 to be carried to 1964 is
These amounts are computed as

It 17%000
At on gmonunt of 1003 unused credit which
may be added asa credit for 1962

10 1964, 85, 000

”(’:\ 1964. The of the balance of
¢ Unused credit for 1963 ($65,000) allow-
able as a credit for 1964 is $10,000. This
-‘-:oum shall be added to the amount allow-
UDle aa a credit for 1964. ‘The'balance of the
Uniused credit for 1963 to be carried to 1965
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25,000

Carryover to 1966, o $35, 000
16066 1imitation based on
Tess: Credit earned for
T IR , 000
u d credits attribut-
able to years preceding
o CASCRIUSC 0
220,000
Limit on amount of 1963 unused credit which
many beadded as a credit for 1966 ... 40, 000
Balance of 1063 unused credit to be carried
1o 1907 0

(ii) Since the limitation based on amount
of tax for 1967 is $220,000, only #$220,000
of the $260,000 credit earned for such year
is allowable as a credit for 1067. The un-~
used credit for 1967 of $40,000 ($260,000
less $220,000) is an investment credit carry-
back to 1964, 1965, and 1966 and an in-
vestment credit carryover to 1968 and sub-
sequent years. The portions of the $40,000
unused credit which shall be added to the
amount allowable as a credit for such years
are computed as follows:

(a) 1864. The portion of the unused credit
for 18687 (840,000) allowable as a credit for
1964 1s zero. The balance of the unused
credit for 1967 to be carried to 1965 is
$40,000. These amounts are computed as
follows:

Unused credits attribut-
able to years preceding
1067 (unumsed eredit
from 1963) <e e evceneare 10, 000

210, 000
Limit-on smount 1667 unused credit which
may be added as a credit Tor 1064

Bdanoeogulgmnnnmdmdnwbo car-

40,000

(b) 1965. The portlon of the unused
credit for 1967 (%$40,000) allowable as a
credit for 1965 is wero. 'The balance of the
unused credit for 1967 to be carried to 1966
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is $40,000, These amounis are computed as
follows:
Camrryback-to 1065 $40,000
1965 limitation based on tax..... -- $230,000
Lem Credit enrnmed for
................... 10,000
t'nused credits attribut-
able to years preceding
1067 (unused credit
from Y = =
Limit on amount of 1967 unused eredit ik:b
may beadded as a credit for 1065. .- e
Balance af 1967 unused credit to be carrled
to 1966. 40, 000

(¢) 1966. The portion of the unused
credit for 1967 ($40,000) allowable as a
credit for 1966 is $5,000. This amount shall
be added to the amount allowable-as a credit
for 1966. The balance of the unused credit
for 1867 to be carried to 1968 is $35,000.
These amounts are computed as follows:

Cartyback, 103906, . e rmmn e s pomn e $40, 000
1666 limitation based on tax. ... $260, 000
Less: Credit earned for 1960 $220, 000
Unused credits attribut-
able ln years gmemilng
1067  (unuse credit
from 1963) -« e cee eee e , 000
255,000
Limit on amount of 1967 unused credit which
may be added ps a credit for 1966 . ... 5,000
Balance of 1967 unused credit to be car-
v sl SRS RS RESHIE 555 35,000

(@) 1968. The portion of the balance of
the unused credit for 1967 (#35,000) allow-
able ‘as a credit for 1968 is $10,000. This
amount shall be added to the amount
allowable as a credit for 1968. The balance
of the unused credit for 1967 to be carried
to 1969 and subsequeni years 18 $25,000.
These amounts are computed as follows:

(200 o ooy RO LS I R £35, 000
1008 limitation based ontax........ $250,000
Les Crcdit earned for o6
Unused credits sttribut-
able to years preceding
AR LU AR 0
000
Limit on amount of 1967 unused credit which
may besdded asa’eredit for W68 ..o 10, 000
Balancc of 1967 unused credit to be carried
o rar A LA L st TS e o 25,000

Ezample (2). Corporation Y files its In-
come tax return on the basis of a fiscal year
ending June 30. For its taxable year begin~
ning July 1, 1861, and ending June 30, 1962,
Y’s credit earned is $65,000, and its Hmita-
tion based on amount of tax is £200,000.
The full credit earned ($65,000) is allowable
for ¥’s taxable year ending June 30, 1962, as
a credit against ‘tax since such amount is
less than the Hmitatlon ($200,000). For
purposes of determining the amount of an
investment credit carryback from any sub-
sequent taxable year which may be added
to the amount allowable as a credit for the
taxable year ending June 30, 1862, the limi-
tation based on amount of tax for such year
shall be reduced from $200,000 to $99,178

lzoo'mx;—:% Therefore, the total in-
vestment credit carrybacks to the taxable

year ending June 30, 1962, may not exceed
$34,178 ($99,178 less $65,000).

(h) Electing small business corpora-
tion. An unused credit of a corporation
which arises in an unused credit year for
which the corporation is not an electing
small business corporation (as defined in
section 1371(b)) and which is a carry-
back or carryover to a taxable year for
which the corporation is an electing
small business corporation shall not be
added to the amount allowable as a credit
under section 38 to the shareholders of
such eorporation for any taxable year.
However, a taxable year for which the
corporation is an electing small business
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corporation shall be counted as a taxable
year for purposes of determining the tax-
able years to which such unused credit
may be carried.

§ 1.46-3 Qualified investment.

(a) In general. (1) With respect to
any taxable year, the qualified invest-
ment of the taxpayer is the aggregate
(expressed in dollars) of (i) the appli-
cable percentage of the basis of each new
section 38 property placed in service by
the taxpayer during such taxable year,
plus (ii) the applicable percentage of
the cost of each used section 38 property
placed in service by the taxpayer during
such taxable year. With respect to any
section 38 property, qualified investment
means the applicable percentage of the
basis (or cost) of such property. Section
38 property placed in service by the tax-
payer during the taxable year includes
the taxpayer’s share of the basis (or
cost) of section 38 property placed in
service by a partnership in the taxable
year of such partnership ending with or
within the taxpayer’'s taxable year. In
the case of a shareholder of an electing
small business corporation (gs defined in
section 1371(b)), or a beneficiary of an
estate or trust, see §§ 1.48-5 and 1.48-6,
respectively, for apportionment of the
basis (or cost) of section 38 property
placed in service by such corporation,
estate, or trust. For the definitions of
new section 38 property and used section
38 property, see §§1.48-2 and 1.48-3,
respectively.

(2) The basis (or cost) of section 38
property placed in service during a tax-
able year shall not be taken into account
in determining qualified investment for
such year if such property is disposed
of or otherwise ceases to be section 38
property during such year, except where
section 47(b) or 46(c) (4) applies. Thus,
if individual A places in service during a
taxable year section 38 property and
later in the same year sells such prop-
erty, the basis (or cost) of such prop-
erty shall not be taken into account in
determining A’s qualified investment.
On the other hand, if A places in service
section 38 property during a taxable year
and dies laterin the same year, the basis
(or cost) of such property would be
taken into account in computing quali-
fied investment. Similarly, if section 38
property is destroyed by fire in the same
year in which it is placed in service and
section 46(c) (4) applies to reduce the
basis (or cost) of replacement property,
the basis (or cost) of the destroyed
property would be taken into account in
computing qualified investment.

(3) Qualified investment is reduced
in the case of property which is “public
utility property” (see paragraph (h) of
this section), and in the case of property
of organizations to which section 593
applies, regulated investment companies
or real estate investment trusts subject
to taxation under subchapter M, chapter
1 of the Code, and cooperative organiza-
tions described in section 1381(a) (see
§ 1.46-4),

(b) Applicable percentage. The appli-
cable percentage to be applied to the
basis (or cost) of property is 33%; per-
cent if the estimated useful life of the
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property is 4 years or more but less than
6 years; 6625 percent if the estimated
useful life is 6 years or more but less
than 8 years; or 100 percent if the esti-
mated useful life is 8 years or more.
The provisions of this paragraph may be
illustrated by the following example:

Ezxample. Corporation Y acquires and
places in service during 1963 the following
new and used section 38 properties:

Property Estimated useful
life

Basis (or
cost)

A (new).
B (ncwz.
C (now).
D (used)

Corporation ¥'s gqualified Investment for
1963 is $220,000 determined in the following
manner:

Property Applicable

percentage

Qualifled

Basis (or
cost) investment

$20, 000
90, 000
100, 000
10, 000
220, 000

(¢) Basis or cost. (1) The basis of
any new section 38 property shall be de-
termined in accordance with the general
rules for determining the basis of prop-
erty. Thus, the basis of property would
generally be its cost (see section 1012),
unreduced by the adjustment to basis
provided by section 48(g) (1) with respect
to property placed in service before Jan-
uary 1, 1964, and any other adjustment
to basis, such as that for depreeiation,
and would include all items properly in-
cluded by the taxpayer in the depreciable
basis of the property, such as installation
and freight costs. However, for pur-
poses of determining qualified invest-
ment, the basis of new section 38
property constructed, reconstructed, or
erected by the taxpayer shall not include
any depreciation sustained with réspect
to any other property used in the con-
struction, reconstruction, or erection of
such new section 38 property. (See
paragraph (b)(4),of § 1.48-1.)

|

If new section 38 property is acquired in
exchange for cash and other property in
a transaction described in section 1031
in which no gain or loss is recognized,
the basis of the newly acquired property
for purposes of determining qualified in-
vestment would be equal to the adjusted
basis of the other property plus the cash
paid. Sece § 1.48-4 for the basis of prop~
erty to a lessee where the lessor has
elected to treat such lessee as a pur-
chaser.

(2) The cost of any used section 38
property shall be determined in accord-
ance with paragraph (b) of § 1.48-3.
However, the aggregate cost of used sec-
tion 38 property which may be taken into
account in any taxable year in comput-
ing qualified investment cannot exceed
$50,000 (see paragraph (¢) of §1.48-3).

(3) For reduction in the basis (or
cost) of certain property which replaces
other property which was destroyed or
damaged by fire, storm, shipwreck, or

other casualty, or which was stolen, see
section 46(c) (4).

(d) Placed in service. (1) For pur-
poses of the credit allowed by section
38, property shall be considered placed
in service in the earlier of the following
taxable years:

(i) The taxable year in which, under
the taxpayer’s depreciation practice, the
period for depreciation with respect to
such property begins; or

(ii) The taxable year in which the
property is placed in a condition or state
of readiness and availability for a
specifically assigned function, whether
in a trade or business, in the production
of income, in a tax-exempt activity, or
in a personal activity.

Thus, if property meets the conditions
of subdivision (ii) of this subparagraph
in a taxable year, it shall be considered
placed in service in such year notwith-
standing that the period for deprecia-
tion with respect to such property begins
in a succeeding taxable year because, for
example, under the taxpayer's deprecia-
tion practice such property is accounted
for in a multiple asset acoount and de-
preciation is computed under an “aver-
aging convention” (see § 1.167 (a)-10),
or depreciation with respect to such
property is computed under the com-
pleted contract method, the unit of pro-
duction method, or the retirement
method.

(2) In the case of property acquired
by a taxpayer for use in his trade or
business (or in the preduction of in-
come), the following are examples of
cases where property shall be eonsidered
in a condition or state of readiness and
availability for a specifically assigned
function:

(i) Parts are acquired and set aside
during the taxable year for use as re-
placements for a particular machine (or
machines) in order to avoid operational
time loss. j

(il) Operational farm equipment is
acquired during the taxable year and it
is not practicable to use such equipment
for its specifically assigned function in
the taxpayer’s business of farming until
the following year.

(iii) Equipment is acquired for a spe-
cifically assigned function and is opera-
tional but is undergoing testing to
eliminate any defects. However, fruit-
bearing trees and vines shall not be con-
sidered in a condition or state of readi-
ness and availability for a specifically
assigned function until they have
reached an income-producing stage.
Moreover, materials and parts acquired
to be used in the construction of an item
of equipment shall not be considered in
a condition or state of readiness and
availability for a specifically assigned
function.

(3) Notwithstanding subparagraph(l)
of this paragraph, property with respect
to which an election is made under
§ 1.48-4 to treat the lessee as having
purchased such property shall be consid-
ered placed in service by the lessor in
the taxable year in which possession is
transferred to such lessee.

(4) (i) The credit allowed by section 38
with respect to any property shall be
allowed only for the first taxable year
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in which such property is placed in serv-
ice by the taxpayer. The determination
of whether property is section 38 prop-
erty in the hands of the taxpayer shall be
made with respect to such first taxable
vear. Thus, if & taxpayer places prop-
erty in service in a taxable year and such
property does not gualify as section 38
property (or only a portion of such prop-~
erty qualifies as section 38 property) in
such year, no credit (or a credit only as
to the portion which qualifies in such
vear) shall be allowed to the taxpayer
with respeet to such property notwith-
standing that such property (or a greater
portion of such property) qualifies as
section 38 property in a subsequent tax-
able year. For example, if a taxpayer
places property in service in 1963 and
uses the property entirely for personal
purposes in such year, but in 1964 begins
using the property in a trade or business,
no credit is allowable to the taxpayer
under section 38 with respect to such
property. See § 1.48-1 for the definition
of section 38 property.

(i) Notwithstanding subdivision (1)
of this subparagraph, if, for the first
taxable year in which property is placed
in service by the taxpayer, the property
qualifies as section 38 property but the
basis of the property does not reflect its
full cost for the reason that the total
amount to be paid or incurred by the
taxpayer for the property is indetermi-
nate, a credit shall be allowed to the tax-
payer for such first taxable year with
respect to so much of the cost as is re-
flected in the basis of the property as of
the close of such year, and an additional
credit shall be allowed to the taxpayer
for any subsequent taxable year with re-
spect to the additional cost paid or.in-
curred during such year and reflected
in the basis of the property as of the
close of such year. The estimated use-
ful life used in computing each addi-
tional credit with respect to the property
shall be the same as the estimated useful
life used in computing the eredit for the
first taxable year in which the property
was placed in service by the taxpayer.
Assume, for example, that in 1964 X
Corporation, a utility company which
makes its return on the basis of a cal-
endar year, enters into an agreement
with ¥ Corporation, a builder, to con-
struct certain utility facilities for a
housing development built by Y. As-
sume further that part of the funds for
the construction of the utility facilities is
advanced by ¥ under a contract provid-
ing that X will repay the advances over
& 10-year period in accordance with an
agreed formula, after which no further
amounts will be repayable by X even
though the full amount advanced by ¥
f2as not been repaid. Assuming that the
u}:nty facilities are placed in service in
1964 and qualify as section 38 property,
X is allowed a credit for 1964 with re-
Sbect to its basis in the utility facilities
at the close of 1964. For each succeed-
ing taxable year X is allowed an addi-
. tonal credit with respect to the increase
In the basis of the utility facilities re-
Sulting from the repayments to ¥ during
such year,

@) Estimated useful life—(1) In gen-
eral, With respect to assets placed in

FEDERAL REGISTER

service by the taxpayer during any tax-
able year, for the purpose of computing
qualified investment the estimated use-
ful lives assigned to all assets which fall
within a particular guideline class
(within the meaning of Revenue Pro-
cedure 62-21) may be determined, at
the taxpayer’s option, under either sub-
paragraph (2) or (3) of this paragraph.
Thus, the taxpayer may assign esti-
mated useful lives to all the assets fall-
ing in one guideline class in accordance
with subparagraph (2) of this para-
graph, and may assign estimated useful
lives to all the assets falling within an-
other guideline class in accordance with
subparagraph (3) of this paragraph.

* See subparagraphs (4) and (5) of this

paragraph for determination of esti-
mated useful lives of assets not subject
to subparagraph (2) or (3) of this
paragraph.

(2) Class life system. The taxpayer
may assign to each asset falling within
a guideline class, which is placed in
service during the taxable year, the class
life of the taxpayer for the guideline
class for such year as determined under
section 4, Part II of Revenue Procedure
62-21. The preceding sentence may be
applied to the assets falling within a
guideline class irrespective of whether
the taxpayer uses single asset accounts
or multiple asset accounts in computing
depreciation with respect to such assets
and irrespective of whether the taxpayer
chooses to have his depreciation allow-
ance with respect to such assets exam-
ined under the rules provided in Reve-
nue Procedure 62-21.

(3) Individual useful life system. (1)
The taxpayer may assign an individual
estimated useful life to each asset fall-
ing within a guideline class which is
placed in service during the taxable
year. With respect to the assets fall-
ing within the guideline class which are
placed in single asset accounts for pur-
poses of computing depreciation, the
estimated useful life used for each asset
for that purpose shall be used in deter-
mining qualified investment. With re-
spect to the assets falling within the
guideline class which are placed in multi-
ple asset accounts (including a guide-
line class account described in Revenue
Procedure 62-21) for which a group,
classified, or composite rate is used in
computing depreciation (or in single
asset accounts for which an average life
rate is used), the determination of esti-
mated useful life for each asset in the
account shall be made individually on
the best estimate obtainable on the basis
of all the facts and circumstances. The
individual estimated useful lives used
for all the assets placed in a multiple
asset account, when viewed ftogether,
must be consistent with the group, clas-
sified, or composite rate used for the
account for purposes of computing de-
preciation.

(ii) In determining the individual
estimated useful lives of assets similar
in kind contained in a multiple asset
account (or in single asset accounts for
which an average life rate is used), the
taxpayer may assign to each of such
assets the average useful life of such
assets used for purposes of computing
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depreciation, or he may assign separate
lives to such assets based on the esti-
mated range of years taken into con-
sideration in establishing the average
useful life. Thus, for example, if
a taxpayer places 9 similar trucks with
an average estimated useful life of 7
years, based on an estimated range of 6
to 8 years (2 trucks with a useful life
of 6 years, 5 trucks with a useful life of
7 years, and 2 trucks with a useful life
of 8 years), in a multiple asset account
for which a group rate is used in comput-
ing depreciation, he may either assign
a useful life of 6 years to 2 of the trucks,
7 years to 5 of the trucks, and 8 years
to 2 of the trucks, or he may assign the
average useful life of the trucks (7 years)
to each of the 9 trucks. Similarly, if a
taxpayer places 100 telephone poles with
an average useful life of 28 years, based
on an estimated range of 3 to 40 years
(2 with a useful life of less than 4 years,
3 with a useful life of 4 to 6 years, 4
with a useful life of 6 to 8 years, and
91 with a useful life of more than 8§
years), in a multiple asset account for
which a group rate is used in computing
depreciation, he may either assign use-
ful lives corresponding to the estimated
range of years of the poles (i.e., a useful
life of less than 4 years to 2 of the poles,
etc.), or he may assign the average
useful life of the poles (28 years) to
each of the poles.

(4) Usejul life of property subject to
amortization. In the case of property
with respect to which amortization in
lieu of depreciation is allowable, the term
over which amortization deductions are
taken shall be considered as the esti-
mated useful life of such property.

(5) Useful life of property subject to
certain methods of depreciation. If a
taxpayer is using a method of deprecia-
tion, such as the unit of production or
retirement method, which does not
measure the useful life of the property
in terms of years, he must estimate such
useful life in years in order to compute
his qualified investment.

(6) Record requirements. The tax-
payer shall maintain sufficient records
to determine whether section 47 (re-
lating to certain dispositions, ete., of sec-
tion 38 property) applies with respect to
any asset.

(f) Partnerships—(1) In general. In
the case of a partnership, each partner
shall take into account separately, for
his taxable year with or within which
the partnership taxable year ends, his
share of the basis of partnership new
section 38 property and his share of the
cost of partnership used section 38 prop-
erty placed in service by the partnership
during such partnership taxable year,
Each partner shall be treated as the
taxpayer with respect to his share of
the basis of partnership new section 38
property and his share of the cost of
partnership used section 38 property.
The estimated useful life to each partner
of such property shall be deemed to be
the estimated useful life of the property
in the hands of the partnership. Part-
nership section 38 property shall not, by
reason of each partner taking his share
of the basis or cost into account, lose its
character as either new section 38 prop-




6070

erty or used section 38 property, as the
case may be.

(2) Determination of partner's share.
(i) Each partner's share of the basis (or
cost) of any section 38 property shall
be determined in accordance with the
ratio in which the partners divide the
general profits of the partnership (that
is, the taxable income of the partnership
as deseribed in section 702(a)(9)).
However, if the ratio in which the part-
ners divide the general profits of the
partnership changes during the taxable
year of the partnership, the ratio effec-
tive for the date on which the property
is placed in service shall apply.

(ii) Notwithstanding subdivision (i)
of this subparagraph, if all related items
of income, gain, loss, and deduction with
respect to any item of partnership sec-
tion 38 property are specially allocated
in the same manner and if such special
allocation is recognized under section 704
(a) and (b) and paragraph (b) of
§1.704-1, then each partner's share of
the basis of such item of new section 38

property or the cost of such item of used’

section 38 property shall be determined
by reference to such special allocation
effective for the date on which the prop-
erty is placed in service.

(3) Ezamples. This paragraph may
be illustrated by the following examples:

Ezample (I). Partnership ABCD acquires
and places in service on January 1, 1962, an
item of new section 38 property, and acquires
and places in service on September 1, 1962,
another item of new section 38 property. The
ABCD partnership and each of its partners
reports income on the basis of the calendar
year. Partners A, B, C, and D share partner-
ship profits equally. Bach partner's share
of the basis of each new partnership section
38 property is 25 percent.

Ezample (2). Assume the same facts as
in example (1) and the following additional
facts: A dles on June 30, 1962,-and B pur-
chases A’s Interest as of such date. Each
partner's share of the profits from January
1 to June 30 is 25 percent. From July 1 to
December 31, B's share of the profits is 50
percent, and C and D’s share of the profits
is 25 percent each. For A's last taxable year
(January 1 to June 30, 1962), A shall take
into account 25 percent of the basis of the
section 38 property placed in service on Jan-
uary 1. B shall take into account 25 percent
of the basis of the section 38 property placed
in service on January 1 and 50 percent of the
basls of the section 38 property placed in
service on September 1, C and D shall each
take Into acount 25 percent of the basis of
each new section 38 property placed In serv-
ice by the partnership in 1962,

Ezample (3). Partnership MR is engaged
in the business of renting soda fountain
equipment and Iicemakers to restaurants,
The partnership makes no elections under
§ 1.48-4 to treat its lessees as having pur-
chased such property. Under the terms of
the partnership agreement, the income, gain
or loss on disposition, depreciation, and
other deductions attributable to the ice-
makers are speclally allocated 70 percent to
partner M and 30 percent to partner R. In
all other respects M and R share profits and
losses equally. If the special allocation
with respect to the icemakers is recognized
under section 704 (a) and (b) and para-
graph (b) of § 1.704-1, the basis (aor cost) of
the icemakers which qualify as partnership
section 38 property shall be taken into
account 70 percent by M and 30 percent by
R. The basis (or cost) of partnership sec-
tion 38 property not subject to the special
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allocation: shalll be taken Into account
equally by M and R.

Example (4). Assume the same facts as
in example (3) and the following additional
facts: During November 1962, the partner-
ship, which reports its income on the basis
of a fiscal year ending May 31, acquires and
places iIn service two items which qualify
as new section 38 property, an icemaker and
a soda fountain. The icemaker has an esti-
mated useful life of 8 years to the partner-
ship and a basis of $1,000. The soda fountain
has an estimated useful life of 8 years to the

partnership and a basis of $600. Partner
M also owns and operates a business as a
sole proprietorship and reports income on
the calendar year basis. During 1963, M
acquires and places In service In his sole
proprietorship a machine which qualifies as
new section 38 property. This machine has
an estimated useful life of 4 years and a
basis of $300. M owns no Interest in any
other partnerships, electing small business
corporations, estates, or trusts. M's total
qualified investment for 1968 is $1,000, com-
puted as follows:

Property Estimated Basis M’s share | Applicable | Qualified

useful 1ife of basis | percentage | investment
Partnership MR

I P e - 8 $1,000 $700 100 $700

Hoda fountain. .. 6 600 300 6634/ 200
Sole proprietorship

O R S e MR A I SRS 4 | ERESIEENE 3344 100

i\ LB SEORE o e bl Pt e o LG LA ALSON Lt b TR e, S, 1, 000

(g) Public utility property. (1) In an activity which is not a public utility

the case of section 38 property which
is. public utility property, the amount
of the qualified investment with respect
to such property shall be 3% of the
amount otherwise determined under
t.h:s section with respect to such prop-~
erty.

(2) The term “public utility property”
means property used predominantly in
the trade or business of the furnishing
or sale of—

(1) Electrical energy, water, or sewage
disposal services,

(il) Gas through a local distribution
system,

(iil) Telephone service, or

(iv) Telegraph serviee by means of
domestic telegraph operations (as de-
fined in section 222(a) (5) of the Com-
munications Act of 1934, as amended; 47
U.B.C., sec. 222(a) (5)),

if the rates for such furnishing or sale,
as the case may be, have been estab-
lished or approved by a State (including
the District of Columbia) or political
subdivision thereof, by an agency or in-
strumentality of the United States, or
by & public service or public utility com-
mission or other similar body of any
State or political subdivision thereof.
The term “established or approved” in-
cludes the filing of a schedule of rates
with any body named in the preceding
sentence which has the power to approve
such rates, even though such body has
taken no action on the filed schedule.
For purposes of this paragraph, any ac-
tivity described in subdivision (i), (i),
(ii1), or (iv) of this subparagraph, which
is regulated in a manner described in
this subparagraph, shall be referred to as
a “public utility activity”. If property
is used by a.taxpayer both in a public
utility activity and in another activity,
the characterization of such property
shall' be based on the predominant use
of such property during the taxable year
in which it is placed in service.

(3) Public utility property includes

property which is leased to others by a
taxpayer where the leasing of such
property is part of the lessor’s public
utility activity. Thus, such leased prop-
erty is public utility property even
though the lessee uses such-property in

activity, and whether or not the lessor
of such/property makes a valid election
under § 1.48-4 to treat the lessee as hav-
ing purchased such property for pur-
poses of the credit allowed by section 38.
Property leased by a lessor, where the
leasing is not part of a public utility ac-
tivity, to a lessee who uses such property
predominantly in a public utility activity
is public utility property for purposes of
computing the lessor’s or lessee’s quali-
fied investment with respect to such
property.

(4) (1) With respect to properties of a
taxpayer engaged in both the production
or transmission of gas and the local dis-
tribution of gas, section 38 property
shall be considered as used predomi-
nantly in the trade or business of the
furnishing or sale of gas through a local
distribution system if expenditures for
such property are chargeable to any of
the following accounts under either the
uniform system of accounts prescribed
for natural gas companies (class A and
class B) by the Federal Power Commis-
sion, effective January 1, 1961, or the
uniform system of accounts for class A
and B gas utilities adopted in 1958 by
the National Association of Railroad and
Utility Commissioners (or would be
chargeable to any of the following ac-
counts if the taxpayer used either of such
systems) :

(a) Accounts 360 through 363, inclu-
sive (Local Storage Plant), or

(b) Accounts 374 through 387, inclu-
sive (Distribution Plant).

(if) If expenditures for section 38
property are chargeable (or would be
chargeable) to any of the following ac-
counts under either of the systems
named in subdivision (i) of this sub-
paragraph, the determination of whether
or not such property is used predomi-
nantly in the trade or business of the
furnishing or sale of gas through a local
distribution system shall be made under
all the facts and circumstances relating
to the actual use of such property in the
year such property is placed in service:

(a) Accounts 304 through 320, inclu-
sive (Manufactured Gas Production
Plant) , or -



Friday, May 8, 1964

(b) Accounts 389 through 399, inclu-
sive (General Plant).

For example, if an office machine is used
55 percent of the time for billing cus-
tomers of the taxpayer's local distribu-
tion system in the year in which it is
placed in service, such office machine
<hall be considered as used predomi-
nantly in the trade or business of the
furnishing or sale of gas through a local
distribution system.

(h) [Reserved]

$1.46-4 Limitations with respect to
certain persons.

(a) Mutual savings institutions. In
the case of an organization to which sec-
tion 593 applies (that is, a mutual sav-
inz bank, a cooperative bank, or a do-
mestic building and loan association)—

(1) 'The qualified investment with re-
spect to each section 38 property shall
be 50 percent of the amount otherwise
determined under § 1.46-3, and

(2) The $25,000 amount specified in
section 46(a) (2) (A) and (B), relating
to limitation based on amount of tax,
shall be reduced by 50 percent of such
amount,

For example, if a domestic building and
loan association places in service on
January 1, 1963, new section 38 property
with a basis of $30,000 and an estimated
useful life of 6 years, its qualified in-
vestment for 1963 with respect to such
property’ computed under §146-3 is
$20,000 (66245 percent of $30,000), How-
ever, under this paragraph such amount
s reduced to $10,000 (50 percent of
$20,000), If an organization to which
section 593 applies is a member of an
affiliated group (as defined in section
46(a) (5)), the $25,000 amount specified
in section 46(a) (2) (A) and (B) shall
be reduced in accordance with the pro-
visions of paragraph (f) of § 1.46-1 be-
fore such amount is further reduced
under this paragraph.

(b) Regulated investment companies
und real estate investment trusts., (1)
In the case of a regulated investment
tompany or a real estate investment
trus subject to taxation under subchap-
ter M, chapter 1 of the Code—

(i) The qualified investment with re-
spect to each section 38 property other-
Wise determined under § 1.46-3, and

b The $25,000 amount specified in
section 46(a) (2) (A) and (B), relating
t Jimitation based on amount of tax,

shall be reduced to such person’s ratable
share of each such amount. If a regu-
lated investment company or a real es-
tatc_ investment frust is a member of an
:g‘llmted group (as defined in section
b a) ‘_5)). the $25,000 amount specified
rc.(;f.‘cuon_ 46(a) (2) (A) and (B) shall be
vis;-l'ced in accordance with the pro-
: slons of paragraph (f) of § 1.46-1 be-
Ore such amount is further reduced
Under this paragmph‘ Y

t'p(z) A person’s ratable share of
ife amount deseribed in subparagraph
i '(1) and the amount described in sub-
sgzagraph (1) ii) of this paragraph

1l be the ratio which—

D) Taxable income for the taxable
Year, beam to
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(ii) Taxable income for the taxable
year plus the amount of the deduction
for dividends paid taken into account
under section 852(b) (2Y(D) in comput-
ing investment company taxable income,
or under section 857(b) (2)(C) in com-
puting real estate investment trust tax-
able income, as the case may be.

For purposes of the preceding sen-
tence, taxable income means, in the
case of a regulated investment company
its investment company taxable in-
come (within the meaning of section
852(b) (2)), and in the case of a real
estate investment trust its real estate
investment trust taxable income (within
the meaning of section 857(b) (2)). For
purposes of this paragraph only, in com-
puting taxable income for a taxable year
beginning before January 1, 1964, a
regulated investment company or a real
estate investment trust may compute
depreciation deductions with respect to
section 38 property placed in service be-
fore January 1, 1964, without regard to
the reduction in basis of such property
required under § 1.48-7.

(3) This paragraph may be illustrated
by the following example:

Ezample. (i) Corporation X, a regulated
investment company subject to taxation
under section 852-of the Code which makes
its return on the basis of the calendar year,
places in service on January 1, 1964, section
38 property with a basjs of $30,000 and an
estimated useful life of 6 years. Corpora-
tion X's investment company taxable income
under section 852(b)(2) is $10,000 after
taking into account a deduction for dividends
paid of $90,000.

(ii) Under this paragraph, corporation
X's qualified Investment for the taxable year
1964 with respect to such property s §2,000,
computed as follows: (a) $20,000.(gualified
investment under § 1.46-3), multiplied by
(b) 810,000 (taxable income), divided by
(¢) $100,000 (taxable income plus the deduc~
tion for dividends paid). For 1964, the
$25,000 amount specified In sectlon 46(a)
(2) (A) and (B) is reduced to $2,500.

(¢) Cooperatives. (1) In the case of
a cooperative organization deseribed in
section 1381¢a) —

(i) The qualified investment with re-
speet to each section 38 property other-
wise determined under § 1.46-3, and

(ii) The $25,000 amount specified in
section 46(a) (2) (A) and (B), relating
to limitation based on amount of tax,

shall be reduced to such cooperative'’s

ratable share of each such amount. If a
coopérative organization described in
section 1381(a) is a member of an affil-
iated group (as defined in section 46(a)
(5)), the $25,000 amount specified in
section 46(a)(2) (A) and (B) shall be
reduced in accordance with the provi-
sions of paragraph (f) of § 1.46-1 before
such amount is further reduced under
this paragraph.

(2) A cooperative’s ratable share of
the amount described in subparagraph
(1) (i) and the amount described in sub-
paragraph (1) (i) of this paragraph
shall be the ratio which—

(i) Taxable income for the taxable
year, bears to

(ii) Taxable income for the taxable
year plus the sum of (@) the amount of
the deductions allowed under section
1382(b), (b) the amount of the deduc-
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tions allowed under section 1382(e), and
(¢) amounts similar to the amounts de-
seribed in (@) and (b) of this subdivision
the tax treatment of which is determined
without regard to subchapter T, chapter
1 of the Code and the regulations there-
under.

Amounts similar to deductions allowed
under section 1382 (b) or (c) are, for
example, in the case of a taxable year of
a cooperative organization beginning be-
fore January 1, 1963, the amount of pa-
tronage dividends which are excluded
or deducted and any nonpatronage dis-
tributions which are deducted under sec-
tion 522(b) (1). In the case of a taxable
vear of a cooperative organization be~
ginning after December 31, 1962, such
amounts are the amount of patronage

" dividends and nonpatronage distribu-

tions which are excluded or deducted
without regard to section 1382 (b) or (¢)
because they are paid with respect to
patronage oecurring before 1963. For
purposes of this paragraph only, in com-
puting taxable income for a taxable year
beginning before January 1, 1964, a co-
operative may compute depreciation de-
ductions with respect to section 38 prop-
erty placed in service before January 1,
1964, without regard to the reduction in
basis of such property required under
§ 1.48-17.

(3) This paragraph may be illustrated
by the following example:

Ezample, (1) Cooperative X, an organiza-
tion described In section 1381(a) which
makes its return on the basis of the calendar
year, places in service on January 1, 1964,
section 38 property with a basis of $30,000

_and an estimated useful life of 6 years. Co-

operative X's taxable income is $10,000 after
taking into account deduetions of $20,000
allowed under section 1382(b), deductions
of $60,000 allowed under section 1382(c),
and deductions of $10,000 allowed under sec-
tion 522(b) (1) (B).

(i) Under this paragraph, cooperative
X's qualified investment for the taxable year
1964 with respect to such property is $2,000,
computed as follows: (a) $20,000 (qualified
investment under §146-3), multipiied by
(b) 810,000 (taxable income), divided by (¢)
$100,000 (taxable income plus the sum of the
deductions allowed under sections 1382(b),
1382(c), and 522(b) (1) (B)). For 1964, the
$25,000 amount specified in section 46(a) (2)
(A) and (B) is reduced to $2,500.

§ 1.47 Suatutory provisions; certain dis-
positions, etc,, of section 38 property.

Sec. 47. Certain dispositions, etc., of sec-
tion 38 properiy—(a) General rule. Under
regulations prescribed by the Secretary or
his delegate—

(1) Early disposition, ete. If during any
taxable year any property Is disposed of, or
otherwise ceases to be section 38 property
with respect to the taxpayer, before the
close of the useful life which was taken into
account in computing the credit under sec-
tion 38, then the tax under this chapter for
such taxable year shall be increased by an
amount equal to the aggregate decrease in
the credits allowed under section 38 for all
prior taxable years which would have re-
sulted solely from substituting, in deter-
mining qualified Investment, for such use-
ful life the period beginning with the time
such property was placed in service by the
taxpayer and ending with the time such
property ceased to be section 38 property.

(2) Property becomes public utility prop-
erty. If during any taxable year any
property taken into account in defermining
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qualified investment becomes public utility
property (within the meaning of section
46(c) (3) (B) ), then the tax under this chap-
ter for such taxable year shall be increased
by an amount equal to the aggregate de-
crease in the credits allowed under section
88 for all prior taxable years which would
have resulted solely from treating the prop-
erty, for purposes of determining qualified
investment, as public utillty property
(after giving due regard to the period be-
fore such change in use). If the application
of this paragraph to any property is followed
by the application of paragraph (1) to
such property, proper adjustment shall be
made In applying paragraph (1).

(3) Carrybacks and carryovers adjusted.
In the case of any cessation described in
paragraph (1) or any change in use de-
scribed In paragraph (2), the carrybacks and
carryovers under section 46(b) shall be ad-
Justed by reason of such cessation (or change
in wuse).

(4) Property destroyed by casualty, ete.
No increase shall be made under paragraph
(1) and no adjustment shall be made under
paragraph (3) in any case in which—

(A) Any property is disposed of, or other-
wise ceases to be section 38 property with
respect to the taxpayer, on account of its
destruction or damage by fire, storm, ship-
wreck, or other casualty, or by reason of its
theft,

(B) Section 38 property is placed in serv-
ice by the taxpayer to replace the property
described in subparagraph (A), and

(C) The reduction in basis or cost of such
section 38 property described in the first
sentence of section 46(c) (4) is equal to or;
greater than the reduction in qualified in-
vestment which (but for this paragraph)
would be made by reason of the substitution
required by paragraph (1) with respect to
the property described in subparagraph (A).

(b) Section not to apply in certain cases.
Bubsection (a) shall not apply to—

(1) A transfer by reason of death, or

(2) A transaction to which section 381(a)
applies.

For purposes of subsection (a), property
shall not be treated as ceasing to be section
38 property with respect to the taxpayer by
reason of a mere change in the form of con-
ducting the trade or business so long as the
property is retained in such trade or business
as section 38 property and the taxpayer re-
tains a substantial interest in such trade or
business,

(c) Special rule. Any Iincrease in tax
under subsection (a) shall not be treated as
tax imposed by this chapter for purposes of
determining the amount of any credit allow-
able under subpart A,

[Sec. 47 as added by sec 2(b), Rev, Act 1962
(76 Stat. 963) ]

§1.47-1 [Reserved]

§ 1.48 Statutory provisions; definitions;
special rules,

Sec. 48. Definitions; special rules—(a)
Section 38 property—(1) In general, Except
as provided in this subsection, the term
“section 38 property' means—

(A) Tangible personal property, or

(B) Other tangible property (not includ-
ing & bullding and its structural compo-
nents) but only if such property—

(1) Is used as an integral part of manu-
facturing, production, or extraction or of
furnishing transportation, communications,
electrical energy, gas, water, or sewage dis-
posal services, or

(11) Constitutes a research or storage facil-
ity used in connection with any of the activ~
ities referred to in clause (i), or

(C) Elevators and escalators, but only if—

(i) The construction, reconstruction, or
erection of the elevator or escalator is com-
pleted by the taxpayer after June 30, 1963, or
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(ii) The elevator or escalator is acquired
after June 30, 1963, and the original use of
such elevator or escalator commences with
the taxpayer and commences after such date.
Such term includes only property with
respect to which depreclation (or amortiza-
tion in lieu of depreciation) is allowable and
having a useful life (determined as of the
time such property is placed in service) of 4
years or more,

(2) Property wused outside the United
States—(A) In general, Except as provided
in subparagraph (B), the term “section 388
property” does not include property which
is used predominantly outside the United
States.

(B) Ezceptions. Subparagraph (A) shall
not apply to—

(i) Any alrcraft which is registered by
the Administrator of the Federal Aviation
Agency and which is operated to and from
the United States;

(ii) Rolling stock, of a domestic railroad
corporation subject to part I of the Inter-
state Commerce Act, which 1s used within
and without the United States;

(iii) Any vessel documented- under the
laws of the United States which is operated
in the foreign or domestic commerce of the
United States;

(iv) Any motor vehicle of a United States
person (as defined In section 7701(a) (30))
which is operated to and from the United
States;

(v) Any container of a United States per-
son which is used in the transportation of
property to and from the United States; and

(vi) Any property (other than a yessel or
an aircraft) of a United States person which
i1s used for the purpose of exploring for,
developing, removing, or transporting
resources from the outer Continental Shelf
(within the meaning of section 2 of the
Outer Continental Shelf Lands Act, as
amended and supplemented; 43 U.S.C., sec.
1331).

(3) Property wused for lodging. Property
which is used predominantly to furnish lodg-
ing or in connection with the furnishing of
lodging shall not be treated as section 38
property. The preceding sentence shall not
apply to—

(A) Nonlodging commercial facilities
which are available to persons not using the
lodging -facilities on the same basis as they
are avallable to persons using the lodging
facllities, and y

(B) Property used by a hotel or motel in
connection with the trade or business of
furnishing lodging where the predominant
portion of the accommodations is used by
transients.

(4) Property used by certain taz-ezempt
organizations. Property used by an organi-
zation (other than a cooperative described
in section 521) which is exempt from the tax
imposed by this chapter shall be treated as
section 38 property only if such property
is used predominantly in an unrelated trade
or business the income of which is subject
to tax under section 511.

(5) Property used by governmental units.
Property used by the United States, any
State or political subdivision thereof, any
international organization, or any agency or
instrumentality of any of the foregoing shall
not be treated as section 38 property.

(6) Livestock. Iivestock shall not be
treated as section 38 property.

(b) New section 38 property. For pur-
poses of this subpart, the term “new section
38 property” means section 38 property—

(1) The construction, reconstruction, or
erection of which is completed by the tax-
payer after December 81, 1961, or

(2) Acquired after December 31, 1961, if
the original use of such property commences
with the taxpayer and commences after such
date,

In applying section 46(c) (1) (A) in the case
of property described in paragraph (1), there

shall be taken into account only that portion
of the basis which is properly attributable
to construction, reconstruction, or erection
after December 31, 1961.

(¢) Used section 38 property—(1) In ge;
eral. For purposes of this subpart, the t
*‘used section 38 property” means section 38
property acquired by purchase after Decem-
ber 81, 1961, which is not new section 33
property. Property shall not be treated as
“used section 38 property™ if, after its acqui-
sition by the taxpayer, it is used by a person
who used such property before such acquis!
tlon (or by a person who bears a relationship
described in section 179(d) (2) (A) or (B) to
a person who used such property before such
acquisition).

(2) Dollar Umitation—(A) In general
The cost of used section 38 property taken
into account under section 46(c) (1) (B) for
any taxable year shall not exceed $50,000
If such cost exceeds $50,000, the taxpayer
shall select (at such time and in such manner
a8 the Secretary or his delegate shall by
regulations prescribe) the items to be taken
into account, but only to the extent of an
agegregate cost of $50,000. Such a selection,
once made, may be changed only in the
manner, and to the extent, provided by such
regulations.

(B) Married individuals. In the case of
a husband or wife who files a separate retw
the limitation under subparagraph (A) s
be $25,000 in lieu of $50,000. This sut
paragraph shall not apply If the spouse ¢
the taxpayer has no used section 38 prop
which may be taken into account as quali
investment for the taxable year of such
spouse which ends within or with the tax-
payer’s taxable year.

(C) Affiliated groups. In the case of an
affiliated group, the 850,000 amount specified
under subparagraph (A) shall be reduce
for each member of the group by apport!
ing 850,000 among the members of suc
group in accordance with their respective
amounts of used section 38 property which
may be taken into account.

(D) Partnerships. In the case of a pari-
nership, the limlitation contained in sub-
paragraph (A) shall apply with respect 0
the partnership and with respect to each
partner.

(8) Definitions.
section—

(A) Purchase. The term "“purchase”
the meaning assigned to such term by section
179(d) (2).

(B) Cost. The cost of used section 38
property does not include so much of the
basis of such property as is determined
reference to the adjusted basis of o
property held at any time by the person
acquiring such property. If property is dis-
posed of (other than by reason of its de-
struction or damage by fire, storm, shipwreck,
or other casualty, or its theft) and used
section 38 property similar or related in
service or use is acquired as a replacement
therefor in a transaction to which the pre-
ceding sentence does not apply, the cost o
the used section 38 property acquired shall
be its basis reduced by the adjusted basis of
the property replaced. The cost of used sec-
tion 388 property shall not be reduced W
respect to the adjusted basis of any property
disposed of if, by reason of section 47, such
disposition Involved an increase of tax or @
reduction of the unused credit carrybacks
or carryovers described in section 46(b).

(C) Afiiliated group. The term “afliliated
group' has the meaning assigned to such
term by section 1504(a), except that— .

(1) The phrase “more than 50 percen!
shall be substituted for the phrase “at least
80 percent” each place it appears In section
1504(a), and <

(ii) All corporations shall be treated a5
includible corporations (without any exclu-
sion under section 1504(b)).

(d) Certain leased property. A person
(other than a person referred to in sectlon

For purposes of this sub-
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46(d)) who is a lessor of property may (at
such time, in such manner, and subject to
such conditions as are provided by regula-
tions prescribed by the Secretary or his dele-
cate) elect with respect to any new section
33 property to treat the lessee as having
acquired such property for an amount equal
to—

(1) Except as provided in paragraph (2),
the fair market value of such property, or

(2) If such property is leased by a corpora-
tion which is a member of an affillated group
(within the meaning of section 46(a) (5)) to
another corporation which is a member of
the same affillated group, the basls of such
property to the lessor.

The election provided by the preceding sen-
tence may be made only with respect to
property which would be new section a8
property if acquired by the leskee. For pur-
poses of the-preceding sentence and section
48(c), the useful life of property in the hands
of the lessee is the useful life of such prop-
erty in the hands of the lessor. If a lessor
es the election provided by this subsec-
jon with respect to any property, the lessee
shall be treated for all purposes of this sub-
part as having acquired such property.

(e) Subchapter S corporations. In the
case of an electing small business corpora-
tion (as defined in section 1371)—

(1) The qualified investment for each tax-
able year shall be apportioned pro rata
among the persons who are shareholders of
such corporation on the last day of such
taxable year; and

(2) Any person to whom any investment
has been apportioned under paragraph (1)
shall be treated (for purposes of this sub-
part) as the taxpayer with respect to such
investment, and such investment shall not
(by reason of such apportionment) lose its
oharacter as an investment in new section
38 property or used section 38 property, as
the case may be,

(f) Estates and trusts.
estate or trust—

(1) The qualified investment for any tax-
able year shall be apportioned between the

state or trust and the beneficiaries on the
besls of the income of the estate or trust
allocable to each,

(2) Any beneficiary to whom any invest-
ment has been apportioned under paragraph
(1) shall be treated (for purposes of this
subpart) as the taxpayer with respect to
such Investment, and such investment shall
not (by reason of such apportionment) lose
lts character as an investment in new sec-
tion 38 property or used section 38 property,
as the case may be, and

(3) The $25,000 amount specified under
Subparagraphs (A) and (B) of section
46(a) (2) applicable to such estate or trust
shall be reduced to an amount which bears
the same ratio to $25,000 as the amount
of the qualified investment allocated to the
estate or trust under paragraph (1) bears
% the entire amount of the gqualified
investment,

() [Deleted]

_(h) Cross reference. ¥or application of
this subpart to certain acquiring corpora-
tons, see section 381 (c) (23).

[Sec. 48 as added by sec. 2(b), Rev. Act 1962
(76 Stat, 968) ; as amended by sec. 208(a) (1)

and (3) (A), (b), and (¢), Rev. A
Stat. 33, 34”( ) (¢), Rev. Act 1964 (78

In the case of an

3 1'18—11 Definition of section 38 prop-
erty.

mé:‘f In general. Property which qual-
% 1 ?{r the credit allowed by section
Ex S Known as “section 38 property”.
S“ci‘em as otherwise provided in this
n;e ion, the term “section 38 property”
wh?l}‘s broperty (1) with respect to
lia ich depreciation (or amortization in
"0 of depreciation) is allowable to the

FEDERAL REGISTER

taxpayer, (2) which has an estimated
useful life of 4 years or more (deter-
mined as of the time such property is
placed in service), and (3) which is
either (i) tangible personal property,
(i) other tangible property (not includ-
ing a building and its structural com-
ponents) but only if such other prop-
erty is used as an integral part of manu-
facturing, productiqn, or extraction, or
as an integral part Of furnishing trans-
portation, communications, electrical
energy, gas, water, or sewage disposal
services by a person engaged in a trade
or business of furnishing any such serv-
ice, or is a research or storage facility
used in connection with any of the fore-
going activities, or (iii) an elevator or
escalator which satisfies the conditions
of section 48(a) (1) (C). The determina-
tion of whether property qualifies as sec-
tion 38 property in the hands of the tax-
payer for purposes of the credit allowed
by section 38 must be made with respect
to the first taxable year in which such
property is placed in service by the tax-
payer. See paragraph (d) of §1.46-3.
For the meaning of “estimated useful
life”, see paragraph (e) of § 1.46-3.

(b) Depreciation allowable. (1) Prop-
erty is not section 38 property unless a
deduction for depreciation (or amortiza-
tion in lieu of depreciation) with respect
to such property is allowable to the tax-
payer for the taxable year. A deduction
for depreciation is allowable if the prop-
erty is of a character subject to the
allowance for depreciation under section
167 and the basis (or cost) of the prop-
erty is recovered through a method of
depreciation, including, for example, the
unit of production method and the re-
tirement method as well as methods of
depreciation which measure the life of
the property in terms of years. If
property is placed in service (within the
meaning of paragraph (d) of § 1.46-3)
in a trade or business (or in the produc-
tion of income), but under the taxpayer’s
depreciation practice the period for de-
preciation with respect to such property
begins in a taxable year subsequent to
the taxable year in which such property
is placed in service, then a deduction
for depreciation shall be treated as
allowable with respect to such property
in the earlier taxable year (or years).
Thus, for example, if a machine is placed
in service in a trade or business in 1963,
but the period for depreciation with re-
spect to such machine begins in 1964,
because the taxpayer uses an averaging
convention (see § 1.167(a)-10) in com-
puting depreciation, then, for purposes
of determining “whether the machine
qualifies as section 38 property, a deduc-
tion for depreciation shall be treated as
allowable in 1963.

(2) If, for the taxable year in which
property is placed in service, a deduc-
tion for depreciation is allowable to the
taxpayer only with respect to a part of
such property, then only the propor-
tionate part of the property with respect
to which such deduction is allowable
qualifies as section 38 property for the
purpose of determining the amount of
credit allowable under section 38. Thus,
for example, if property is used 80 per-
cent of the time in a ftrade or business
and is used 20 percent of the time for
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personal purposes, only 80 percent of
the basis (or cost) of such property
qualifies as section 38 property. Fur-
ther, property does not qualify to the
extent that a deduction for depreciation
thereon is disallowed under section 274
(relating to disallowance of cerfain en-
tertainment, ete., expenses).

(3) If the cost of property is not re-
covered through a method of deprecia-
tion but through a deduction of the full
cost in one taxable year, for purposes
of subparagraph (1) of this paragraph a
deduction for depreciation with respect
to such property is not allowable to the
taxpayer. However, if an adjustment
with respect to the income tax return for
such taxable year requires the cost of
such property to be recovered through
a method of depreciation, a deduction for
depreciation will be considered as allow-
able to the taxpayer.

(4) If depreciation sustained on prop-
erty is not an allowable deduction for the
taxable year but is added to the basis of
property being constructed, reconstruct-
ed, or erected by the taxpayer, for pur-
poses of subparagraph (1) of this para-
graph a deduction for depreciation shall
be treated as allowable for the taxable
year with respect to the property on
which depreciation is sustained. Thus,
if $1,000 of depreciation sustained with
respect to property no. 1, which is placed
in service in 1964 by taxpayer A, is not
allowable to A as a deduction for 1964
but is added to the basis of property be-
ing constructed by A (property no. 2),
for purposes of subparagraph (1) of
this paragraph a deduction for deprecia-
tion shall be treated as allowable to A
for 1964 with respect to property no. 1.
However, the $1,000 amount is not in-
cluded in the basis of property no. 2 for
purposes of determining A’s qualified in-
vestment with respect to property no. 2.
See paragraph (¢) (1) of § 1.46-3.

(¢) Definition of tangible personal
property. If property is tangible per-
sonal property it may qualify as section
38 property irrespective of whether it is
used as an integral part of an activity
(or constitutes a research or storage
facility used in connection with such
activity) specified in paragraph (a) of
this section. Local law shall not be con-
trolling for purposes of determining
whether property is or is not “tangible”
or “personal”, Thus, the fact that under
local law property is held to be personal
property or tangible property shall not
be controlling. Conversely, property
may be personal property for purposes
of the investment credit even though
under local law the property is con-
sidered to be a fixture and therefore real
property. For purposes of this section,
the term “tangible personal property”
means any tangible property except land
and improvements thereto, such as
buildings or other inherently permanent
structures (including items which are
structural components of such buildings
or structures). Thus, buildings, swim-
ming pools, paved parking areas,
wharves and docks, bridges, and fences
are not tangible personal property.
Tangible personal property includes all
property (other than structural com-
ponents) which is contained in or at-
tached to a building. Thus, such prop-
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erty as production machinery, printing
presses, transportation and office equip-
ment, refrigerators, grocery counters,
testing equipment, display racks and
shelves, and neon and other signs, which
is contained in or attached to a building
constitutes tangible personal property
for purposes of the credit allowed by sec-
tion 38. Further, all property which is
in the nature of machinery (other than
structural components of a building or
other inherently permanent structure)
shall be considered tangible personal
property even though located outside a
building, Thus, for example, a gasoline
pump, hydraulic car liff, or automatic
vending machine, although annexed to
the ground, shall be considered tangible
personal property.

(d) Other tangible property—(1) In
general. In addition to tangible per-
sonal property, any other tangible
property (but not including a building
and its structural components) used as
an integral part of manufacturing, pro-
duction, or extraction, or as an integral
part of furnishing transportation, com-
munications, electrical energy, gas, wa-
ter, or sewage disposal services by a per-
son engaged in a trade or business of fur-
nishing any such service, or which con-
stitutes a research or sforage facility
used in connection with any of the fore-
going activities, may qualify as section 38
property.

(2) Meanufacturing, production, and
extraction. For purposes of the credit
allowed by section 38, the terms “manu-
facturing”, “production”, and “extrac-
tion” include the construction, recon-
sfruction, or making of property out of
scrap, salvage, or junk material, as
well as from new or raw material, by
processing, manipulating, refining, or
changing the form of an article, or by
combining or assembling two or more
articles, and include the cultivation of
the soil, the raising of livestock, and the
mining of minerals. Thus, section 38
property would include, for example,
property used as an integral part of the
extracting, processing, or refining of
metallic and nonmetallic minerals, in-
cluding oil, gas, rock, marble, or slate:
the construction of roads, bridges, or
housing; the processing of meat, fish or
other foodstuffs; the cultivation of or-
chards, gardens, or nurseries; the oper-
ation of sawmills, the production of
lumber, lumber products or other build-
ing materials; the fabrication or treat-
ment of textiles, paper, leather goods, or
glass; and the rebuilding, as distin-
guished from the mere repairing, of
machinery.

(3) Transportation and communica-
tions businesses. Examples of trans-
portation businesses include railroads,
airlines, bus companies, shipping or
trucking companies, and oil pipeline
companies, Examples of communica-
tions businesses include telephone or
telegraph companies and radio or tele-
vision broadcasting companies. !

(4) Integral port. In order to qualify
for the credit, property (other than
tangible personal property and research
or storage facilities used in connection
with any of the activities specified in
subparagraph (1) of this paragraph)
must be used as an integral part of one
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or more of the activities specified in sub-
paragraph (1) of this paragraph. Prop-
erty such as pavements, parking areas,
inherently permanent advertising dis-
plays or inherently permanent outdoor
lighting facilities, or swimming pools, al-
though used in the operation of & busi-
ness, ordinarily is not used as an integral
part of any of such specified activities.
Property is used as an integral part of
one of the specified activities if it is used
directly in the activity and is essential to
the completeness of the activity, Thus,
for example, in determining whether
property-is used as an integral part of
manufacturing, all properties used by
the taxpayer in acquiring or transporting
raw materials or supplies to the point
where the actual processing commences
(such as docks, railroad tracks and
bridges), or in proeessing raw materials
into the taxpayer’s final product, would
be considered as property used as an
integral part of manufacturing. Specific
examples of property which normally
would be used as an integral part of one
of the specified activities are blast fur-
naces, oil and gas pipelines, railroad
tracks and signals, telephone poles,
broadcasting towers, oil derricks, and
fences used to confine livestock, Prop-
erty shall be considered used as an in-
tegral part of one of the specified activi-
ties if so used either by the owner of the
property or by the lessee of the property.

(5) Research or storage jacilities. If
property (other than a building and its
structural components) constitutes a
research or storage facility and if it is
used in connection with an activity
specified in subparagraph (1) of this
paragraph, such property may qualify
as section 38 property even though it is
not used as an integral part of such
activity. Examples of research facilities
include wind tunnels and test stands.
Examples of storage facilities include oil
and gas storage tanks and grain storage
bins. Although a research  or storage
facility must be used in connection with,
for example, a manufacturing process,
the taxpayer-owner of such facility need
not be engaged in the manufacturing
process,

(e) Definition of building and struc-
tural components. (1) Buildings and
structural components thereof do not
qualify as section 38 property. The term
“building” generally means any structure
or edifice enclosing a space within its
walls, and usually covered by a roof, the
purpose of which is, for example, to pro-
vide shelter or housing, or to provide

working, office, parking, display, or sales-

space. The term includes, for example,
structures such as apartment houses,
factory and office buildings, warehouses,
barns, garages, railway or bus stations,
and stores. Such term includes any such
structure constructed by, or for, a lessee
even if such structure must be removed,
or ownership of such structure reverts to
the lessor, at the termination of the
lease. Such term does not include
(1) a structure which is essentially an
item of machinery or equipment, or (ii)
an enclosure which is so closely com-
bined with the machinery or equipment
which it supports, houses, or serves that
it must be replaced, retired, or aban-
doned contemporaneously with such

machinery or equipment, and which is
depreciated over the life of such machin-
ery or equipment. Thus, the term
“building” does not include such struc-
tures as oil and gas storage tanks, grain
storage bins, sflos, fractionating towers,
blast furnaces, coke ovens, brick kilns,
and coal tipples.

(2) The term “structural components’
includes such parts of a building zs
walls, partitions, floors, and ceilings, as
well as any permanent coverings there-
for such as panelling or tiling; windows
and doors; all components (whether in,
on, or adjacent to the building) of a cen-
tral air conditioning or heating system,
including motors, compressors, pipes and
ducts; plumbing and plumbing fixtures
such as sinks and bathtubs; electric wir-
ing and lighting fixtures; chimneys;
stairs, escalators, and elevators, includ-
ing all components thereof; sprinkler
systems; fire escapes; and other com-
ponents relating to the operation or
maintenance of a building. However,
the term “structural components” does
not include machinery the sole Jjustifica-
tion for the installation of which is the
fact that such machinery is required to
meet temperature or humidity require-
ments which are essential for the opera-
tion of other machinery or the process-
ing of materials or foodstuffs. Machin-
ery may meet the “sole justification” test
provided by the preceding sentence even
though it incidentally provides for the
comfort of.employees, or serves, to an
insubstantial degree, areas where such
temperature or humidity requirements
are not essential. For example, an air
conditioning and humidification system
installed in a textile plant in order to
maintain the temperature or humidity
within a narrow optimum range which
is eritical in processing particular types
of yarn or cloth is not included within the
term “structural components”. For spe-
cial rules with respect to an elevator or
escalator, the construction, reconstruc-
tion, or erection of which is completed
by the taxpayer after June 30, 1963, or
which is acquired after June 30, 1963,
and the original use of which commences
with the taxpayer and commences after
such date, see section 48(a) (1) (C) and
the regulations thereunder.

(£) Intangible property. Intangible
property, such as patents, copyrights,
and subseription lists, does not gualify
as section 38 property. The cost of
intangible property, in the case of a
patent or copyright, includes all costs of
purchasing or producing the item
patented or copyrighted. Thus, in the
case of a motion picture or television film
or tape, the cost of the intangible prop-
erty includes manuseript and screenplay
costs, the cost of wardrobe and set de-
sign, the salaries of cameramen, actors,
directors, ete., and all other costs prop-
erly includible in the basis of such film or
tape. In the case of a book, the cost of
the intangible property includes all costs
of producing the original copyrighted
manuscript, including the cost of illus-
tration, research, and clerical and staeglo-
graphic help. However, if tangible
depreciable property is used in the pro-
duction 'of such intangible property, see
paragraph (b) (4) of this section.
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(z) Property used outside the United
states—(1) General rule. (i) Except as
provided in subparagraph (2) of this
paragraph, the term “section 38 prop-
erty” does not include property which is
used predominantly outside the United
states (as defined in section 7701 (a) (9))
during the taxable year. The deter-
mination of whether property is used
predominantly outside the United States
during the taxable year shall be made
by comparing the period of time in such
vear during which the property is phys-
ically located outside the United States
with the period of time in such year
during which the property is physically
located within the United States. If the
property is physically located outside the
United States during more than 50 per-
cent of the taxable year, such property
shall be considered used predominantly
outside the United States during that
year. If property is placed in serv-
ice after the first day of the taxable
year, the determination of whether such
property is physically located outside
the United States during more than 50
percent of the taxable year shall be made
with respect to the period beginning on
the date on which the property is placed
in service and ending on the last day of
such taxable year.

(ii) Since the determination of
whether a credit is allowable to the tax-
payer with respect to any property may
be made only with respect to the taxable
vear in which the property is placed in
service by the taxpayer, property used
predominantly outside the United States
during the taxable year in which it is
placed in service cannot qualify as sec-
tion 38 property with respect to such
taxpayer, regardless of the fact that the
property is permanently returned to the
United States in a later year. Further-
more, if property is used predominantly
in the United States in the year in which
it is placed in service by the taxpayer,
and a credit under section 38 is allowed
with respect to such property, but such
property is thereafter in any one year
used predominantly outside the United
States, such property ceases to be section
38 property with respect to the taxpayer
and is subject to the application of
section 47,

(i) This subparagraph applies
whether property is used predominantly
ou!s_:de the United States by the owner
of the property, or by the lessee of the
broperty. If property is leased and if the
l‘essor makes a valid election under
§ 1.48-4 to treat the lessee as having pur-
thased such property for purposes of the
‘redit allowed by section 38, the deter-
Mmination of whether such property is
‘%F‘-‘}“Cally located outside the United
£ }:ams during more than 50 percent of
‘e taxable year shall be made with re-
‘}‘"@‘ff to the taxable year of the lessee;
al owever, if the lessor does not make such
~mn elccu_on. such determination shall be
ora-de with respect to the taxable year

the Jessor,
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not apply u‘;— ) of this paragraph do

1) Any aircraft which is registered

oihe Administrator of the Federal

Whetnoo Agency and which is operated,

Heiher on a scheduled or nonscheduled
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basis, to and from the United States.
The term “to and from the United
States” is not intended to exclude an air-
craft which makes flights from one point
in a foreign country to another such
point, as long as such aircraft returns to
the United States with some degree of
frequency;

(ii) Rolling stock, of a domestic rail-
road corporation subject to part I of the
Interstate Commerce Act, which is used
within and without the United States.
For purposes of this subparagraph, the
term “rolling stock” means locomotives,
freight and passenger train cars, floating
equipment, and miscellaneous transpor-
tation equipment on wheels, the expend-
itures for which are chargeable (or, in
the case of leased property, would be
chargeable) to the equipment invest-
ment accounts in the uniform system of
accounts for railroad companies pre-
scribed by the Interstate Commerce

* Commission;

(iii) Any vessel documented under the
laws of the United States which is oper-
ated in the foreign or domestic commerce
of the United States. A vessel is docu-
mented under the laws of the United
States if it is registered, enrolled, or
licensed under the laws of the United
States by the Commissioner of Customs.
Vessels operated in the foreign or do-
mestic commerce of the United States
include those documented for use in for-
eign trade, coastwise frade, or fisheries;

(iy) Any motor vehicle of a United
States person (as defined in section 7701
(a) (30)) which is operated to and from
the United States with some degree of
frequency;

(v) Any container of a United States
person which is used in the transporta-
tion of property to and from the United
States;

(vi) Any property (other than a vessel
or an aireraft) of a United State person
which is used for the purpose of explor-
ing for, developing, removing, or trans-
porting resources from the outer Conti-
nental Shelf (within the meaning of
section 2 of the Outer Continental Shelf
Lands Act, as amended and supple-
mented; 43 US.C,, sec. 1331). Thus, for
example, offshore drilling equipment may
be section 38 property.

(h) Property used for lodging—(1).
In general. (1) Except as provided in
subparagraph (2) of this paragraph, the
term *“section 38 property” does not in-
clude property which is used predomi-
nantly to furnish lodging or is used pre-
dominantly in connection with the
furnishing of lodging during the taxable
year. Property used in the living quar-
ters of a lodging facility, including beds
and other furniture, refrigerators,
ranges, and other equipment, shall be
considered as used predominantly to fur-
nish lodging. The term “lodging facil-
ity” includes an apartment house, hotel,
motel, dormitory, or any other facility
(or part of a facility) where sleeping ac-
commodations are provided and let, ex-
cept that such term does not include a
facility used primarily as a means of
transportation (such as an aireraft, ves-
sel, or a railroad car) or used primarily
to provide medical or convalescent serv-
ices, even though sleeping accommoda-
tions are provided.
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(it) Property which is used predomi-
nantly in the operation of a lodging fa-
cility or in serving tenants shall be
considered used in connection with the
furnishing of lodging, whether furnished
by the owner of the lodging facility or
another person. Thus, for example,
lobby furniture, office equipment, and
laundry and swimmnig pool facilities
used in the operation of an apartment
house or in serving tenants would be con-
sidered used predominantly in connection
with the furnishing of lodging. How-
ever, property which is not owned by or
leased to the management of a lodging
facility and which is not used directly
by either the management or the tenants
shall not be treated as property used in
connection with the furnishing of lodg-
ing. However, property which is used
in furnishing, to the management of a
lodging facility or its tenants, electrical
energy, water, sewage disposal services,
gas, telephone service, or other similar
services shall not be treated as property
used in connection with the furnishing
of lodging. Thus, such items as gas and
electric meters, telephone poles and lines,
telephone station and switchboard equip-
ment, and water and gas mains, fur-
nished by a public utility would not be
considered as property used in connec-
tion with the furnishing of lodging.

(2) Ezceptions—(i) Nonlodging com-
mercial facility. A nonlodging commer-
cial facility which is available to per-
sons not using the lodging facility on
the same basis as it is available to the
tenants of the lodging facility shall not
be treated as property which is used-
predominantly to furnish lodging or pre-
dominantly in connection with the fur-
nishing of lodging. Examples of non-
lodging commercial facilities include res-
taurants, drug stores, grocery stores, and
vending machines located in a lodging
facility.

(ii) Property used by a hotel or motel.
Property used by a hotel, motel, inn, or
other similar establishment, in connec-
tion with the trade or business of fur-
nishing lodging shall not be considered
as property, which is used predominantly
to furnish lodging or predominantly in
connection with the furnishing of lodg-
ing, provided that the predominant por-
tion of the living accommodations in the
hotel, motel, ete., is used by transients
during the taxable year. For purposes
of the preceding sentence, the term “pre-
dominant portion” means “more than
one-half”’. Thus, if more than one-half
of the living quarters of a hotel, motel,
inn, or other similar establishment is
used during the taxable year to accom-
modate tenants on a transient basis,
none of the property used by such hotel,
motel, ete., in the trade or business of
furnishing lodging shall be considered as
property which is used predominantly
to furnish lodging or predominantly in
connection with the furnishing of lodg-
ing. Accommodations shall be consid-
ered used on a transient basis if the
rental period is normally less than 30
days.

(1) [Reserved]

(j) Property wused by certain tazx-
exempt organizations. The term “sec-
tion 38 property” does not include prop-
erty used by an organization (other than
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a8 cooperative described in section 521)
which is exempt from the tax imposed
by chapter 1 of the Code unless such
property is used predominantly in an
unrelated trade or business the income
of which is subject fo tax under section
511. The term “property used by an or-
ganization” means (1) property owned
by the organization (whether or not
leased to another person), and (2) prop-
erty leased to the organization. Thus,
for example, a data processing or copy-
ing machine which is leased to an or-
ganization exempt from tax would be
considered as property used by such
organization. Property (unless used pre-
dominantly in an unrelated trade or busi-
ness) leased by another person to an or-
ganization exempt from tax or leased by
such an organization to another person is
not section 38 property to either the les-
sor or the lessee, and in either case the
lessor may not elect under § 1.48-4 to
treat the lessee of such property as hav-
ing purchased such property for purposes
of the credif allowed by section 38.
This paragraph shall not apply to prop-
erty leased on a casual or short-term
basis to an organization exempt from
tax.

(k) Property used by governmental
units. The term “section 38 property”
does not include property used by the
United States, any State (including the
District of Columbia) or political sub-
division thereof, any international or-
ganization (as defined in section 7701
(a) (18)), or any agency or instru-
mentality of the United States, of any
State or political subdivision thereof, or
of any international organization. The
term “property used by the United States,
etc.” means (1) property owned by any
such governmental unit (whether or not
leased to another person), and (2) prop-
erty leased to any such governmental
unit. Thus, for example, a data proc-
essing -or copying machine which is
leased to any such governmental
unit would be considered as property
used by such governmental unit. Prop-
erty leased by another person to any such
governmental unit or leased by such gov-
ernmental unit to another person is not
section 38 property to either the lessor or
the lessée, and in either case the lessor
may not elect under § 1.48-4 to treat the
lessee of such property as having pur-
chased such property for purposes of the
credit allowed by section.38. This para-
graph shall not apply to property leased
on a casual or short-term basis to any
such governmental unit.

(1) Livestock. The term “section 38
property” does not include livestock,
The term “livestock” includes horses,
cattle, hogs, sheep, goats, and mink and
other fur-bearing animals, irrespective
of the use to which they are put or the
purpose for which they are held.

§ 1.48-2 New section 38 property.

(a) In general. Bection 48(b) defines
“new section 38 property” as section 38
property—

(1) The construction, reconstruction,
or erection of which is completed by the
taxpayer after December 31, 1961, or

(2) Which is acquired by the tax-
payer after December 31, 1961, provided
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that the original use of such property
commences with the taxpayer and com-
mences after such date.

In the case of construction, reconstruc-
tion, or erection of such property com-
menced before January 1, 1962, and
completed after December 31, 1961, there
shall be taken into account as the basis
of new section 38 property in determin-
ing qualified investment only that
portion of the basis which is properly
attributable to contruction, reconstruc-
tion, or erection after December 31, 1961,
See § 1.48-1 for the definition of section
38 property.

(b) Special rules for determining date
of acquisition, original use, and basis at-
tributable to construction, reconstruc-
tion, or erection. For purposes of para-
graph (a) of this section, the principles
set forth in paragraph (a) (1) and (2)
of § 1.167(c)-1 shall be applied. Thus,

for example, the following rules are .

applicable:

(1) Property is considered as con-
structed, reconstructed, or erected by the
taxpayer if the work is done for him in
accordance with his specifications.

(2) The portion of the basis of prop-
erty attributable to construction, recon-
struction, or erection after December 31,
1961, consists of-all costs of construction,
reconstruction, or erection allocable to
the period after December 31, 1961, in-
cluding the cost or other basis of mate-
rials entering into such work (but not
including, in the case of reconstruction
of property, the adjusted basis of the
reconstructed property as of the time
such reconstruction is commenced).

(3) It is not necessary that materials
entering into construction, reconstruc-
tion, or erection be acquired after De-
cember 31, 1961, or that they be new
in use.

(4) If construction or erection by the
taxpayer began after December 31, 1961,
the entire cost or other basis of such con-
struction or erection may be taken into
account as the basis of new section 38
property. p

(5) Construction, reconstruction, or
erection by the taxpayer begins when
physical work is started on such con-
struction, reconstruction, or erection.

(6) Property shall be deemed to be
acquired when reduced to physical pos-
session, or confrol. .

(7) The term “original use” means the
first use to which the property is put,
whether or not such use corresponds to
the use of such property by the taxpayer.
For example, a reconditioned or rebuilt
machine acquired by the taxpayer will
not be treated as being put to original
use by the taxpayer. The question of
whether property is reconditioned or re-
built property is a question of  fact.
Property will not be treated as recondi-
tioned or rebuilt merely because it con-
tains some used parts.

If the cost of reconstruction may prop-
erly either be capitalized and recovered
through depreciation or charged against
the depreciation reserve, such cost may
be taken into account as the basis of
new section 38 property even though it
it charged against the depreciation
reserve.

(¢) Examples. This section may be
illustrated by the following examples:

Ezample (1). If a machine with a total
cost of 8100,000 is completed after Decem-
ber 81, 1961, and the portion attributable to
eonstruction by the taxpayer after December
31, 1961, is determined by engineering esti-
mates or by cost accounting records to he
$30,000, the $30,000 amount shall be taken
into account by the taxpayer In computing
qualified investment in new section 33
property.

Ezample (2). In 1965, a taxpayer recondi-

tions & machine, which he constructed snd
placed In service in 1962 and which has an
adjusted basis in 1965 of $10,000. The cost
of reconditioning amounts to an additionai
$20,000. The basis of the machine which
shall be taken Into account in computing
qualified investment In new section 38 prop-
erty for 1965 is $20,000, whether he contracts
to have 1t reconditioned or reconditions it
himself, and irrespective of whether the ma-
terials used for reconditioning are new in
use.
* Ezample (3). In 1961, a taxpayer pays the
entire purchase price of $10,000 for section
38 property to be delivered in 1962. In
1962 he takes possession of the property and
commences the original use of the asset in
that year. The $10,000 amount shall be
taken into account in computing qualificd
investment in new section 38 property for
1962.

Ezample (4). A taxpayer, Instead of re-
conditioning his old machine, buys a “fac-
tory reconditioned” or “rebuilt” machine in
1962 to replace 1t. The reconditioned or re-
built machine is not new section 38 property
since such taxpayer is not the first user of
the machine. See, however, § 1.48-3 (relat-
ing to used section 38 property).

Ezample (5). In 1962, a taxpayer buys
from X for $20,000 an item of sectlon 38
property which has been previously used by
X. The taxpayer in 1962 makes an expendi-
ture on the property of 85,000 of the type
that must be capitalized. Regardless of
whether the 85,000 is added to the basis of
such property or Is capitalized in a separate
account, such amount shall be taken into
account by the taxpayer in computing qual-
ified investment In new section 38 property
for 1962. No part of the $20,000 purchase
price may be taken into account for such
purpose. See, however, § 1.48-3 (relating to
used section 38 property).

§ 1.48-3 Used section 38 property.

(a) Ingeneral. (1) Section48(c) pro-
vides that ‘“used section 38 property
means section 38 property acquired 'b‘_\'
purchase after December 31, 1961, which
is not “new section 38 property”. See
§§ 1.48-1 and 1.48-2, respectively, for
definitions of section 38 property anq new
section 38 property. In determining
whether property is acquired by pur-
chase, the provisions of paragraph (¢) (1)
of § 1.179-3 shall apply, except that (1)
“1961" shall be substituted for “1957",
and” (ii) the definition of *“affiliated
group” in paragraph (e) (6) of this sec-
tion shall be substituted for the deﬁm:
tion of such term in paragraph (e) ol
§ 1.179-3. .

(2) (i) Property shall not qualify as
used section 38 property if, after its ac-
quisition by the taxpayer, it is used bs’
(a) a person who used such property
before such acquisition, or (b) a person
who bears a relationship described in
section 179(d) (2) (A) or (B) to a per-
son who used such property before such
acquisition. - Thus, for example, if prop-
erty is used by a person and is later -sold
by him under a sale and lease-back ar-



Friday, May 8, 1964

rangement, such property in the hands
of the purchaser-lessor Is not used sec-
tion 38 property because the property,
after its acquisition, is being used by the
same person who used it before its ac-
quisition. Similarly, where a lessee has
been leasing property and subsequently
purchases it (whether or not the lease
contains an option to purchase), such
property is not used section 38 property
with respect to the purchaser because
the property is being used by the same
person who used it before its acquisition.
In addition, if property owned by a les-
sor is sold subject to the lease, or is
sold upon the termination of the lease,
the property will not qualify as used
section 38 property with respect to the
purchaser if, after the purchase, the
property is used by a person who used
the property as a lessee before the
purchase,

(ii) For purposes of applying subdivi-
sion (i) of this subparagraph, (a¢) prop-
erty used by a partnership shall be con-
sidered as used by each partner, and (b)
property shall not be considered as used
by & person before its acquisition if such
property was used only on a casual basis
by such person.

(ifl) In determining whether a person
bears a relationship described in section
179(d) (2) (A) or (B) to a person who
used property before its acquisition by
the taxpayer, the provisions of paragraph
©@ () and (i) of §1.179-3 shall
apply, except that the definitionof “af-
filiated group” in paragraph (e)(6) of
this section shall be substituted for the
definition of such term in paragraph
(e) of § 1.179-3.

(3) The provisions of this paragraph

may be illustrated by the following
examples:
E zample (1). Corporation Pacquires prop-

1 and 2 in 1860 and uses them in its
trade or business until 1962. In 1862, cor-
oration P sells such properties to corpora-
on Y, which leases back property 1 to
torporation P and leases property 2 to cor-
boration 8, a wholly owned subsidiary of
Corporation P, Property 1 is not used sec-
Hon 38 property in the hands of eorporation
. because, after its acquisition by corpora-
;.on' Y, it is used by a person (corporation
b)‘ Who used it prior to sueh ‘acquisition.
‘:"'Dl'ffy 2 1s not used section 38 property
Y~C;: |:r.‘. after its acquisition by corporation
]s» t‘.n’used by a person (corporation 8) who
1-3;.”"@‘ within the meaning of section
w'rJ 4)(2) (B), to a person (corporation P)
;J used 1t before such acquisition.
“tample (2). In 1962, corporation L leases
1""’}’?”'! from corporation M., In 1964, cor-
f?;i“:lo“ L aequires the property that it pre-
_’CWL:'I.V had been leasing. The property
Saqulred by corporation L is not used section
Property because such property is used

after such
(corporats
fore itg

Ezam
in 1962

acquisition by the same person
on L) who used the property be-
acquisition (corporation L).

pie {3). Corporation X buys property
Pation Ynnd leases such property to corpo-~
et Corporation X In 1065 sells the
a2, -f) 0 A subject to the lease. The prop-
prby fcquired by A is not used section 38
uﬁegm‘*y If such property continues to be
Y“m“-fy"corporatlon Y, because corporation
A *d the property before its acquisition by

,e;‘:z:?’“? (4). A owns a bulldozer which he
ctudin 1l T a number of different users, in-
i -chbﬁ. In 1962, B used the bulldozer
Ottobey - Xy 16 to March 12 and again on

°r 15 and 16. B purchases the bull-

FEDERAL REGISTER

dozer from A on December 1, 1062, The prior
use of the property by B does not disqualify
such property as used section 38 property to
B, because he used such property only on &
casual basis prior to its purchase.

Ezample (5). C places machine 1 in serv-
ice in his individually owned business dur-
ing 1961. During 1963, C sells machine 1 to

ership CDE in which he shares one-
third of the profits and losses. The machine
is not used section 38 property to partnership
CDE because it 1s used after acquisition by
the same person (partner C) who used the
property before acquisition. Similarly, if

ership CDE places machine 2 in service
during 1961 and sells that machine to part-
ner C during 1963, machine 2 would not be
used section 88 property to partner C. More-
over, if ¥ buys partner C’s interest in part-
nership CDE, such acquisition would not
result in the acquisition of used section 38
property by F (whether or not the optlonal
adjustment to basls of partnership prop-
erty provided by section 743 applies) because
the partnership property is used, after F
acquires his interest, by the same persons
(partners D and E) who used the property
before the acquisition.

(b) Cost. (1) The cost of used section
38 property is equal to the basis of such
property, but does not include so much
of such basis as is determined by refer-
ence to the adjusted basis of other prop-
erty (whether or not section 38 prop-
erty) held at any time by the taxpayer
acquiring such used section 38 property.

(2) If property (whether or not sec-
tion 38 property) is disposed of by the
taxpayer (other than by reason of its
destruction or damage by fire, storm,
shipwreck, or other casualty, or its
theft) and used section 38 property sim-
ilar or related in service or use is ac-
quired as a replacement therefor in a
transaction in which the basis of the
replacement property is not determined
by reference to the adjusted basis of the
property replaced, then the cost of the
used section 38 property so acquired shall
be its basis reduced by the adjusted
basis of the property replaced. The pre-
ceding sentence shall apply only if the
taxpayer acquires (or enters into a con-
tract to acquire) the replacement prop-
erty within a period of 60 days before or
after the date of the disposition.

(3) Notwithstanding subparagraphs
(1) and (2) of this paragraph, the cost
of used section 38 property shall not be
reduced with respect to the adjusted
basis of any property disposed of if, by
reason of section 47, such disposition re-
sulfed in an increase of tax or a reduc-
tion of investment credit carrybacks or
carryovers described in section 46(b).

(4) The provisions of this paragraph
may be illustrated by the following
examples:

Ezample (1). In 1972, A acquires ma-
chine 2 (an item of used section 38 property
which has a sales price of $5,600) by trad-
ing in machine 1 (an item of section 38
property acquired in 1962), and by paying
an additional $4,000 cash. The adjusted
basis of machine 1 Is £1,600. Under the
provisions of sections 1012 and 1031(d), the
basis of machine 2 is 85,600 (81,600 adjusted
basis of machine 1 plus cash expended of
$4,000)., The cost of machine 2 which may
be taken into account in computing qualified
investment for 1972 is $4,000 (basis of $5,600
less $1,600 adjusted basis of machine 1).

Ezample (2). The facts are the same as
in example (1) except that machine 2 has
a sales price of $6,000. The trade-in allow-
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ance on machine 1 is $2,000. The result is
the same as in example (1), that is, the basis
of machine 2 is $5,600 ($1,600 plus $4,000);
therefore, the cost of machine 2 which may
be taken into account in computing qualified -
investment for 1972 is $4,000 (basis of $5,600
less $1,600 adjusted basis of machine 1).

Ezample (3). On September 18, 1962, B
sells truck 1, which he acquired in 1961 and
which has an adjusted basis in his hands of
$1,200, On October 15, 1962, he purchases
for $2,000 truck 2 (an item of used section
38 property) as a replacement therefor. The
cost of truck 2 which may be taken into ac-
count in computing qualified investment is
$800 ($2,000 less $1,200).

Ezample (4). In 1962, C acquires prop-
erty 1, an item of new section 38 property
with a basis of $12,000 and a useful life
of eight years or more, He is allowed a
credit under section 38 of $840 (7 percent
of $12,000) with respect to such property.
In 1868, C acquires property 2 (an ltem of
used section 38 property) by trading in
property 1 and by paying an addltional
amount in cash, Section 47(a) applies to the
disposition of property 1 and C’s tax Habflity
for 1968 is Increased by $280. Since the ap-
plication of section 47(a) results In an In-
crease In tax, for purposes of computing
qualified investment the cost of property
2 is not reduced by any part of the adjusted
basis of the property traded in.

(¢) Dollar limitation—(1) In general.
Section 48(e) (2) provides that the ag-
gregate cost of used section 38 property
which may be taken into account for any
taxable year in computing qualified in-
vestment under section 46(e) (1) (B)
shall not exceed $50,000. If the total
cost of used section 38 property exceeds
$50,000, there must be selected, in the
manner provided in subparagraph (4) of
this paragraph, the particular items of
used section 38 property the cost of which
is to be taken into account in computing
qualified investment. The cost of used
section 38 property that may be taken
into account by a person in applying the
$50,000 limitation for any taxable year
includes not only the cost of used section
38 property placed in service by such
person during such taxable year, but
also the cost of used section 38 property
apportioned to such person. For pur-
poses of this section, the cost of used
section 38 property apportioned to any
person means the cost of such property
apportioned to him by a trust, estate, or
electing small business corporation (as
defined in section 1371(b) ), and his share
of the cost of partnership used section
38 property, with respect to the taxable
year of such trust, estate, corporation or
partnership ending with or within such
person’s taxable year. Thus, if an in-
dividual places in service during his
taxable year used section 38 property
with a cost of $25,000, if the cost of
used section 38 property apportioned to
him by an electing small business corpo-
ration for such year is $30,000, and if
his share for such year of the cost of
used section 38 property placed in serv-
ice by a partnership is $20,000, he may
select from the used section 38 property
with a total cost of $75,000 the particular
used section 38 property the cost of
which he wishes to take into account.
No part of the excess of $25,000 ($75,000
cost minus $50,000 annual limitation)

- may be taken into account in any other

taxable year. For determining the
amount of the cost to be apportioned
by an electing small business corpora-
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tion, see paragraph (a)(2) of § 1.48-5;
in the case of estates and trusts, see
paragraph (a) (2) of § 1,48-6. See para-
graph (e) of this section for applica-
tion of $50,000 limitation in the case of
affiliated groups.

(2) Married individuals filing separate
returns. In the case of a husband or
wife who files a separate return, the
aggregate cost of used section 38 prop-
erty which may be taken into account
for the taxable year to which such re-
turn relates cannot exceed $25,000. The
preceding sentence shall not apply, how-
ever, unless the taxpayer’s spouse places
in service (or is apportioned the cost of)
used section 38 property for the taxable
year of such spouse which ends with or
within the taxpayer’s taxable year.
Thus, if a husband and wife who file
separate returns on a calendar year
basis both place in service used section
38 property during the taxable year, the
maximum cost of used section 38 prop-
erty which may be taken into account by
each is $25,000. However, in such case,
if only one spouse places in service (or
is apportioned the cost of) used section
38 property during the taxable year,
such spouse may ftake into account a
maximum of $50,000 for such year. The
determination of whether an individual
is married shall be made under the
principles of section 143 and the regula-
tions thereunder.

(3) Partnerships. In the case of a
partnership, the aggregate cost of used
section 38 property placed in service by
the partnership (or apportioned to the
partnership) which may be taken into
account by the partners with respect to
any taxable year of the partnership may
not exceed $50,000. If such aggregate
cost exceeds $50,000, the partnership
must make a selection in the manner
provided in subparagraph (4) of this
paragraph. The $50,000 limitation ap-
plies to each partner, as well as to the
partnership.

(4) Selection of $50,000 cost. (i) If
the sum of (a) the cost of used section
38 property placed in service during the
taxable year by any person, (b) such
person’s share of the cost of partnership
used section 38 property placed in serv-
ice during the taxable year of a partner-
ship ending with or within such person’s
taxable year, and (¢) the cost of used
section 38 property apportioned to such
person for such taxable year by an elect-
ing small business corporation, estate,
or trust, exceeds $50,000, such person
must make a selection for such taxable
year in the manner provided in sub-
division (ii) of this subparagraph.

(ii) For purposes of computing quali-
fied investment (or, in the case of a
partnership, electing small business cor-
poration, estate, or trust, for purposes of
selecting used section 38 property the
cost of which may be taken into account
by the partners, shareholders, or estate
or trust and its beneficiaries) any person
to whom subdivision (i) of this subpara-
graph applies must select a total cost of
$50,000 from (@) the cost of specific used
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section 38 property placed in service by
such person, (b) such person’s share of
the cost of specific used section 38 prop-
erty placed in service by a partnership,
and (e¢) the cost of used section 38 prop-
erty apportioned to such person by an
electing small business corporation,
estate, or trust. When a particular
property is selected, the entire cost (or
entire share of cost of a particular prop-
erty in the case of partnership property)
of such property must be taken into ac-
count unless, as a result of the selection
of such particular property, the $50,000
limitation is exceeded. Likewise, in the
case of an apportionment from an elect-
ing small business corporation, estate, or
trust, when the cost in a particular useful
life category is selected, the entire cost
in such category must be taken into
account unless, as a result of the selec-
tion of such cost, the $50,000 limitation
is exceeded. Thus, if a person places
in service during the taxable year three
items of used section 38 property, each
with a cost of $20,000, he must select the
entire cost of two of the items and only
$10,000 of the cost of the third item; he
may not select a portion of the cost of
each of the three items. The selection
by any person shall be made by taking
the cost of used section 38 property into
account in computing gualified invest-
ment (or in selecting the used section 38
property the cost of which may be taken
into account by the partners, ete.), and
if such property was placed in service by
such person, he must maintain records
which permit specific identification of
any item of used section 38 property
selected.

(5) Ezxamples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). H, who operates a sole pro-
prietorship, purchases and places in service
in 1963 used section 38 property with a cost
of $60,000. His spouse, W, is a shareholder
in an electing small business corporation

which purchases and places in gervice during
its fiscal year ending June 30, 1063, useq
section 38 property with a cost of 8500
Both spouses file separate returns on s
endar year basis. W, as a 60 percent st
holder on the last day of the taxable year of
the corporation, is apportioned $30,000 (g9
percent of $50,000) of the cost of the used
section 38 property placed in service by the
corporation. The cost of used section 33
property that may be taken into acocunt by
H on his separate return s $25,000. The cost
of used section 88 property that may be
taken into account by W on her sep:
return is $25,000. On the other hand, if the
corporation had made no investment in used
section 38 property, H could take $50,000 of
the 860,000 cost Into account.

Ezample (2). Partners X, Y, and Z share
the profits and losses of partnership XY7 in
the ratio of 50 percent, 30 percent, and 20
percent, respectively. The partnership and
each partner make returns on the basis of
the calendar year. Each partner also oper-
ates a sole proprietorship. In 1963, the part-
nership and the partners purchase and place
in service the following used section 38
property:

Property Estimated Cost

useful jife

Partnership XYZ

Property No. 3. et
Property No. 4. _______

Portuer X
Property No. 5. ..oo....
Partner ¥
Property No. 6. ...
Partner Z

30,000

60, 000

Property NO. 7occeeaauz 4 years. .io...... 36,000

(1) Selection by partnership. In accord-
ance with subparagraph (4)(ii) of this par-
agraph, the partnership selects property No.
1 and $40,000 of the cost of property No. 2
to be taken Into account. Therefore, each
partner's share of cost of the property se-
lected by the partnerghip is as follows:

Property No,

(i1) Selection by partners.
with subparagraph (4) (i1) of this paragraph,
the partners make the following selections:
Partner X selects property No. 6 ($30,000),
his share of the cost of property No. 1 (85,-
000), and $15,000 of his share of the cost
of property No. 2. Partner Y selects $50,000
of the cost of property No. 6, and no part of
his share of the cost of partnership property.
Partner Z, having an aggregate cost of used
section 88 property of only $46,000 (partner-
ship property of $10,000 and individually
owned property of $36,000), takes into ac-
count the entire $46,000.

(i) Qualified investment of partner X.
X's total qualified investment in used sec-
tion 38 property for 1963 Is $35,000, com-
puted as follows:

Partner’s share of cost
Estimated useful Selected : _—
1ife cost -
X (50%) Y (30%) Z (A
$10,000 £5, 000 $3, 000 2,000
, 000 20,000 12, 000 i'
60,000 25,000 15, 000 10, 000
In accordance -
Estimated Appli- | Qualils
Property useful Selected | cable | Invest
X‘?g- life cost per- mex
centage
y A AT, 9 years....| $5,000
L e | 7 years.... 15, 000
B e 6 years....| 30,000
T e S 50,000 |

(lv) Qualified investment of pariner Y.
Y's total qualified investment in used mf'
tion 88 property for 1963 is 850,000 (M:
percent of $50,000) since he selected 050{‘0\
of the cost of property No. 8 which has 3
useful life of 8 years or more.



Friday, May 8, 1964

(v) Qualified investment of partner Z.. Z’s
total qualified Investment in used section
ag property for 1963 Is $19,333, computed as
follows:

Estimated Appli- | Qualified
Property busmtul Selected | cable | invest-
No. 1ife cost per- ment
centage
0 yoars....| $2,000 100 $2, 000
3 :';ea:s..-- 8, 000 6624 5,333
Y ~_| 4years_...| 36,000 334l 12,000
Totoleocofummenanapea]| 46,000} oeee 19,333

(d) [Reserved]

(e) Dollar limitation for members of
an afiliated group—(1) In general. (1)
Section 48(e) (2) (C) provides that the
$50,000 limitation on the cost of used
section 38 property which may be taken
into account for any taxable year shall,
in the case of an affiliated group (as de-
fined in subparagraph (6) of this para-
graph), be reduced for each member of
the group by apportioning the $50,000
amount among those corporations which
are the members of such group in ac-
cordance with their respective amounts
of used section 38 property which may be
taken into account, that is, in accord-
ance with the total cost of used section
38 property placed in service by each
member during its taxable year (without
regard to the $50,000 limitation or the
applicable percentages to be applied in
computing qualified investment).

(i) Except as otherwise provided in
this paragraph, the $50,000 amount
shall be apportioned among those cor-
porations which are members of the af-
filiated group on the last day of the
taxable year of the common parent.
For the taxable year of each such mem-
ber ending with, or within which falls,
the last day of the taxable year of the
common parent, the cost of used section
38 property taken into account in com-
buting qualified investment under sec-
tion 46(c) (1) (B) shall not exceed an
amount which bears the same ratio to
$50,000 as (a) the cost of used section
38 property placed in service by such
member for such taxable year, bears to
(b) the total cost of used section 38 prop-
erty placed in service by all members of
ihe afiiliated group for their taxable
vears ending with, or within which falls,
Such last day of the taxable year of the
Common parent.

) There shall be attached to the
tommon parent’s income tax return a
Slatement, containing the name, address,
o taxpayer account number of each
1&2?"{” of the affiliated group as of the
>‘eﬁr(-§lﬁd°f the common parent's taxable
Bibat 2 schedule showing the com-
o U.rxon_ of the apportionment of the
;«I;]'-,".O, amount among members of the
the ‘;‘l‘;? group, Each such member of
eeords b shall retain as a part of its
Ing the a copy of the statement contain-
attacr . Joportionment schedule which is
t a&‘ed to the common parent’s return.
lime)( d‘ue date (including extensions of
befove?f the common parent’s return is
ment ey 19: 1964, the required state-

¥ be filed on or before such date

With the gi
e x:' aixsélx:%t director with whom the
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(iv) If a member of the affiliated group
(including thé common parent) makes
its income tax return on the basis of a
52-53-week taxable year, the principles
of section 441(f) (2) (A) (ii) and para-
graph (b) (1) of § 1.441-2 apply in deter-
mining the last day of such a taxable

ear.

4 (2) Estimate of used section 38 prop-
erty to be placed in service. (i) For pur-
poses of subparagraph (1) of this
paragraph, if the taxable year of a mem-
ber of the affiliated group (within which
falls the last day of the common parent’s
taxable year) ends later than the 30th
day preceding the date on which the
common parent’s income tax return for
suct year is due (including extensions
of time), such member shall use (if the
total cost of used section 38 property
actually placed in service during its taxa-
ble year is not known), as the cost of
used section 38 property placed in serv=-
ice by it during its taxable year, an esti-
mate of the cost of such property to be
placed in service by it during such year.
Such estimate shall be made on the basis
of the facts and circumstances known as
of the time of the estimate. Any such
estimate shall also be used in determin-
ing the total cost of used section 38 prop-
erty placed in service by all members of
the affiliated group for their taxable
vears ending with, or within which falls,
the last day of such taxable year of the
common parent.

(ii) If an estimate is used by any
member of an affiliated group pursuant
to subdivision (i) of this subparagraph,
each member may later file an original
or amended refurn in which the appor-

tionment of the $50,000 amount is based

upon the cost of used section 38 property
actually placed in service by all members
of the affiliated group during their tax-
able years which end with, or within
which falls, the last day of the common
parent’s taxable year. Such amended
apportionment shall be made only if the
common parent, and each member of
the group whose limitation would be
changed, file original or amended returns
which reflect the amended apportion-
ment based upon the cost of the used
section 38 property actually placed in
service by the group. In such case, a new
statement (reflecting the amended ap-
portionment) shall be attached to the
original or amended return of the com-
mon parent and a copy of such statement
shall be retained by each such member
pursuant to the requirements in sub=
paragraph (1) (iii) of this paragraph.
(3) Short taxable year. If (i) the
refurn of a corporation is for a short
period, (ii) such corporation is a member
of an afiiliated group as of the last day
of such period, and (iii) the last day of
the taxable year of the common parent
of the group does not end with or within
such short period, then such corpora-
tion’s taxable year shall, for purposes of
this paragraph, be considered as ending
with the ldst day of: the common parent’s
taxable year within which falls such
short period. Such corporation will
thus be considered to be a member of the
affiliated group as of the last day of
the common parent’s taxable year and
may be apportioned part of the $50,000
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amount under subparagraph (1) (ii) of
this paragraph. However, if such corpo-
ration's income tax return is due (in-
cluding extensions of time) before the
income tax return of the common parent
is filed, then such corporation shall be
considered to have placed no used sec-
tion 38 property in service and no part
of the $50,000 amount shall be appor-
tioned to such corporation unless such
corporation files (on or after the date
the common parent files its return) an
amended return reflecting the cost of
used section 38 property placed in serv-
ice by it during its short period and such
cost is taken into account by the common
parent in apportioning the $50,000
amount.

(4) Two or more common parents. If
a corporation during its taxable year is
a member of two or more affiliated groups
as of the last day of the taxable year of
the common parent of each such group,
such corporation shall be considered to
be a member of only the affiliated group
whose common parent’s taxable year
ends earliest in such corporation’s tax-
able year,

(5) Nonresident foreign corporation.
(i) A foreign corporation not engaged
in trade or business within the United
States (hereinafter referred to in this
subparagraph as a “nonresident foreign
corporation”) which is not a common
parent need not retain as a part of its
records a copy of the statement required
by subparagraph (1) (iii) of this para-
graph.

(ii) A nonresident foreign corporation
which is a common parent of an affiliated
group shall be considered to have a tax-
able year ending December 31.

(iii) If a nonresident foreign corpo-
ration is a common parent of an affiliated
group, the statement required by sub-
paragraph (1) (iii) (or (2) (ii)) of this
paragraph shall be filed with the Direc-
tor, International Operations Division,
Internal Revenue Service, Washington,
D.C.,, 20225. The statement required by
subparagraph (1) (iii) shall be due on or
before the 75th day after the end of its
taxable year (as determined under sub-
division (ii) of this subparagraph), or
on or before July 15, 1964, whichever is
later. For purposes of subparggraph
(2) of this paragraph, this statement
shall be considered the return of such
corporation.

(6) Definition of affiliated group. For
purposes of this section, an affiliated
group means one defined in section
1504(a?», except that (i) the phrase
“more than 50 percent” shall be sub-
stituted for the phrase “at least 80 per-
cent'” each place it appears in section
1504(a), and (ii) all corporations shall
be treated as includible corporations
(without any exclusion under section
1504(b)). Thus, a foreign corporation
or a corporation exempt from taxation
under section 501 may be a member of an
affiliated group for purposes of this sec-
tion even though under section 1504(b)
neither corporation would be an includ-
ible corporation.

(7) Affiliated group filing a consoli-
daied return. For the purpose of ap-
portioning the $50,000 amount in the
case of members of an afiiliated group
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which join in filing a consolidated re-
turn, all such members shall be treated
as though they were a single member.
Thus, in determining the limitation on
the cost of used section 38 property
which may be taken into account by the
group filing the consolidated return, the
apportionment provided in subpara-
graph (1) (ii) of this paragraph shall be
made by using the aggregate cost of such
property placed in service by all mem-
bers of the group filing the consolidated
return. If all members of the affiliated
group join in filing a consolidated return,
the group may select the items to be
taken into account to the extent of an
aggregate cost of $50,000; if some mem-~
bers of the affiliated group do not join
in filing the consolidated return, then
the members of the group which join in
filing the consolidated return may select
the items to be taken into account to the
extent of the amount apportioned to such
members under subparagraph (1) (if) of
this paragraph.

(8) Examples. This paragraph may
be illustrated by the following examples:

Example (1). (1) P, a domestic corpora-
tion, files an income tax return for its tax-
able year ending June 30, 1968, during which
year it places in service used-section 38 prop-
erty with a cost of $#100,000. On June 30,
1963, P owns 51 percent of the outstanding
stock of 8, also a domestic corporation. S
files a separate Income tax return on the
. basls of a fiscal year ending July 31, 1963,
during which year it places in service used
section 38 property with a cost of $150,000.
The membership of the affiliated group Is
ascertained as of the close of June 30, 1963,
the last day of the taxable year of the com-
mon parent, P. On that day the affiliated
group consists of P and 8.

(i) The cost of used section 38 property
taken Into account by P for its taxable year
ending June 80, 1863, may not exceed $20,000,
that is, an amount which bears the same
ratio to $50,000 as the cost of used section
38 property placed in service by P for its
taxable year ($100,000) bears to the total
cost of used section 88 property placed in
service by all members of the afiillated group
(P and 8) for their taxable years containing
June 30, 1963 ($250,000). Similarly, the
cost of used section 38 property taken into
account by 8 for its taxable year ending
July 31, 1963, may not exceed $30,000.

Ezample (2). (1) P, a domestic corpora-
tion, files an income tax return for its tax-
able year ending December 31, 1062, during
which year it places in service used section
38 property costing $100,000. On December
31, 1962, P owns all the outstanding stock
of 8, a domestic corporation which files a
separate Income tax return for the fiscal
year ending September 30, 1963. P recelves
no extension of time for filing its return
due March 15, 1963. Since the taxdble year
of 8 within which falls December 31, 1962
(the last day of P’s taxable year) ends later
than February 14, 1963 (the 80th day pre-
ceding the date on which P’s return is due),
S estimates the cost of used section 38 prop-
erty which will be placed in service during
its year. On the basis of the facts and
circumstances known as of the time of the
estimate, S estimates that It will place in
service during such year used section 38
property costing $150,000.

(i1) The cost of used section 38 property
taken into account by P and 8 for their re-
sp:lcotlovoobgaxa.ble years may not exceed $20,000

A $150,000
8250'000><‘ui€0.000) and $30,000 (WOO

% $60,000 ), respectively. If Sactually places
in service during its taxable year used sec-
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tion 88 property costing more or less than
$150,000, its Income tax return for the year
ending September 30, 1963, may reflect an
amended apportionment of the $50,000 lim-
itation based upon the cost of used section
38 property actually placed in service by the
group, provided that P files an amended
return to reflect the amended apportion-
ment, For example, If S places In service

used section 38 property costing $200,000,
the cost of used section 38 property taken
into account by P and S for their respec-
tive taxable years could not exceed $16,667

XOB0.000) and $33,333 (

$100,000 $200,000

$300,000 $300,000
X $560,000 ), respectively, under an amended
apportionment, -

§ 1.48-4 FElection of lessor of new sec-
tion 38 property to treat lessee as
purchaser.

(a) In general. Under section 48(d),
a lessor of property may elect to treat
the lessee of such property as having
purchased such property for purposes of
the credit allowed by section 38 if the
following conditions are satisfied:

(1) The property must be “section 38
property” in the hands of the lessor;
that is, it must be property with respect
to which depreciation (or amortization
in lieu of depreciation) is allowable to
the lessor, it must have a useful life of
4 years or more in his hands, and in every
other respect it must meet the require-
ments of § 1.48-1. Thus, for example,
property leased by a municipality to a
taxpayer for use in what is commonly
known as an “industrial park” is not
eligible for the election since, under para-
graph (k) of § 1.48-1, property used by
a governmental unit is not section 38
property. In addition, property used by
the lessee predominantly outside the
United States is not eligible for the
election since, under paragraph (g) of
§ 1.48-1, such property is not section 38
property. For purposes of this subpara-
graph, if the lessor is an estate or trust,
depreciation (or amortization in leu of
depreciation) will be considered allow-
able to the estate or trust even if it is
apportioned to the beneficiaries or other
persons.

(2) The property must be “new sec-
tion 38 property” (within the meaning
of §1.48-2) in the hands of the lessor;
that is, either (i) construction, recon-
struction, or erection of the property
must be completed by the lessor after
December 31, 1961, or (i) the property
must be acquired by the lessor after De-
cember 31, 1961, and the original use of
such property must commence with the
lessor and after such date. See para-
graph (b) of this section for the appli-
cation of the rules relating to “original
use” in the case of leased property.

(3) The property would -constitute
“new section 38 property” to the lessee
if such lessee had actually purchased
the property. Thus, the election is not
available if the lessee is not the original
user of the property. See paragraph (b)
of this section for the application of the
rules relating to “original use” in the
case of leased property. See paragraph
(d) of this section for the determination
of the estimated useful life of leased
property in the hands of the lessee.

(4) A statement of election to treat
the lessee as a purchaser has been filed

in the manner and within the time pro-
vided in paragraph (f) or (g) of this
section. >

(5) The lessor is not a person referred
to in section 46(d), that is, a mutual
savings bank, cooperative bank, or do-
mestic building and loan association to
which section 593 applies; a regulated
investment company or real estate
investment trust subject to taxation
under subchapter M, chapter 1 of the
Code; or a cooperative organization
described in section 1381(a).

(6) In the case of property possession
of which is transferred by a lessor to a
lessee before February 26, 1964, the lessor
and lessee do not join in filing a con-
solidated income tax return for a period
which includes the date on which pos-
session of such property is transferred
to the lessee.

‘The election may be made on a property-
by-property basis or a general election
may be made with respect to each tax-
able year of a particular lessee. If the
conditions of this paragraph have been
met, the lessee shall be treated as though
he were the actual owner of the prop-
erty for purposes of the credit allowed
by section 38. Thus, the lessee shall be
entitled to the credit allowed by section
38 with respect to such property for the
taxable year in which he places such
property in service, and the lessor shall
not be entitled to a credit allowed by sec-
tion 38 with respect to such property
Moreover, if the leased property is
posed of by the lessee, or if it otherv
ceases to bhe section 38 property in
hands, the property will be subject to the
provisions of section 47 (relating to early
dispositions, etec.).

(b) Original use. For purposes of this
section only, the lessor and the lessee
may both be considered as the original
users of an item of leased property. Tie
determination of whether the lessor
qualifies as the original user of leased
property shall be made under paragraph
(b)(7) of §148-2. The determination
of whether the lessee qualifies as the
original user of leased property shall be
made, under paragraph (b)(7) of
§1.48-2, as if the lessee actually pur-
chased the property. Thus, the lessee
would not be considered the original
user of the property if it has been pre-
viously used by the lessor or another
person, or if it is reconstructed, rebuilt,
or reconditioned property. However, the
lessee would be considered the original
user if he is the first person to use the
property for its intended function.
Thus, ‘the fact that the lessor may have,
for example, tested, stored, or attempied
to lease the property to other persons
will not preclude the lessee from being
considered the original user.

(c) Basis of leased property—(1)
General rule. If a valid election is made
under this section, the amount of quali-
fied investment under section 46(c) with
respect to the leased property shall be
determined by reference to the basis of
such property in the hands of the lessee
as determined under subparagraph (2)
or (3) of this paragraph, whichever is
applicable.

(2) Property transferred before Feb-
ruary 26, 1964. (i) In the case of leased

\
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property possession of which is trans-
ferred to the lessee before February 26,
1064, unless subdivision (ii) of this sub-
paragraph applies, the basis of the prop-
erty in the hands of the lessee shall be
the basis of the property in the hands of
the lessor,

(iiy If the property was constructed
by the lessor (or by a corporation which
controls or is controlled by the lessor
within the meaning of section 368(c)),
the basis of the property in the hands
of the lessee shall be an amount equal
to the fair market value of such property
on the date possession is transferred to
the lessee. The term “constructed” shall
be given its commonly accepted meaning,
that is, to build, manufacture, or erect
something which did not theretofore
exist, Thus, reconstruction, rebuilding,
or reconditioning does not constitute
struction”. However, it is not nec-
v that the materials used in con-
struction be new in use.

(3) Property transferred ajter Febru-
ary 25, 1964. (i) In the case of leased
property possession of which is trans-
ferred fo the lessee after February
25, 1964, unless subdivision (ii) of this
subparagraph applies, the basis of the
property in the hands of the lessee shall
be an amount equal to the fair market
value of such property on the date pos-
session is transferred to the lessee.

(i) If the property is leased by a cor-
poration which is a member of an affili-
ated group (within the meaning of para-
graph (f) (5) of § 1.46-1) to another cor-
poration which is a member of the same
affiliated group on the date possession of
the property is transferred to the lessee,
the basis of the property in the hands of
the lessee shall be the basis of the prop-
erty in the hands of the lessor.

(d) Estimated useful life of leased
property. The estimated useful life to
the lessee of property subject to the elec-
tion shall be deemed to be the estimated
useful life in the hands of the lessor for
purposes of computing depreciation, re-
gardless of the term of the lease. The
lessor shall determine the estimated use-
ful life of each leased property on an
Individual basis even though multiple
asset accounts (including guideline class
accounts described in Revenue Proce-
dure 62-21) are used. However, in the
tase of assets similar in kind contained
In a8 multiple asset account, the lessor
shall assign to each of such assets the
average useful life of such assets used in
computing depreciation. Thus, for ex-
?Ifmlo. if during a taxable year a lessor
cases 10 similar trucks with an average
Estimated useful life for depreciation
Purposes of 7 years, based on an esti-
Mated range of 6 to 8 years, he must as-
-«’315 L_isoful life of 7 years to each of the

lrucks,

R Lessor itself a lessee. 1If the lessor
brorroperty s itself a lessee who is
D’f‘_“'*'d' under this section, as having
3rf{°}_‘ﬂ*‘”d such property, and such sub-
.or makes a valid selection under this
;‘}f‘;o{‘ to treat the sublessee as a& pur-
‘u,“;; tl;en the basis and estimated use-
s "Lho such property in the hands of
R lulessee shall be determined un-
ton ‘“ragraphs (e¢) and (d) of this sec-
" 85 if the original lessor had leased
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the property directly to the sublessee on
the date possession of the property is
transferred to the sublessee. Thus, for
example, if on March 1, 1964, corpora-
tion X leases property to corporation Y,
which in turn subleases the property to
individual A (who is the first person to
use the property for its intended func-
tion), and if both X and Y make valid
elections under this section, the basis of
the property to A is equal to its fair mar-
ket value on the date on which posses-
sion is transferred from Y to A (regard-
less of whether X and Y are members of
the same afiiliated group), and its esti-
mated useful life to A is the estimated

useful life in the hands of X.

(f) Property-by-property eleclion—
(1) Manner of making election. The
election of a lessor with respect to a par-
ticular property (or properties) shall be
made by filing a statement with the les-
see, signed by the lessor and including
the written consent of the lessee, con-
taining the following information:

(1) The name, address, and taxpayer
account number of the lessor and the
lessee;

(ii) The district director’s office with
which the income tax returns of the les-
sor and the lessee are filed;

(iii) A description of each property
with respect to which the election is be-
ing made;

(iv) The date on which possession of
the property (or properties) is trans-
ferred to the lessee;

(v) The estimated useful life category
of the property (or properties) in the
hands of the lessor, that is, 4 years or
more but less than 6 years, 6 years or
more but less than 8 years, or 8 years or
more; except that, in the case of prop-
erty possession of which is transferred to
the lessee before January 1, 1964, the
lessor may, at his option, use the esti-
mated useful life of the property (or
properties) in the hands of the lessor
expressed in terms of years;

(vi) The basis of the leased property
in the hands of the lessee (or sublessee)
as determined under paragraph (¢) of
this section; and

(vil) If the lessor is itself a lessee,
the name, address, and taxpayer account
number of the original lessor, and the
district director’s office with which the
income tax return of such original les-
sor is filed.

(2) Time jor making election. The
statement referred to in subparagraph
(1) of this paragraph shall be filed with
the lessee on or before the 60th day after
possession of the property is transferred
to the lessee, or on or before July 15,
1964, whichever is later.

. (3) Election is irrevocable. An elec-
tion under this paragraph shall be irrev-
ocable as of the time the statement
referred to in subparagraph (1) of this
paragraph is filed with the lessee.

(g) General election—(1) In general,
In lieu of making elections on a prop-
erty-by-property basis in the manner
and time prescribed in paragraph (f) of
this section, a lessor may, with respect
to a particular taxable year of a particu-
lar lessee, make a general election to
treat such lessee as having purchased all
properties possession of which is trans-
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ferred under lease by the lessor to the
lessee during such taxable year of the
lessee. An election under this paragraph
may be made only with respect to tax-
able years of a lessee ending after March
31, 1963, and only with respect to prop-
erties possession of which is transferred
under lease to such lessee after such
date.

(2) Manner and time for making gen-
eral election. The general election of a
lessor with respect to a taxable year of
a lessee shall be made by filing a state-
ment with the lessee, signed by the lessor
and including the written consent of the
lessee, on or before the 60th day after
the first transfer under lease (during
such year) to the lessee of possession of
property eligible for the general election
under subparagraph (1) of this para-
graph, or on or before July 15, 1964,
whichever is later. Such statement of
general election shall contain:

(1) The name, address, and taxpayer
account number of the lessor and the
lessee;

(i) The taxable year of the lessee
with respect to which such general elec-
tion is made;

(iii) The district director's office
with which the income tax returns of
the lessor and the lessee are filed;

(iv) If the lessor is itself a lessee, the
name, address, and taxpayer account
number of the original lessor, and ths
district director’s office with which the
income tax return of such original lessor
is filed.

(3) Election 1is irrevocable. A gen-
eral election under this paragraph shall
be irrevocable as of the time the state-
ment referred to in subparagraph (2)
of this paragraph is filed with the lessee
and shall be binding on the lessor and
the lessee for the entire taxable year of
the lessee with respect to which such
general election is made.

(4) Information requirement. If a
lessor, with respect to a taxable year of
a lessee, makes a general election under
this paragraph, such lessor shall provide
such lessee, on or before the 60th day
after the last day of the lessee’s taxable
year, or on or before July 15, 1964,
whichever is later, with a statement (or
statements) containing the information
required by paragraph (f) (1) (ii), iv),
(v) and (vi) of this section with respect
Yo all properties possession of which is
transferred under lease by the lessor to
the lessee during such taxable year.

(h) Signaturé. The statement re-
ferred to in paragraph (f) (1) or (g) (2)
of this section shall not be valid unless
signed by both the lessor and the lessee.
The signature of the lessee shall con-
stitute the consent of the lessee to the
election. The statement shall be signed
by the taxpayer or a duly authorized
agent of the taxpayer. For purposes of
this section, a facsimile signature may be
used in lieu of a signature manually
executed and, if used, shall be as binding
as a signature manually executed. A

(i) [Reserved]

(i) Record requirements, The lessor
and the lessee shall keep as a part of
their records the statement referred to
in paragraph (f) (1), or the statements
referred to in paragraphs (g)(2) and
(g) (4), of this section. The lessor shall
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attach to his income tax return a sum-
mary statement of all property leased
during his taxable year with respect to
which an election is made. However, if
the due date of the return (including
extensions of time) is before July 15,
1964, the summary statement may be
filed on or before such date with the
district director with whom the return
has been filed. Such summary state-
ment shall contain the following infor-
mation: (1) The name, address, and
taxpayer account number of the lessor;
and (2) in numerical account number
order, each lessee’s account number,
name, and address, the estimated useful
life category of the property (or,if appli-
cable, the estimated useful life expressed
in years), and the basis or fair market
value of the property, whichever is
applicable.

(k) Adjustment of rental deductions—
(1) In general. 'The rules of this para-
graph apply only to section 38 property
placed in service before January 1, 1964,
and with respect to any such property
only for taxable years of a lessee be-
ginning before January 1, 1964. If a
lessor makes a valid election under this
section with respect to property placed
in service by the lessee before January
1, 1964, section 48(g) and § 1.48-7 (re-
lating to adjustments to basis of prop-
erty) shall not apply to the lessor with
respect to such property. Thus, the
lessor is not required to reduce under
section 48(g) (1) the basis of such prop-
erty. However, if such an election is
made, the deductions otherwise allowable
under section 162 to the lessee for
amounts paid or accrued to the lessor
under the lease shall be adjusted in the
manner provided in this paragraph. For
special adjustment for taxable years
beginning after December 31, 1963, see
section 203(a) (2) (B) of the Revenue Act
of 1964 (78 Stat. 33).

(2) Decrease in rental deduction. 1)
The deductions otherwise allowable un-
der section 162 to the lessee for amounts
paid or accrued to the lessor under the
lease with respect to leased property
placed in service before January 1, 1964,
shall be decreased under subdivision (i)
or (iii) of this subparagraph, whichever
is applicable, by an amount determined
by reference to the credit earned on the
leased property. The “credit earned”
on the leased property is determined by.
multiplying the qualified investment (as
defined in section 46(c)) with respect to
such property by T percent. Thus, the
credit earned (and the decrease in de-
ductions) is determined without regard
to the limitation based on tax which,
under section 46(a) (2), may limit the
amount of the credit the lessee may take
into account in any one year.

(ii) If, in the case of property placed
in service before January 1, 1964, the
lessor, under paragraph (f) (1) (v) of this
section, supplies the lessee with the use-
ful life of such property expressed in
years, then for each taxable year begin-
ning before January 1, 1964, any part of
which falls within a period beginning
with the month in which the leased prop-
erty is placed in service by the lessee and
ending with the close of the estimated
useful life of such property (as deter-
mined under paragraph (d) of this sec-
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tion), the Ilessee shall deerease the
deduction otherwise allowable under
section 162 for each such taxable year
with respect to such property. The de-
crease for each such taxable year shall
be equal to (a) the credit earned, divided
by (b) the estimated useful life of the
property (expressed in months), multi-
plied by (c) the number of calendar
months in which the leased property
was held by the lessee during such tax-
able year. Thus, if leased property with
a basis of $27,000 in the hands of a
calendar-year lessee, and with an esti-
mated useful life of 10 years, is placed in
service by the lessee on July 15, 1963, the
lessee must decrease his section 162 de-
duction with respect to the leased prop-
erty for the taxable year 1963 by $94.50
($1;890 credit earned, divided by 120,
multiplied by 6).

(iii) If, in the case of property placed
in service before January 1, 1964, the
lessor, under paragraph (f) (1) (v) of this
section, supplies the lessee with the use-
ful life category of such property, then
for each taxable year beginning before
January 1, 1964, during a period equal to
the shortest life of the useful life cate-
gory used by the lessee in computing
qualified Investment under section 46(c)
with respect to the leased property, the
lessee shall decrease the deduction other-
wise allowable under section 162 for such
taxable, year with respect to such prop-
erty. The decrease for each such tax-
able year shall be equal to the credit
earned divided by such shortest life, that
is, 4, 6, or 8. Such decreases shall begin
with the taxable year during which the
lessee places the property in service.
Thus, if leased property with a basis of
$30,000 to the lessee, and an estimated
useful life falling within the 4 years or
more but less than 6 years useful life
category, is placed in service by the lessee
within the lessee’s taxable year ending
December 31, 1962, the lessee must de-
crease his section 162 deduction with
respect to the leased property for each
of the taxable years 1962 and 1963 by
$175 (8700 credit earned divided by 4).

(iv) To the extent that a required de-
crease, under subdivision (i) or (iii) of
this subparagraph, is not taken into
account for any taxable year beginning
before January 1, 1964, because the
deduction otherwise allowable under sec-
tion 162 for such taxable year with
respect to the leased property is less
than the required decrease for such tax-
able year, then the balance of the re-
quired decrease not taken into account
for such taxable year shall decrease the
amount otherwise allowable as a deduc-
tion under section 162 with respect to
such property for the next succeeding
taxable year (or years) beginning before
January 1, 1964, any, for which a
deduction is allowable with respect to
such property. Thus, if the required
decrease with respect to leased property
is $200 for 1962 but the lessee’s deduction
otherwise allowable under section 162 for
such taxable year with respeet to such
property is only $50, the balance of $150
must be applied in 1963 to decrease the
deduction otherwise allowable to the
lessee with respect to the leased property
for such taxable year,

(v) See paragraph (b) of § 1.48-7 {or
reduction of basis in the case of an actua)
purchase of leased property by a lesses
(In a taxable year of such lesse
beginning before January 1, 1964) who
has been treated as a purchaser of such
property under this section.

(3) Increase in rental deduction. 1i,
in any taxable year of a lessee beginning
before January 1, 1964, section 47 applies
(because of an early disposition, ete., of
the leased property) to property which
is subject to a valid election under this
section, and if as a result of the applica-
tion of section 47 the lessee’s tax for the
taxable year is increased or a credit
carryback or carryover is adjusted, then
an appropriate increase in the lessee's
deduction otherwise allowable under
section 162 for such taxable year with
respect to the leased property shall be
made.

(1) Examples. The provisions of this
section may be illustrated by the follow-
ing examples:

Ezxample (1).

X Corporation is engaged in

h
its hands has an estimated useful life
yéars. After December 31, 1861, X Co
tion constructs machine no. 1 at a cost ¢
$20,000 and reconstructs machine no. ’
a cost of 85,000, On February 15, 1962
Corporation, a calendar-year taxpayer, le
both machines from X Corporation
places them in service. The fair ma
value of machine no. 1 on the date on w!
possession is transferred to Y is $25,200.
chine no, 1 would qualify as new sectio
property in Y's hands if it had been ]
chased by Y. If X elects to treat Y
purchaser of machine no. 1, under parag:
(¢) (2) (1) of this section such machine
have a basis of $25,200 in Y's hands, U:
paragraph (f) (1) (v) of this section, X =up
plies ¥ with an estimated useful life of 12
years (expressed In years rather than useful
life category) with respect to machine no. I
for purposes of determining ¥'s qualified in-
vestment. ¥’'s credit earned with respect 0
the property is 81,764 (7 percent of $25.200).
Under paragraph (k) (2) (i) of this section
¥'s deduction attributable to the leased pr
erty for 1962 will be decreased by $13
(credit earned of $1,764, divided by !4%
multiplied by 11), and for 1963 such
duction will be decreased by $147 (81764
divided by 144, multiplied by 12). The clec-
tion is not available with respect to machine
no. 2 since a reconstructed machine would
not constitute new section 38 property i ¥
had purchased it. In such case, while X
cannot make the election to treat Y as @
purchaser, X would be entitled to a crmii':
under section 38 based on its expenditure
$5,000 as an investment in new section =8
property, since such amount representsin' St
of reconstruction after December 31, 1961

Ezample (2). Assume the same facts a5

life expressed in years)

machine no. 1 for purposes of determir
¥’s qualified investment. Under paragrap
(k) (2) (ii1) of this section, Y's dedlxc'.l-“ﬂl
attributable to the leased property wlllﬁ be
decreased by $220.50 (credit earned of 81 s
divided by 8) for each of its taxable years
1962 and 1963,

§ 1.48-5 Electing small business corpo-

rations,
(a) In general. (1) In the case of :x‘x‘-
electing small business corporation (aS

defined in section 1371(b)), the basis of
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“new section 38 property” and the cost
of “used section 38 property” placed in
service during the taxable year shall be
apportioned pro rata among the persons
who are shareholders of such corpora-
tion on the last day of such corporation’s
taxable year. Section 38 property shall
\u)t (by reason of such apportionment)
lose its character as new section 38 prop-
rty or used section 38 property, as the
case may be. The estimated useful life
of such property in the hands of a share-
holder shall be deemed to be the esti-
rmted useful life of such property in the
hands of the electing small business
\uaporation The bases of all new sec-
on 38 properties which have a useful
fe falling within a particular useful
life category shall be aggregated; like-
, the cost of all used section 38 prop-
which have a useful life falling
hin a particular useful life category
shall be aggregated. The total bases of
new section 38 properties within each
useful life category and the total cost of
used section 38 properties within each
useful life category-shall be apportioned
separately. The useful life categories
are: (i) 4 years or more but less than
§ years; (i) 6 years or more but less
than 8 years; and (iil) 8 years or more.

r with which the taxable year of such
corporation ends, his pro rata share of
the total bases of new section 38 proper-
ties within each useful life category, and
his mo rata share of the total cost of

siness corporation on the last day of
s taxable year, the rules of paragraph
(d) (1) of §1.1371-1 and of paragraph
) (2) of §1.1373-1 shall apply.
2) The total cost of used section 38
erty that may be apportioned by an
cling small business corporation to
1areholders: for any taxable year of
h corporation shall not exceed $50,-
000. If the total cost of used section 38
broperty placed in service during the
taxable year by the electing small busi-
Dess corporation exceeds $50,000 such
'poration must select, under para-
h (c) (4) of §1.48-3, the used sec-
lon 38 property the cost of which is to
bC apportioned to its shareholders.
~ (3) A shareholder to whom the basis
or cost) of section 38 property is ap-
‘ortioned shall, for purposes of the credit
d by section 38, be treated as the
*payer with respect to such property.
s, the total cost of used section 38
broperty apportioned to him by the elect-
‘6 small business corporation must be

. $50.,000 limitation on the cost of used
"ku)n 38 property which may be taken
‘ito account by the shareholder in com-
Puting qualified investment for any tax-

ahl

vear is exceeded. If a shareholder
: s into account in determining his
l;Uﬁ“‘ﬁed investment any portion of the
mﬂ“\ (or cost) of section 38 property

aced in service by an electing small
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business corporation and if such prop-
erty subsequently is disposed of or other-
wise ceases to be section 38 property in
the hands of the corporation, such share-
holder shall be subject to the provisions
of section 47.

(b) Summary statement. An electing
small business corporation shall attach
to its return a statement showing the
apportionment to each shareholder of
the total bases of new, and the total
cost of used, section 38 properties within
each useful life category.

(¢) Example. This section may be
illustrated by the following example:

Ezample. (1) X Corporation, an electing
small business corporation which makes its
retwrn on the basis of the calendar year,
acquires and places in service on June 1,
1962, three new assets which qualify as
new section 38 property and three used
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assets which qualify as used section 38 prop=-
erty. The basis of each new, and the cost
of each used, section 38 property and the

estimated useful life of each property are
as follows:

Asset No. Basis (or | Estimated

©ost) useful life

1 (new). ... £30,000 | 4 years.
2 (ncwg._ 30,000 | 4 years.
3 (new)_ . 80,000 | 8 years.
4 (used).. 12,000 | 6 years.
5 (used)..... 12,000 | 6 years,
B s e e 12,000 | 8 years.

On December 31, 1962, X Corporation has 10
shares of stock outstanding which are owned
as follows: A owns 3 shares, B owns 2 shares,
and C owns 5 shares.

(2) Under this section, the total hases
of the new, and the total cost of the used,
section 38 properties are apportioned to the
shareholders of X Corporation as follows:

= New— New—8 Used— Used—8§
Useful life category 4t00 years or 6to8 years or
years more years maore
Total bases or total cost. . oo oo Il $60, 000 $30, 000 $24, 000 - $12,000
Sharsholder A (3/10) - PESTUG s el 18, 000 9,000 7,200 3, 800
Shareholder B (2/10) - oo ca oo eeaa 12, 000 6, 000 4, 800 2,400
Shareholder C (510) ... - 30, 000 15, 000 12, 000 6, 000

Assume that shareholders A, B and C did
not place in pervice during their taxable
years in which falls December 31, 1962 (the
last day of X Corporation’s taxable year) any
section 38 property and that such sharehold-
ers did not own any interests in other elect-
ing small business corporations, partnerships,
estates, or trusts. Under section 46(c), the
qualified investment of shareholder A is
$23,400, of shareholder B is $15,600, and of
shareholder C 1s #£39,000, computed as
follows:

BHAREHOLDER A

Applicable | Qualified
Basis (or cost) percentage |  Invest-
ment
E RN ET) ————— 3334 $6, 000
$0.,000 (now) .. X 100 9,000
$ .200 (used) ... - 6624 4,800
$3,600 (used)- - 100 3,600
) 5 R SRS 23,400
SHAREHOLDER B
$12,000 (NOW) - e e mmmemmen 331§ $4,000
$6,000 (now) ... 100 6, 000
$4.800 (used).....- 0634 3, 200
$2400 (0S8A) < e ceran e 100 2,400
Total...... 5 15, 600
BHARENOLDER O
3334 $10, 000
100 15,000
062§ 8,000
100 6,000
39,000

§ 1.48-6 Estates and trusts.

(a) In general. (1) In the case of an
estate or trust, the basis of “new section
38 property” and the cost of “used sec-
tion 38 property” placed in service during
the taxable year shall be apportioned
among the estate or trust and its bene-
ficiaries on the basis of the income of
such estate or trust allocable to each.
Section 38 property shall not (by reason

of such apportionment) lose its char-
acter as new section 38 property or used
section 38 property, as the case may be.
The estimated useful life of such prop-
erty in the hands of a beneficiary shall
be deemed to be the estimated useful
life of such property in the hands of the
estate or frust. The bases of all new
section 38 properties which have a use-
ful life falling within a particular useful
life category shall be aggregated; like-
wise, the cost of all used section 38 prop-
erties which have a useful life falling
within a particular useful life category
shall be aggregated. The total bases of
new section 38 properties within each
useful life category and the total cost of
used section 38 properties within each
useful life category shall be apportioned
separately. The useful life categories
are: (1) 4 years or more but less than
8 years; (ii) 6 years or more but less
than 8 years; and (iii) 8 years or more.
There shall be apportioned to the estate
or trust for its taxable year, and to each
beneficiary of such estate or trust for his
taxable year in which or with which the
taxable year of such estate or trust ends,
his share (as determined under para-
graph’'(b) of this section) of the total
bases of new section 38 properties within
each useful life category, and his share
of the total cost of used section 38 prop-
erties within each useful life category.

(2) The total cost of used section 38
property that may beapportioned among
an estate or trust and its beneficiaries
for any taxable year of such estate or
trust shall not exceed $50,000. If the
total cost of used section 38 property
placed in service during the taxable year
by the estate or trust exceeds $50,000,
such estate or trust must select, under
paragraph (¢)(4) of § 1.48-3, the used
section 38 property the cost of which is
to be apportioned among such estate or
trust and its beneficiaries.

(3) A beneficiary to whom the basis
(or cost) of section 38 property is appor-
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tioned shall, for purposes of the credit
allowed by section 38, be treated as the
taxpayer with respect to such property.
Thus, the total cost of used section 38
property apportioned to him by the
estate or trust must be taken into ac-
count as cost of used section 38 property
in determining whether the $50,000
limitation on the cost of used property
which may be taken into account by the
beneficiary in computing qualified inyest-
ment for any taxable year is exceeded.
If a beneficiary takes into account in
determining his qualified investment any
portion of the basis (or cost) of section
38 property placed in service by an estate
or trust and if such property. sub-
sequently is disposed of or otherwise
ceases to be section 38 property in the
hands of the estate or trust, such bene-
ficiary shall be subject to the provisions
of section 47.

(4) For purposes of this section, the
term “beneficiary” includes heir, legatee,
and devisee.

(b) Share. A trust’s, estate’s, or
beneficiary’'s share of the total bases of
new section 38 properties, and the total
cost of used section 38 properties, within
a useful life category shall hbe—

(1) The total bases of new (or the
total cost of used) section 38 properties
which have a useful life falling within
such useful life category placed in serv-
ice in the taxable year of the estate or
trust, multiplied by

(2) The amount of income allocable
to such estate or trust or to such bene-
ficiary for such taxable year, divided by

(3) The sum of the amounts of in-
come allocable to such estate or trust
and all its beneficiaries taken into ac-
count under subparagraph (2) of this
paragraph.

(¢) Limitation buased on amount of
tax. Under section 48(f) (3), in the case
of an estate or trust the $25,000 amount
specified in section 46(a)(2) (A) and
(B), relating to limitation based on
amount of tax, shall be reduced for the
taxable year to—

(1) $25,000, multiplied by

(2) The qualified investment with re-
spect to the total bases of new section 38
properties plus the qualified investment
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with respect to the total cost of used
section 38 properties, apportioned to
such estate or trust under paragraph
(a) of this section, divided by

(3) The qualified investment with re-
spect to the total bases of all new sec-
tion 38 properties plus the qualified in-
vestment with respect to the total cost
of all used section 38 properties, appor-
tioned among such estate or trust and
its beneficiaries.

For. purposes of subparagraph (3) of this
paragraph, cost of used section 38 prop-
erty shall not be considered as appor-
tioned to any beneficiary to the extent
that such cost is not taken into account
by such beneficiary in computing quali-
fied investment in used section 38
property.

(d) Summary statement. An estate
or trust shall attach to its return a state-
ment showing the apportionment to such
estate or trust and to each beneficiary of
the total bases of new, and the total cost
of used, section 38 properties within each
useful life category.

(e) Example. This section may be
illustrated by the following example:

Ezxample. (1) XYZ Trust, which makes
its return on the basis of the calendar year,
acquires and places in service on June 1,
1962, three new assets which qualify as new
section 38 property and three used assets
which qualify as used section 38 property.
The basis of the new, and the cost of the
used, section 38 property and the estimated
useful life of each property are as follows:

Assot No. Basis (or | Estimated

cost) usefal life
1 (new). $30,000 | 4 years.
2 (new) . 30,000 | 4 years.
3 (new). 30,000 | 8 years.
4 (used) 12,000 | 6 years.
S(used) . eee ol 12,000 | 6 years.
S umed)csC i i e 12,000 | 8 years,

For the taxable year 1962 the income of XYZ
Trust is $20,000 which 1is allocable as follows:
$10,000 to XYZ Trust, $6,000 to beneficiary
A, and 84,000 to beneficiary B, Beneflciaries
A and B make their returns on the basis of
a calendar year,

(2) Under this section, the total bases of
the new, and the total cost of the used, sec-
tlon 38 properties are apportioned to XYZ
Trust and its beneficiaries as follows:

Useful life category

Total bases or total cost

XYZ Trust (’_‘f_’:_‘_‘,» ...................................
000

20,

Beneficlary A (M) .................................
: 20, 000

Beneficiary B _‘."_929) .................................
20, 000

Assume that beneficiary A placed in service
during his taxable year 1862 new section 38
property with a basis of $10,000 and an esti-
mated useful life of 8 years. Also, assume
that beneficiary B did not place in service
during his taxable year 1962 any section 38
property and that beneficlaries A and B did
not own any interests in other trusts, estates,
partnerships, or electing small business cor-
porations. Under section 46(c), the quali-
fied Investment of X¥YZ Trust is $39,000, of
beneficlary A is $33,400, and of beneficlary B
is $15,600, computed as follows:

New— New—8 Used— Used—8
4to 6 years or 6to8 years or
years more years more
....... $60, 000 $30, 000 $24, 000 $12, 000
....... 30,000 15,000 12, 000 6,000
....... 18, 000 9,000 7,200 3, 600
....... 12,000 6, 000 4,800 2,400
" XYZ Trusr
Applicable | Qualified
Basis (or cost) peércentage invest-
ment
33%¢ $10, 000
100 15,000
663§ 8, 000
$6,000 (used) ... 100 6, 000
Total.... 39, 000

BENEFICIARY A

3334 $6, 000

lg" 9, 000

4, 800

100 3, 600

23, 400

100 10, 000

O s Tt e S S S e 33, 400

$4, 000
B, 000
3, 200
2,400

15, 600

(4) In the case of XYZ Trust, the $25,000
amount specified in section 46(a)(2) (A)
and (B) is reduced to $12,600, computed as
follows: (i) $25,000, multiplied by (i)
$39,000 (qualified investment apportioned to
the trust), divided by (iif) $78,000 (total
qualified investment apportioned among
such trust ($39,000), beneficlary A ($23,400),
and beneficiary B ($15,600) ).

§ 1.48-7 Adjustment to basis.

(a) Reduction of basis; general—(1)
In general. Under section 48(g) (1), the
basis of “section 38 property” placed in
service before January 1, 1964, shall be
reduced by an amount equal to 7 percent
of the “qualified investment” with re-
spect to such property. The reduction
in basis shall be made as of the time
such property is placed in service by
the taxpayer. The basis of such prop-
erty must be reduced by 7 percent of the
qualified investment even though the
limitation based on amount of tax under
section 46(a) (2) reduces the amount of
the credit allowed by section 38 for the
taxable year in which the property is
placed in service. The reduction in
basis of section 38 property placed in
service before January 1, 1964, shall be
taken into account for all purposes of
subtitle A of the Code, except in com-
puting (or recomputing in the case of
early dispositions, etc.) the qualified
investment with respect to such prop-
erty. Thus, such reduction in basis is
taken into account in determining a
reasonable allowance for depreciatiqn
under section 167, except that the addi-
tional amount allowed under section 179
(relating to additional first-year depre-
ciation allowance for small business)
with respect to the cost of certain prop-
erty is determined without regard to
such reduction in basis, Section 48(g)
(1) and this section do not apply to sec-
tion 38 property placed in service a.ftqr
December 31, 1963.  For increase in basis
of property to which this section applies,
see section 203(a) (2) (A) of the Revenue
Act of 1964 (78 Stat. 33).

(2) Special rules. For purposes of
applying subparagraph (1) of this para-
graph—

(i) If, under § 1.48-4, the lessor of new
section 38 property makes a valid elec-
tion to treat the lessee as having pur-
chased such property for purposes of the
credit allowed by section 38, the basis of
such property shall not be reduced.

(ii) If property is used section 38
property and if the cost, or any part
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thereof, of such property is not, because
of the application of the $50,000 limita-
tion on the cost of used section 38 prop-
erty, taken into account in computing
qualified investment (see paragraph (¢)
of §1.48-3) by the person who placed
such property in service or by a person to
whom the cost of such property was
apportioned, no reduction shall be made
to the basis of such property to the ex-
tent such cost, or any part thereof, is
not so taken into account.

(iii) In the case of used section 38
property within a particular useful life
category the cost of which is apportioned
4

v an electing small business corpora-
tion, estate, or trust, if any part of such
cost is not taken into account in com-
puting qualified investment (because of
the $50,000 limitation) by a shareholder
or beneficiary, the electing small business
corporation, estate, or trust shall choose,
to the extent such cost is not so taken
into account, the item (or items) of used
section 38 property, within.such useful
life category, with respect to which no
reduction in basis shall be made.
iv) The basis of section 38 property,
which is disposed of or otherwise ceases
to be section 38 property in the taxable
vear in which it is placed in service
(except where section 47(b) or 46(c) (4)
pplies), shall not be reduced. See par-
agraph (a) (2) of § 1.46-3.

(3) Examples., This paragraph may
be illustrated by the following examples:

Erample (1). (1) X Corporation, which
s its return on the basis of the calendar
acquires and places in service on Jan-
v 2, 1962, an item of new section 38 prop-
with a basis of $10,000 and a useful life
0 years. The amount of qualified inyest-
it with respect to such asset is $10,000
1,000 basis multiplied by 100 percent
able percentage). For the taxable year
X Corporation is allowed under section
a credit of 700 (7 percent of $10,000)
it its iabllity for tax of $1,000.

Under section 48(g)(1), the basis
¢ property is reduced to $9,300 ($10,000
s 8700). Thus, for purposes of deter-
¢ & reasonable allowance for deprecia-
under section 167 with respect to such
rty for the taxable year 1962, its ad-
1 basls 1s $9,300.

ple (2), (1) The facts are the same
xample (1) except that for the tax-
ar 1862 X Corporation's liability for

rporation's Hability for tax for 1962 is
:d to 8500 and the excess of $200 ($700
- earned minus $500 limitation) is an
‘iment credit ecarryover.
(1) The result is the same as i example
 that is, under section 48(g) (1), the
of the property ls reduced to $9,300
0 minus $700), .
iple (3). (1) The facts are the same
n example (1) except that the property
*or purposes of depreciation, placed In
iple asset account. On January 1,
the cost or other basis of the property
account amounted to $50,000 and no
additions or retirements were reflected
¢h account during 1962.
) Under section 48(g)(1), since the
of the property” is reduced to $9,300
0 minus $700), the cost or other basis
roperty in the multiple asset account
ased to $59,300 ($50,000 plus $9,300)
Purposes of computing depreciation
T section 167.
‘mple (4). (1) The facts are the same
“ example (1) except that X Corporation
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makes a valid election wunder paragraph
(a) of §1.179-4 to claim an additional first-
year depreciation allowance with respect to
the entire cost of the property.

(1) Under section 48(g) (1), the basis of
the property is reduced to $9,300 ($10,000
minus §700). In addition, $2,000 (20 per-
cent of $10,000) is allowed as an additional
first-year depreciation allowance. Thus, for
purposes of determining a reasonable allow-
ance for depreciation under section 167
(in addition to the $2,000 computed under
section 179) for the taxable year 1962 with
respect to such property, its adjusted basis
is $7,300 ($9,300 minus $2,000).

Ezxample (5). (i) X Corporation acquires
and places in service on January 1, 1962,
used assets Nos. 1, 2, and 3. Each asset
has a cost of $25,000 and a useful life of
10 years. Such used assets qualify as used
section 38 pro y. X Corporation selects
the 825,000 cost of used asset No. 1 and the
$25,000 cost of used asset No. 2 to be taken
into account in computing qualified in-
vestment. -

(i1) Under section 48(g) (1), the basis of
asset No. 1 is reduced to $23,250, that is,
basis of $25,000 minus $1,750 (7 percent of
$25,000 qualified Investment). Likewise, the
basls of asset No. 2 is reduced to $23,250.
The basis of asset No. 3 is not reduced.

Ezample (6). (1) X Corporation acquires
and places In service on January 1, 1962,
used assets Nos. 1, 2, and 8 which gualify
as used section 38 property. Each asset has
a cost of $20,000 and a useful life of 10
years. X Corporation selects the $20,000
cost of used asset No. 1, the $20,000 cost
of used asset No. 2, and $10,000 of the cost
of used asset No. 3 to be faken into account
in computing qualified Investment.

(ii) Under section 48(g) (1), the basis of
asset No. 1 is reduced to $18,600, that is,
basis of $20,000 minus $1,400 (7 percent of
$20,000 qualified investment). Likewise, the
basis of asset No. 2 is reduced to $18,600.
The basis of asset No. 3 is reduced to $19,300,
that Is basls of $20,000 minus $700 (7 percent
of $10,000 qualified Investment).

Ezample (7). (1) X Corporation, an elect-
ing small business corporation which makes
its return on the basis of the calendar year,
acquires and places in service on January
1, 1962, five used assets which qualify as
used section 38 property. The cost of each
used section 38 property and the estimated
useful life of each property are as follows:

Assot No. Cost | Estimated

useful life
> ¢ oot o e S I R B $20,000 | 8 years,
p & 24,000 | 6 years,
3 3,000 | 4 years,
4 6,000 | 4 years,
8. 3,000 | 4 years,

On December 31, 1962, X Corporation has 10
shares of stock outstanding which are owned
as-follows: A owns 3 shares, B owns 2 shares,
and C owns 5 shares. All the shareholders
make their returns on the basis of a calendar
year. X Corporation selects the 820,000 cost
of asset No. 1, the $24,000 cost of asset No.
2, the $3,000 cost of asset No. 3, and 83,000
of the cost of asset No. 4 to be apportioned
to its shareholders. Under § 1.48-5, the total
cost of the used section 38 property selected
is apportioned to the shareholders of X Cor-
poration as follows:

Used— | Used— | Used—

Useful life category 4106 Oto8 8 years

years yoars | or more
Total cost. . .ae.. $6,000 | $24, 000 $20, 000
Shareholder A (3/10).... 1,800 7,200 6, 000
Sharcholder B (2/10;.._. 1, 200 4,800 4,000
Sharcholder C (6/10) ... 3,000 12, 10, 000
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Assume that shareholders A, B, and C did
not place in service during their taxable
years ending December 31, 1962, any section
38 property and that such shareholders did
not own any interests in other electing small
business corporations, partnerships, estates,
or trusts. Under section 46(c) (1) (B) each
shareholder computes his qualified invest=
ment as follows:

SHAREHOLDER A

Cost Applicable | Qualified
percentage | investment
3314 $600
B84 4,800
100 6, 000
11,400
$400
3, 200
4,000
7,600
—
SHAREHOLDER C
$1, 000
oo %o
100 10, 000
19, 000

(i) Under section 48(g) (1), the basis of
each asset (except asset No. §) is reduced
by 7 percent of the qualified investment with
respect to such asset, as follows:

Basis Basls
Asset before Qualified investment after
No. redue- reduc-

tion tion

Minus 7% of $20,000...| $18,
Minus 7% of $16,000.... 2,
Minus 7 ?0131.000...- 2,
Minus 7% of §1,000. .. 5,

88&8

The basis of asset No. 5 is not reduced.

Ezample (8). (1) The facts are the same
as in example (7) except that shareholder C
acquired and placed in service on June 1,
1962, in his individual proprietorship, used
asset No. 6 with a cost of $27,000 and an
estimated useful life of 10 years. In com-
puting his qualified Investment, shareholder
C selects the $27,000 cost of asset No. 6, the
$10,000 cost of used section 38 property
within the 8 years or more useful life cate-
gory apportioned to him by X Corporation,
the $12,000 cost of used section 38 property
within the 6 to 8 years useful life category
apportioned to him by X Corporation, and
$1,000 of the cost of used section 38 property
within the 4 to 6 years useful life category
apportioned to him by X Corporation.
Under section 46(c) (1) (B), he computes his
qualified investment as follows:

Applica- | Qualified
Proprietorship Cost ble per- | invest-
centage ment
Asset NO. B e $27,000 100 $27, 000
Apportioned by X Cor~
poration:
8 years or more. 10, 000 100 10, 000
6to8 years. ... 12,000 6634 8,000
4 to 6 yoars, 1,000 a3l4 g
45,333

(i1) Since only $4000 of the 86000 cost of
used section 388 property in the 4 to 6 years
useful life category apportioned by X Cor~
poration was taken into account by share-
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holders A, B, and C in computing their
qualified investment, only $4000 of the bases
of the assets in such category is subject to
reduction. Under subparagraph (2)(iii) of
this paragraph, X must choose an item of
property in such category, $2000 of the basis
of which will not be subject to the reduction.
Therefore, X Corporation chooses to reduce
the basis of asset No. 4 by 7 percent of quali-
fied investment with respect to only $1,000
of the cost of such asset (in lieu of the $3000
previously selected). The bases of assets
Nos. 1, 2, and 38 are reduced by 7 percent of
the qualified investment with respect to each
such asset. The basis of each asset is re-
duced as follows:

Basis Basis
Asset before Qualified investment after
No. reduc- redue-
tion tion
$20,000 | Minus 7% of $20,000...| §18, 600
24,000 | Minus 7% of $16,000.... 22, 880
3,000 | Minus 7% of$1.000.| 2,030
6,000 | Minus 7% of $333...... b, 977

The basis of asset No. 5 is not reduced.

(iii) The basis of asset No. 6, in the hands
of shareholder C, is reduced to $25,110, that
is, basis of $27,000 minus $1,890 (7 percent of
$27,000 qualified investment).
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Example (9). (1) ABC Partnership, which
makes its return on the basls of the calendar
year, acquires and places in service on
January 1, 1962, five used assets which
qualify as used section 38 property. The
cost of each used section 38 property and the
estimated useful life of each property are
as follows:

Asset No. Cost Estimated
useful life

$20,000 | 8 years.

24,000 | 6 years.

3,000 | 4 years,

6,000 | 4 years,

3,000 | 4 years,

Partners A, B, and C share the profits and
the losses of partnership ABC in the ratio
of 50 percent, 30 percent, and 20 percent,
respectively. ABC Partnership selects the
$20,000 cost of asset No. 1, the $24,000 cost
of asset No. 2, the $3,000 cost of asset No. 3,

.and 83,000 of the cost of asset No. 4, to be

taken into account by its members In com-
puting qualified investment. Under para-
graph (f) (2) of § 1.46-3, each partner's share
of the cost of the partnership used section
38 property to be taken into account in com-
puting qualified investment is as follows:

Asset No.

Estimated useful
life

Partner’s share of cost
Cost

Each partner makes his return on the basis
of the calendar year. Assume that partners
A, B, and O did not place in service during
their taxable years ending December 31, 1962,
any section 38 property and that such part-
ners did not own any interests in other part-
nerships, estates, trusts, or electing small
business corporations. Under section 46(c),
each partner computes his qualified invest-
ment as follows:

PARTNER A
Asset No. Bhare of | Applicable | Qualified
cost percentage [investment
$10, 000 100 J $10, 000
12, 000 66 8, 000
1, 500 33, 500
1, 500 38%¢ 500
19, 000
PARTNER B
$6, 000 100 $6, 000
7,200 663 4,800
900 33, 300
900 33, 300
11,400
PArTNER O
$4,000 100 $4,000
4, 800 3,200
600 33, 200
600 33 200
7, 600

(ii) Under section 48(g) (1), the basis of
each asset selected by the partnership is re-
duced by 7 percent of the qualified invest-
ment with respect to such asset, as follows:

A (50%) | B (30%) C (20%)
$10, 000 $6, 000 $4, 000
12, 000 7,200 4,800
1, 500 900 600
1, 500 900 600
Basis Basis
Assot before Qualified investment after
No. redue- reduc-
tion tion
Minus 7% of $20,000...| $18, 600
Minus 7% of $16,000...| 23,880
Minus 7% of $1,000._._ 2,930
Minus 7% of $1,000.... 5,980

The basis of asset No. 5 is not reduced.

Ezample (10). (1) The facts are the same
as in example (9) except that partner A
acquired and placed in service on June 1,
1962, in his individual proprietorship, used
asset No. 6 with a cost of $26,000 and an
estimated useful life of 10 years. Partner
A selects the $26,000 cost of asset No. 6, his
$10,000 share of the cost of asset No. 1, his
$12,000 share of the cost of asset No. 2, his
$1,600 share of the cost of asset No. 8, and
$500 of his share of the cost of asset No. 4,
to be taken into account in computing his
qualified Investment. Under section 46(c),
he computes his qualified investment as
follows:

Proprietorship Cost Applicable | Qualified
property percentage | investment
Asset No. 6. $26, 000 100 $26, 500
Partnership Share of

property cost

$10, 000 100 10, 000

12, 000 6634 8,000

1, 500 3314
500 33} 167
44, 667

(i) Under section 48(g) (1), the basis of
each asset selected by the partnership is re.
duced by 7 percent of the qualified invest.
ment with respect to such asset as follows:

Basis Basis
Asse before Qualified Investment after
No. reéduc- reduc-
tion tion
Minus 7‘”7’ of $20,000. ..
Minus 7% of $16,000_..
Minus 79 of $1,000.

Minus 7% of $667_ ...

Tho basis of asset No, § is not redaced.

(111) The basis of asset No. 6, in the hands
of partner A, is reduced to $24,180, that s,
basis of $26,000 minus 81,820 (7 percent of
$26,000 qualified investment).

(b) Reduction of basis; purchase of
leased property by lessee treated as pur-
chaser. (1) If a lessor of property placed
in service before January 1, 1964, makes
8 valid election under § 1.48-4 to treat
the lessee as having purchased such
property for purposes of the credit al-
lowed by section 38 and if such lessee at
a later date (in a taxable year of the
lessee beginning before January 1, 1964)
actually purchases such property, the
basis of such property shall be reduced,
as of the time of the actual purchase, by
an amount equal to the excess of—

(i) The credit earned (as defined in
paragraph (k) (2)(i) of §1.48-4) with
respect to such property, over

(ii) The sum of the amounts by which
the lessee-purchaser has decreased,
under paragraph (k) (2) of § 1.48-4, his
deductions otherwise allowable under
section 162 for amounts paid or accrued
to the lessor-vendor under the lease with
respect to such property.

(2) The operation of this paragraph
may be illustrated by the following ex-
ample:

Ezample. (1) X Corporation acquires on
January 1, 1962, an item of new section 38
property with a basis of $12,000 and with 2
useful life of 8 years. Y Corporation, which
makes ifs return on the basis of a calendar
year, leases such property from X Corpora-
tion and places it in service on February 1,
1962. Under § 1.48-4, X Corporation makes
a valld election to treat ¥ Corporation as
having purchased such property for purposes
of the credit allowed by section 38, Under
paragraph (k) (2) (1) of § 1.48-4, the amourt
of the credit earned with respect to such
property is $840 (7 percent of $12,000). Ifor
the taxable year 1962 Y Corporation de-
creases, under paragraph (k)(2)(il) of
§ 1.48-4, its deductions otherwise allowable
under section 162 for amounts paid to X
Corporation under the lease with respect to
such property by $96.25 ($840 multiplied by
11/96). On January 1, 1968, Y Corporation
actually purchases such property from X
Corporation for $9,000.

(1) As of January 1, 1963, ¥ Corporation
must reduce the basis of the property by
$743.75 ($840 minus $96,26). Thus, for pur-
poses of determining a reasonable allowance
for depreciation under sectlon 187 with re-
spect to such property for the taxable year
1963, its adjusted basis is $8,256625 (89,000
minus $§743.76). ;

[F.R. Doc. 64-4647; Filed, May 7, 1964
8:50 a.m.]
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SUBCHAPTER F—PROCEDURE AND
ADMINISTRATION

['T-D. 6730]

PART 301—PROCEDURE AND
ADMINISTRATION

Periods of Limitations and Interest

In order to conform the Regulations
on Procedure and Administration (26
CFR Part 301) to the amendments made
to the Internal Revenue Code of 1954 by
the Federal-Aid Highway Act of 1961
(75 Stat. 122), the Trade Expansion Act
of 1962 (76 Stat. 872), the Revenue Act
of 1962 (76 Stat. 960), and the Act of
October 23, 1962 (Public Law 87-858,
76 Stat. 1134), the regulations are
amended as follows:

ParaGRAPH 1. Section 301.6501(c) is
amended by revising subsection (c¢) (6)
of section 6501 and the historical note
to read as follows:

§301.6501(¢) Statutory provisions;
limitations on assessment and collec-
tions; exceptions.

Sec. 6501. Limitations on assessment and
collection, * ¢ *

(¢) Ezceptions. * * *

(6) Tax resulting from certain disiribu-
tions or from termination as life insurance
company. In the case of any tax imposed
under section 802(a) by reason of section
802(b) (3) on account of a termination of the
taxpayer as an insurance company or as a
life Insurance company to which section 815
(d) (2) (A) applies, or on account of a dis-
tribution by the taxpayer to which section
815(d) (2) (B) applies, such tax may be as-
cessed within '8 years after the return was
filed (whether or not such return was filed
on or after the date prescribed) for the tax-
able year for which the taxpayer ceases to be
an insurance company, the second taxable
for which the taxpayer is not a life
insurance company, or the taxable year in
which the distribution is actually made, as
the case may be.

[Sec. 6501(c) as amended by sec. 3(g), Life
Insurance Company Income Tax Act 1959
(73 Stat. 140); sec. 3(b) (4), Act of Oct. 23,
1962 (Pub. Law 87-858, 76 Stat, 1137) ]

_ Par. 2. Section 301,6501¢h) is amended
by revising subsection (h) of seetion 6501
and the historical note to read as follows:

§301.6501(h) Statutory provisions;
limitations on assessment and collec-
ton; net operating loss earrybacks,

Sec. 6501. Limitations on assessment and

Collection, » o

(h) Net operating loss carrybacks. In the
tase of a deficiency attributable to the ap-

Plication to the taxpayer of a net operating

loss carryback (including deficiencies which

may be assessed pursuant to the provisions

of section 6213(b) (2) ). such deflciency may

be

ssessed at any time before the expiration
"Uﬁ e period within which a deficlency for
“Ie taxable year of the net operating loss
Which results in such carryback may be as-
Sessed, or within 18 months after the date on
:‘ bich the taxpayer files in accordance with
“ectlon 172(b) (3) a copy of the certification
Leivl Tespect to such taxable year) issued
Ai,‘:‘“r section 317 of the Trade Expansion
AtL of 1862, whichever is later,

|Sec. 8501(h) as added by sec. 81(b), Techni-
¢l Amendments Act 1958 (72 Stat. 1663);
wid as amended by sec. 317(c), Trade Ex-
bansion Act 1962 (76 Stat. 890) | ¢

' Pt\a. 3. Section 301.6501(h)-1 is
“mended to read as follows:
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§301.6501(h)-1 Net operating loss
carrybacks.

In the case of a deficiency attributable
to the application to the taxpayer of a net
operating loss carryback (including de-
ficiencies which may be assessed pur-
suant to the provisions of section 6213
(b) (2)), such deficiency may be assessed
at any time before the expiration of the
period within which a deficiency for the
taxable year of the net operating loss
which results in such carryback may be
assessed, or within 18 months after the
date on which the taxpayer files in ac-
cordance with section 172(b) (3) a copy
of the certification (with respect to such
taxable year) issued under section 317
of the Trade Expansion Act of 1962,
whichever is later.

Par. 4. Section 301.6501(j), as amend-
ed by Treasury Decision 6555, approved
March 9, 1961, is redesignated § 301.6501
(k), subsection (j) of section 6501 is
redesignated subsection (k), and the his-
torical note is revised. The amended
provisions read as follows:

§ 301.6501 (k) Statutory provisions;
limitations on assessment and collec-
tion: joint income return after sepa-
rate return.

Sec. 6501. Limitations on assessment and
collection. * * *

(k) Joint income return ajfter separate
return. For period of limitations for assess-
ment and collection in the case of a joint in-
come return filed after separate returns have
been filed, see section 6013(b) (3) and (4).

[Sec. 6601(h) as redesignated by sec. 81(b),
Technical Amendments Act 1958 (72 Stat.
1663); sec. 3(c), Act of Sept. 14, 1960 (Pub.
Law 86-780, 74 Stat. 1013); sec. 2(e) (1), Rev~
enue Act 1962 (76 Stat. 971) |

Par. 5. Immediately after § 301.6501
(i)-1 there are inserted the following
new sections:

§ 301.6501(j) Statutory provisions;
limitations on assessment and collec-
tion; investment credit carryhacks.

Sec. 6501. Limitations on assessment and.

collection, * * *

(}) Investment credit carrybacks. In the
case of a deficiency attributable to the ap-
plication to the taxpayer of an investment
credit carryback, such deficiency may be as-
sessed at any time before the expiration of
the period within which a deficiency for the
taxable year of the unused investment credit
which results in such carryback may be
assessed.

[Sec. 6501()) as added by sec. 2(e) (1), Rev-
enue Act 1962 (76 Stat. 971) |

§ 3016501 (j)—-1 Investment ecredit
carryback ; taxable years ending after
December 31, 1961.

With respect to taxable years ending
after December 31, 1961, a deficiency at-
tributable to the application to the tax-
payer of an investment credit carryback
may be assessed at any time before the
expiration of the period within which
a deficiency for the taxable year of the
unused investment credit which results
in such carryback may be assessed.

PAR. 6. Section 301.6511(d) is amended
by revising subsection (d) (2) (A) of sec-
tion 6511 and the historical note, and by
adding a new paragraph (4) to section
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6511(d). The amended provisions read
as follows:

§301.6511(d) Statutory provisions;
limitations on credit or refund; spe-
cial rules applicable to income taxes.

Sec. 6511. Limitations on credit or re-
,und_ L

(d) Special rules applicable to income
tazes, * % *

(2) Special period of limitation with re-
spect to net operating loss carrybacks—(A)
Period of limitation. If the claim for credit
or refund relates to an overpayment attribut-
able to a net operating loss carryback, in
lieu of the 3-year period of limitation pre-
scribed in subsection (a), the period shall be
that period which ends with the expiration
of the 15th day of the 40th month (or the
39th month in the case of a corporation) fol-
lowing the end of the taxable year of the net
operating loss which results in such carry-
back, or the period prescribed in subsection
(¢) in respect of such taxable year, which-
ever expires later; except that—

(1) With respeet to an overpayment at-
tributable to a net operating loss carryback
to any year on account of a certification is-
sued to the taxpayer under section 317 of the
Trade Expansion Act of 1962, the period shall
net expire before the expiration of the sixth
month following the month in which such
certification is Issued to the taxpayer, and

(if) With respect to an overpayment at-
tributable to the ereation of, or an increase
in, & net operating loss carryback as a result
of the elimination of excessive profits by a
renegotiation (as defined in section 1481(a)
(1) (A)), the period shall not expire before
September 1, 1959, or the expiration of the
twelfth month following the month in which
the agreement or order for the elimination
of such excessive profits becomes final,
whichever is the later,

In the case of such a claim, the amount of
the credit or refund may exceed the portion
of the tax paid within the period provided
in subsection (b) (2) or (¢), whichever is ap-
plicable, to the extent of the amount of the
overpayment attributable to such carryback.

- - - - -

(4) Special period of limitation with re-
spect to investment credit carrybacks—(A)
Period of limitation. If the claim for credit
or refund relates to an overpayment attrib-
utable to an Investment credit carryback,
in lieu of the 3-year period of limitation
prescribed in subsection (a), the period
shall be that period which ends with the
expiration of the 15th day of the 40th month
(or 39th month, In the case of a corpora-
tion) following the end of the taxable year
of the unused Investment credit which re-
sults in such carryback, or the perlod pre-
scribed in subsection (c¢) in respect of such
taxable year, whichever expires later. In
the case of such a claim, the amount of the
credit or refund may exceed the portion of
the tax pald within the period provided in
subsection (b)(2) or (c), whichever is ap-
plicable, to the extent of the amount of the
overpayment attributable to such carryback,

(B) Applicable rules. If the allowance of
& credit or refund of an overpayment of tax
attributable to an Investment credit carry-
back is otherwise prevented by the opera-
tlon of any law or rule of law other than
section 7122, relating to compromises, such
credit or refund may be allowed or made, if
claim therefor is filed within the period pro-
vided in subparagraph (A) of this paragraph.
In the case of any such claim for credit or
refund, the determination by any court, in-
cluding the Tax Court, in any proceeding in
which the decision of the court has become
final, shall not be conclusive with respect to
the investment credit, and the effect of such
credit, to the extent that such credit is af-
fected by a carryback which was not in issue
in such proceeding.
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[Sec. 8511(d) as amended by sec. 82(d),
Technical Amendments Act 1958 (72 Stat.
1663); sec. 1(a), Act of Sept. 16, 1859 (Pub.
Law 86-280, 73 Stat. 563); sec. 317(d), Trade
Expansion Act 1962 (76 Stat. 891); sec. 2(e)
(2), Revenue Act 1982 (76 Stat. 971)1

Par. 7. Section 301.6511(d)-2 is
amended by revising subparagraph (1)
of paragraph (a) to read as follows:

§ 301.6511(d)-2 Overpayment of in-
come tax on account of net operating
loss carryback.

(a) Special period of limitation. (1)
If the claim for eredit or refund relates
to an overpayment of income tax attrib-
utable to a net operating loss carryback,
provided in section 172(b), then in lieu
of the 3-year period from the time the
return was filed in which the claim may
be filed or credit or refund allowed, as
preseribed in section 6511 (a) or (b), the
period shall be whichever of the follow-
ing 2 periods expires later:

(i) The period which ends with the
expiration of the fifteenth day of the
fortieth month (or thirty-ninth month,
in the case of a corporation) following
the end of the taxable year of the met
operating loss which resulted in the
carryback; or >

(ii) The period which ends with the
expiration of the period prescribed in
section 6511(c) within which a claim
for credit or refund may be filed with
respect to the taxable year of the net op-
erating loss which resulted in the
carryback;
except that—

(@) With respect to an overpayment
attributable to a net operating loss car-
ryback to any year on account of a cer-
tification issued to the taxpayer under
section 317 of the Trade Expansion Act
of 1962, the period shall not expire be-
fore the expiration of the sixth month
following the month in which such certi-
fication is issued to the taxpayer, and

(b) With respect to an overpayment
attributable to the creation of, or an in-
crease in, a net operating loss carry-
back as a result of the elimination of
excessive profits by a renegotiation (as
defined in section 1481(a) (1) (A)), the
period shall not expire before Septem-
ber 1, 1959, or the expiration of the
twelfth month following the month in
which the agreement or order for the
elimination of such excessive profits be-
comes final, whichever is the later.

Par. 8. Immediately after § 301.6511
(d)-3 there is inserted the following
new section:

§ 301.6511(d)—4 Overpayment of in-
come tax on account of investment
credit carryback.

(a) Special period of limitation. (1)
If the claim for credit or refund relates
to an overpayment of income tax at-
tributable to an investment credit car-
ryback, provided in section 46(b), then
in lieu of the 3-year period from the time
the return was filed in which the claim
may be filed or credit or refund
allowed, as prescribed in section 6511
(a) or (b), the period shall be whichever
of the following 2 periods expires later;

RULES AND REGULATIONS

(i) The period which ends with the
expiration of the fifteenth day of the
fortieth month (or thirty-ninth month,
in the case of & corporation) following
the end of the taxable year of the unused
investment credit which resulted in the
carryback; or

(ii) The period which ends with the
expiration of the period prescribed in
section 6511¢¢) within which a claim
for credit or refund may be filed with
respect to the taxable year of the unused
investment credit which resulted in the
carryback.

(2) In the case of a claim for credit
or refund involving an investment credit
carryback described in subparagraph
(1) of this paragraph, the amount of
the credit or refund may exceed the por-
tion of the tax paid within the period
provided in section 6511 (b) (2) or (¢),
whichever is applicable, to the extent
of the amount of the overpayment at-
tributable to the carryback. If the claim
involves an overpayment based not only
on an investment credit carryback de-
scribed in subparagraph (1) of this para-
graph but based also on other items, the
credit or refund cannot exceed the sum
of the following:

(1) The amount of the oyerpayment
which is attributable to the investment
credit carryback, and

(ii) The balance of such overpay-
ment up to a limit of the portion, if any,
of the tax paid within the period pro-
vided in section 6511 (b)(2) or (c), or
within the period provided in any other
applicable provision of law.

(3) If the claim involves an overpay-
ment based not only on an investment
credit carryback described in subpara-
graph (1) of this paragraph but based
also on other items, and if the claim
with respect to any items is barred by
the expiration of any applicable period
of limitation, the portion of the overpay-
ment attributable to the items not so
barred shall be determined by treating
the allowance of such items as the first
adjustment to be made in computing
such overpayment. If a claim for credit
or refund is not filed, and if credit or re-
fund is not allowed, within the period
prescribed in this paragraph, then credit
or refund may be allowed or made only
if claim therefor is filed, or if such
credit or refund is allowed, within the
period prescribed in section 6511 (a), (b),
or (¢), whichever is applicable, subject to
the provisions thereof limiting the
amount of credit or refund in the case
of a claim filed, or if no claim was filed,
in case of credit or refund allowed, with-
in such applicable period. For the limi-
tations on the allowance of interest for
an overpayment where credit or refund
is subject to the provisions of this sec-
tion, see section 6611(f).

(b) Barred overpayments. If the al-
lowance of a credit or refund of an over-
payment of tax attributable fo an in-
vestment credit carryback is otherwise
prevented by the operation of any law
or rule of law (other than section 7122,
relating to compromises), such credit
or refund may be allowed or made under
the provisions of section 6511(d) (4) (B)

if a claim therefor is filed within the-

period provided by section 6511(d) (4)
(A) and paragraph (a) of this section

for filing a claim for credit or refund of
an overpayment attributable to a carry-
back. In the case of a claim for credit
or refund of an overpayment attributa-
ble to a carryback, the determination
of any court, including the Tax Court,
in any proceeding in which the decision
of the court has become final, shall not
be conclusive with respect to the in-
vestment credit, and the effect of such
credit, to the extent that such credit is
affected by a earryback which was not
in issue in such proceeding.

Par. 9. Section 301.6601 is amended by
revising subsections (c¢) (2) and (e) of
section 6801 and the historical note to
read as follows:

§ 301.6601 Statutory provisions; inter-
est on underpayment, nonpayment,
or exiensions of time for payment, of
tax.

Sec. 6601, Interest on underpayment, non-
payment, or extensions of time jor pay-
ment,of taz. * * *

(c) Last date prescribed for payment. * * *

(2) Installment payments. In the case
of an election under section 6152 (a) or 6156
(a) to pay the tax in installments—

(A) The date prescribed for payment of
each installment of the tax shown on the
return shall be determined under section
6152(b) or 6156(b), as the case may be,
and

(B) The last date prescribed for pay-
ment of the first installment shall be deemed
the last date prescribed for payment of any
portion of the tax not shown on the return.

. * - . -

(e) Income tax reduced by carryback—
(1) Net operating loss carryback. If the
amount of any tax imposed by subtitle A
is reduced by reason of a carryback of a net
operating loss, such reduction in tax shall
not affect the computation of interest under
this section for the period ending with the
last day of the taxable year In which the
net operating loss arises.

(2) Investment credit carryback. If the
credit allowed by section 88 for any taxable
year is increased by reason of an investment
credit carryback, such increase shall not
affect the computdtion of interest under
this section for the period ending with the
1ast day of the taxable year in which the
investment credit carryback arises.

- L - - >
[Sec.~6601 as amended by secs. 66(c), 83(a)
(1), 84(a), Technical Amendments Act 1958
(72 Stat. 1658, 1663, 1664); sec. 208 (e),
Small Business Tax Revision Act 1958 (72
Stat. 1685); sec. 203(c¢)(2), Federal-Ald
Highway Act 1961 (75 Stat. 126) ; sec. 2(e) (3),
Revenue Act 1962 (76 Stat. 972)]

Par. 10. Section 301.6601-1, as amended
by Treasury Decision 6585, approved De-
cember 21, 1961, is further amended by
revising paragraphs (¢)(2) (1) and (e)
to read as follows:

§ 301.6601-1 Interest on underpay-
ments,
> - * L] -

(¢) Last date prescribed jor payment.
. =

(2) (i) If a tax or portion thereof is
payable in installments in accordance
with an election made under section
6152(a) or 6156(a), the last date pre-
scribed for payment of any installment
of such tax or portion thereof shall be
determined under the provisions of sec-
tion 6152(b) or 6156(b), as the case may
be, and interest shall run on any unpaid
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installment from such last date to the
date on which payment is received.
However, in the event installment privi-
lezes are terminated for failure to pay
an installment when due as provided by
section 6152(d) and the time for the pay-
ment of any remaining installment is
accelerated by the issuance of a notice
and demand therefor, interest shall run
on such unpaid installment from the
date of the notice and demand to the
date on which payment is received. Bub
see section 6601(f) (4).

£l - - - *

e) Income tax reduced by carryback.
(1) The carryback of a net operating loss
or an investment credit shall not affect
the computation of interest on any in-
come tax for the period commencing
with the last date prescribed for the pay-
i of such tax and ending with the
day of the taxable year in which the
yss or credit arises. For example, if the
vback of a net operating loss or an
stment credit to a prior taxable
period eliminates or reduces a deficiency
in income tax for that period, the full
amount of the deficiency will neverthe-
bear interest at the rate of 6 percent
per annum from the last date prescribed
for payment of such tax until the last
day of the taxable year in which the loss
or credit arose. Interest will continue
to run beyond such last day on any por-
ion of the deficiency which is not elimi-
»d by the carryback.
) Where an extension of time for
nent, of income tax has been granted
er section 6164 to a corporation ex-
2 a net operating loss carryback,
st is payable at the rate of 6 per-
per annum on the amount of such
aid tax from the last date prescribed
payment thereof without regard to
uch extension.
_(3) Where there has been an allowance
of an overpayment attributable fo a net
operating loss carryback or an invest-
credit carryback and all or part of
1 allowance is later determined to be
cessive, interest shall be computed on
xcessive amount from the last day
> year in which the net operating
or investment credit arose until the
¢ on which the repayment of such
ive amount is received.

® * - - .

Piz, 11, Section 301.6611 is amended
by revising subsection () of section 6611
and the historical note to read as follows:

§301.6611 Stawutory provisions; inter-
esl on overpayments.

Sec. 6611. Interest on overpayments. * * *
(1) Refund of income tax caused by carry-
(1) Net operating loss carryback. For
ses of subsection (a), if any overpay-
of tax imposed by subtitle A results
+ cartyback of a net operating loss, such
; ‘yment shall be deemed not to have
Jeen made prior to the close of the taxable

1 which such net operating loss arises.
Investment credit carryback. For
ses of subsection (a), if any overpay-
of tax imposed by subtitle A results
an investment credit carryback, such
‘yment shall be deemed not to have
nade prior to the close of the taxable

if‘*f_ In which such investment credit carry-
4CK arises,
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[Sec. 6611 as amended by secs. 42(b), 83 (b),
(c), Technical Amendments Act 1958 (72
Stat. 1640, 1664); sec. 2(e) (4), Revenue Act
1962 (76 Stat. 972) ]

Par. 12. Section 301.6611-1, as
amended by Treasury Decision 6585, ap-
proved December 21, 1961, is further
amended by revising paragraph (e) to
read as follows:

§ 301.6611-1 Interest on overpayments.
L . o Rl «

(e) Refund of income tax caused by
carryback. If any overpayment of tax
imposed by subtitle A of the Code results
from the carryback of a net operating
loss or an investment credit, such over-
payment, for purposes of this section,
shall be deemed not to have been made
prior to the end of the taxable year in
which the loss or credit arises.

- - . - -

Because this Treasury decision makes
only technical changes, it is hereby found
that it is unnecessary fo issue this
Treasury decision with notice and public
procedure thereon under section 4(a) of
the Administrative Procedure Act, ap-
proved June 11, 1946, or subject to the
effective date limitation of section 4(ec)
of that Act.

(Sec. 7805 of the Internal Revenue Code of
1954 (68A Stat. 917; 26 U.8.C. T805))

MorTIMER M. CaAPLIN,
Commissioner of Internal Revenue.

Approved: May 5, 1964,

STANLEY S, SURREY,
Assistant Secretary of the
Treasury.

[FR. Doc. 64-4648; Filed, May 7,
{ 8:50 am.]

1964;

Title 29—LABOR

Chapter Xlll—Bureau of Labor Stand-
ards, Department of Labor

PART 1501—SAFETY AND HEALTH
REGULATIONS FOR SHIP REPAIRING

PART 1502—SAFETY AND HEALTH
REGULATIONS FOR SHIPBUILDING

PART 1503—SAFETY AND HEALTH
REGULATIONS FOR SHIPBREAKING

Fire Prevention; Correction -

In the documents revising 29 CFR
Parts 1501 and 1502 and establishing 29
CFR Part 1503 published in the FEDERAL
REGISTER on March 27, 1964 (29 F.R.
4001, 4027 and 4051), the following cor-
rection is hereby made in matter con-
cerning fire prevention:

The word “enclosed” in the second
sentence of 29 CFR 1501.32(g), 1502.32
(g), and 1503.32(a) (4) is changed fo
read “confined”,

Because this change involves only a
minor correction in language, and results
in relief from the stringency of the regu-
lations, notice of proposed rule making,
public participation in its adoption, and
additional delay in effective date are
found to be unnecessary. Accordingly,
good cause is found to and I do hereby
make the change effective on April 26,
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1964, the effective date of the regulation
changed.

Signed at Washington, D.C., this 4th
day of May 1964.

W. WiLLArRD WIRTZ,
Secretary of Labor.

[F.R. Doc. 64-4622; PFiled, May 7, 1964;
8:47am.}

Title 39—POSTAL SERVICE

Chapter I—Post Office Department

MISCELLANEOUS AMENDMENTS TO
CHAPTER

The regulations of the Post Office De-
partment are amended as follows:

PART 43—MAIL DEPOSIT AND
COLLECTION

I. In § 43.6 subparagraph (1) of para-
graph (h), as amended by 28 F.R. 11506,
is further amended to show that all in-
quiries from prospective manufactures of
mailing chutes and receiving boxes shall
be referred to the Director, Delivery
Services Branch, Bureau of Operations.
As so amended, subparagraph (1) reads
as follows:

§ 43.6 Mail chutes and receiving boxes.

(h) Mailing chute and receiving box
manufactures. (1) A firm interested in
the manufacture of mailing chutes or
mailing chute receiving boxes must sub-
mit to the Director, Delivery Services
Branch, Bureau of Operations, specifica-
tions, drawings, and a full size working
model of the chute and receiving box.
The chute section should be at least 5
feet in length and must contain a mail
slot. This section is to be attached to
the receiving box. If the specifications,
drawings, and model are found satis-
factory, the Director, Delivery Services
Branch, Bureau of Operations will re-
quest the firm to submit a $10,000 bond
as specified in paragraph (f) (3) of this
section. After the bond is examined and
approved, he will authorize installation
of not more than three mailing chutes
and receiving boxes for a 90-day actual
service condition test. If no unsatis-
factory condition is disclosed during the
test period, the Director, Delivery Serv-
jces Branch, Bureau of Operations, will
give the concern final approval for the
manufacture of this equipment. The
company's name and address will then
be added to the list of authorized manu-
{:}cturers of mailing chutes and receiving

xeq. -

* * - - »

Note: The corresponding Postal Manual
section is 153.681.

PART 151—CUSTOMS

II. In 151.5 Treatment at delivery of-
fice, paragraph (d), as amended by 28
F.R. 4252, is further amended by revising
that part of subparagraph (4) which
precedes subdivision (i) to show the ex-
emptions regarding customs and or in-
ternal revenue taxes for packages ad-
dressed to persons entitled to tourist
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exemptions. As so revised, that part of
subparagraph (4) reads as follows:

§ 151.5 Treatment at delivery office.

- - - - L

(d) Delivery of dutiable mail. * * *

(4) A package containing items pur-
chased by the addressee while traveling
abroad is usually entitled to free entry
under his personal tourist exemption.
Articles ordinarily liable for internal-
revenue taxes by reason of their im-
portation are free of such taxes if they
are free of duty under a tourist exemp-
tion. The following conditions apply to
packages of this nature assessed with
duty and/or revenue tax (hereinafter
referred to simply as duty) received at
delivery offices:

- - » * *

Note: The corresponding Postal Manual

section is 261.644.

PART 162—IDEMNITY CLAIMS AND
PAYMENTS

IO, In § 162.2 Indemnity payments
delete paragraph (¢)(4); and redesig~
nate subparagraph (4) of paragraph (a)
as subparagraph (5) and insert a new
subparagraph (4) to read as follows:

. § 162.2 Indemnity payments.

(a) Registered postal wunion arti-
cm. . % 32

(4) Australia. Indemnity may be paid
in any amount claimed not exceeding
$8.17 for loss (contents and wrapper),
regardless of value; and, on the basis of
actual value, irrespective of country re-
sponsible, for rifling of an article in a
registered packet, but not exceeding
$8.17. If United States responsibility,
payment may also be made for damage,
but not exceeding $8.17.

- * is - *

Note: The corresponding Postal Manual
sections are 272.21 d and e.

PART 168—DIRECTORY OF
INTERNATIONAL MAIL

IV, In § 168.5 Individual country regu-
lations make the following changes:

A. In country “Argentina’ under Par-
cel Post, add the following paragraph to
the item Observations:

Used clothing addressed to individuals
is limited to 22 pounds per parcel. Each
parcel containing used clothing must
have enclosed a notarized and legalized
statement from a dry-cleaning or dis-
infecting establishment that the cloth-
ing has been thoroughly cleaned or
disinfected. After the statement has
been notarized, the notarization must be
certified by the county clerk or other
competent official. The statement must
then be sent to an Argentine consulate
accompanied by a fee of $7.40 for legali-
zation. After the consulate returns the
legalized statement, it must be enclosed
in the parcel with the clothing. The
wrapper of the parcel must be marked

RULES AND REGULATIONS

“Legalized disinfection certificate en-
closed.”

B. In country “Bahamas,” delete the
item Prohibitions under Postal Union
mail; and under Parcel Post, amend the
first paragraph of the item Insurance to
read as follows:

Insurance. The following insurance
fees and limits of indemnity apply:
Fee,
Limit of indemnity: cents
Mot over 810 s e s Ch i na 20
From $10.01 £0 825 - <o cccmmee e 25
From $25.01 to $50 st 35
From $50.01 t0 $100- - v e 55
From $100.01 t0 $165 oo e 60

C. In country “Bulgaria,” under Par-
cel Post, amend the item Prohibitions
and import resirictions to read as
follows:

Prohibitions and import restrictions.
The articles prohibited in the postal
union mail and are prohibited as parcel
post.

Gift shipments mailed by commerecial
firms.

Medicines not approved by the Bul-
garian Ministry of Health.

Import licenses are required for all
commercial parcels, and for gift parcels
ij the customs duty thereon exceeds 100
eva.

Used clothing must be accompanied
by a certificate of disinfection. A nota-
rized statement by a laundry or dry
cleaner attesting that the clothing has
been cleaned should meet the require-
ments of the Bulgarian Government.

D. Delete the country “Labuan” and
the accompanying data, North Borneo
includes Labuan and is now a part of
“Malaysia Federation of”.

E. Delete the country “Persian Gulf
Ports” and the accompanying data and
insert in proper alphabetical order the
countries “Bahrein”, ‘“Muscat”, “Qatar
(Including Doha and Umm Said)” and
“Trucial States (Including Abu Dhabi,
Dubal and Sharjah) ”, with the following
accompanying data thereunder.

Postal Union Mail

Surface rates, classifications, weight
limits and dimensions. See § 168.1.

Air rates, (See § 168.1 for classifica-
tions, weight limits and dimensions.)

Letters, 25 cents per half ounce.

Single post ecards, 11 cents each,

Aerogrammes, 11 cents each.

Other articles, 50 cents first 2 ounces;
30 cents each additional 2 ounces or frac-
tion.

Small packets. Accepted.

Letter packages containing dutiable
merchandise. Accepted. See § 112.1(e)
of this chapter. Perishable biological
material accepted. See § 111.3(b) (5) of
this chapter.

Registration. Fee, 60 cents. Maxi-
mum indemnity, $8.17.

Special delivery. No service.

Money orders. Yes. See § 61.2 of this
chapter.

Prohibitions. Articles prohibited or re-
stricted as parcel post are prohibited or
restricted in the postal union mail.

Parcel Post

Surface parcel rates. Two pounds or
less, 90 cents; each additional pound or
fraction, 35 cents.

Air parcel rates. Four ounces or less,
$1.54; each additional pound or fraction,
65 cents

Weight limit: 22 pounds.

Sealing: Insured parcels must, and ordi-
nary parcels may be sealed.

Group shipments: No.

Registration: No.

Insurance: Yes.

Postal forms required:

1 Form 2022.

2 Form 2966.

1 Form 2072,

Dimensions. Length, 3% feet; length
and girth combined, 6 feet.

Special handling. Available. See
§ 168.4.
Insurance. The following insurance
fees and limits of indemnity apply:
Fee,
Limit of indemnity: eents
Ok OReR: B e e e S e s e 20
From $10.01 t0 825 oo 25
From $25.01 t0 $60_ - - - cvocme 35
From $50.01 0 $100_ - - oo oo 55

Print on the wrapper, near the “In-
sured” endorsement and number, the
amount for which the parcel is insured.
This indication shall be shown in United
States currency, in figures and in letters
spelled out in full, in the following form:

INSURED VALUE
$76.75

SEVENTY-SIX DOLLARS AND
SEVENTY-FIVE CENTS

Parcels containing coins, bullion, pre-
cious stones, and any article of gold,
silver, or platinum must be insured,
Parcels containing jewelry must not have
a value exceeding $100. :

The final decision on all questions oI
compensation rests with the country in
whose service the loss, rifling, or damage
took place.

For general information in insurance,
see Part 133 of this chapter.

Prohibitions. Arms and parts thereof.
cultivated, imitation, grtificial, or
bleached pearls. ) X

Coins and gold ingots exceeding £5
($14) in value, except coins declax:ed to
be intended as ornaments, Silver m@ts
or partially worked silver exceeding £20
($56) in value. e

Carbon paper, oilskins, and similar
goods are subject to the conditions ap-
plicable to such articles for Great Brit-
ain,

(R.S. 161, as amended; 5 US.C. 22, 39 US.C.
6501, 505)
Louis J. DOYLE,
General Counsel.

[FR. Doc. 64-4626; Filed, May 7, 1964
8:48 am.]
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Title 41—PUBLIC CONTRACTS

Chapter 50—Division of Public Con-
tracts, Department of Labor

PART 50-204—SAFETY AND HEALTH
STANDARDS FOR FEDERAL SUPPLY
CONTRACTS

Radiation; AEC Contractors Operating
AEC Plants and Facilities

ymendments to 41 CFR Part 50-204
tablishing radiation safety and health
standards became effective on February
28, 1964 (29 F.R. 1437). Their applica-
t was, however, withheld as to con-
ors with the Atomic Energy Com-
sion operating plants and facilities
ied by the Commission pending
her consideration of whether any
al provision should be made in the
eculations for such plants. The only
parties that have expressed interest in

No, 81—Pt. I—5

FEDERAL REGISTER

this matter have recently notified the
Department that adoption of the pro-
posed special provision for such contrac-
tors published in the FEDERAL REGISTER
on November 8, 1963 (28 F.R. 11935)
would be a satisfactory final disposition
of the matter.

Accordingly, pursuant to authority In
sections 1 and 4 of the Walsh-Healey
Public Contracts Act (41 U.S.C. 35 and
38), and section 7(d) of the Administra-
tive Procedure Act (5 U.S.C. 1006), I
hereby amend 41 CFR 50-204.320, effec~
tive immediately, by changing the head-
ing of the section, using the present
heading and text as the heading and
text of paragraph (a), and adding a
new paragraph (b) to read as follows:

§ 50-204.320 AEC licensees: AEC con-
tractors operating AEC plants and
facilities,

. - L * .
(b) AEC contractors operating AEC
plants and facilities. Any employer who
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possesses or uses source material, by-
product material, special nuclear ma-
terial, or other radiation sources under
a contract with the Atomic Energy
Commission for the operation of AEC
plants and facilities and in accordance
with the standards, procedures, and
other requirements for radiation pro-
tection established by the Commission
for such contract pursuant to the Atomic
Energy Act of 1954 as amended (42 U.S.C.
2011 et seq.), shall be deemed to be in
compliance with the requirements of this
part with respect to such possession and
use,

(Secs. 1, 4, 49 Stat. 2036, 2038; 41 US.C. 85,
38; Sec. 7, 60 Stat. 241; 5 U.S.C, 1006)

Signed at Washington, D.C., this 4th
day of May 1964.

W. WiLLARD WIRTZ,
Secretary of Labor.

[FR. Doc. 64-4623; Filed, May 7, 1964;
8:47 am.]




Proposed Rule Making

DEPARTMENT OF LABOR

Wage and Hour Division

[ 29 CFR Part 6571
[Administrative Order No. 581]

TOBACCO INDUSTRY IN PUERTO RICO

Review Committee; Appointment,
Convention, and Notice of Hearing

Pursuant to section 5 of the Fair Labor
Standards Act of 1938 (29 U.S.C. 205),
Reorganization Plan No. 6 of 1950 (3
CFR 1949-53 Comp., p. 1004), and para-
graph (C) of Proviso (1) of section 6(c)
of the aforementioned Act, I hereby ap-
point Review Committee 8 for the tobacco
industry in Puerto Rico (as defined in 29
CFR 657.1), to recommend the minimum
wage rate or rates to be paid under para-
graph " (C) of Proviso (1) of subsection
6(c) of the aforementioned Act in lieu
of those provided under paragraph (B)
of Proviso (1) to employees in the
industry.

Pursuant to sections 6 and 8 of the
Fair Labor Standards Act of 1938 (29

° U.S.C. 206, 208), and Reorganization Plan

No. 6 of 1950, I hereby:

(1) Convene the review committee
appointed above;

(2) Refer to it the question of the
minimum rate or rates of wages to be
fixed for the tobacco industry in Puerto
Rico.

(3) Give notice of the hearing to be
held by the review committee at the time
and place indicated below. The Com-
mittee shall investigate conditions in the
industry, and the committee, or any au~
thorized subcommittee thereof, shall
hear such witnesses and receive such evi-
dence as may be necessary or appropri-
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ate to enable the committee to perform
its duties and functions under the afore-
mentioned Act. The committee shall
recommend to the Administrator the
highest minimum wage rate or rates
which it determines, having due regard
to economic and competitive conditions,
will not substantially curtail employment
in the industry, and will not give any
industry in Puerto Rico a competitive
advantage over any industry in the
United States outside of Puerto Rico, the
Virgin Islands, and American Samoa.

Review Committee 8 shall meet in ex-
ecutive session to commerce its investi-
gation at 10:00 a.m. on May 25, 1964, in
the office of the Wage and Hour and
Public Confracts Divisions, United States
Department of Labor, seventh floor,
Condominio San Alberto Building, 1200
Ponce de Leon Avenue, Santurce, Puerto
Rico, and shall commence its hearing at
1:30 p.m. on the same date at the same
place.

If the review committee finds that a
higher minimum wage may be deter-
mined for employees engaged in certain
activities or in the manufacture of cer-
tain products in the industry than may
be defermined for other employees in it,
the committee shall recommend such
reasonable classifications within the in-
dustry as it determines to be necessary
for the purpose of fixing for each classi-
fication the highest minimum wage rate
that can be determined for it under the
principles set forth herein which will not
give a eompetitive advantage to any
group in the industry. No classification
shall be made, however, and no minimum
wage rate shall be fixed solely on a re-
gional basis or on the basis of age or
sex. In determining whether there
should be classifications within the in-
dustry, in making such classifications,

and in determining the minimum waze
rates for such classifications, the review
committee shall consider, among other
relevant factors, the following: (1)
Competitive conditions as affected by
transportation, living, and production
costs; (2) wages established for work of
like or comparable character by collec-
tive labor agreements negotiated bhe-
tween employers and employees by rep-
resentatives of their own choosing; and
(3) wages paid for work of like or com-
parable character by employers who vol-
untarily maintain minimum wage stand-
ards in the industry.

The Administrator shall prepare an
economic report for the committee con-
taining such data as he is able to assem-
ble pertinent to the matters referred to
it. Copies of the report may be ob-
tained at the National and Puerto Rican
Offices of the United States Department
of Labor as soon as it is completed and
prior to the hearing. The commitice
will take official notice of the facts stated
in the economic report to the extent they
are not refuted by evidence received at
the hearing.

The precedure for the review commit-
tee shall be governed by Parts 511 and
512 of Title 29, Code of Federal Regula-
tions (28 F.R. 5644, June 8, 1963).

As a prerequisite to participation in
the hearing of Review Committee 8, in-
terested persons shall file prehearing
statements containing the data specified
in 29 CFR 511.8 not later than May 21,
1964.

Signed at Washington, D.C,, this 5th
day of May 1964,

W. WiLLARD WIRTZ,
Secretary of Labor.

[FR, Doc. 64-4624; FPiled, May 7, 1064
8:48 am.]



DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs
YAKIMA PUBLIC DOMAIN

ALLOTMENTS
Transfer of Land Records to Portland
Area Office
May 4, 1964.

In accordance with 25 CFR Part 120
and pursuant to authority delegated by
Amendment No. 49 to Secretarial Order
2508 (26 F.R. 11395), notice is hereby
given that all source title documents and
land records pertaining to the Yakima
Public Domain Allotments in the State
of Washington, have been transferred
from the City of Washington, D.C., to the
Portland Area Office, Bureau of Indian
Affairs, 1002 Northeast Holliday Street,
Portland, Oregon.

Effective May 1, 1964, the Portland
Area Office will be the office for the
maintenance of records for these trust
and restricted lands.

JoHN O. Crow,
Acting Commissioner. ‘

Doc. 64-4806; Filed, May 7, 1964;
8:46 am.]

[FR.

Bureau of Mines
CERTAIN ASSISTANT DIRECTORS
Redelegation of Authority

The following redelegation is a por-
tion of the Bureau of Mines Manual and
the numbering system is that of the
Manual. L

[Bureau of Mines Release No. 800]
PArT 205—GENERAL DELEGATIONS

Sec. 205.5.8 Leases. By Secretary’s
O:‘d:)r No. 2509, Amendment 25, July 11,
1957, the Director may, within the con-
unental limits of the United States and
de the District of Columbia, lease
ce in buildings that is to be used
olly or predominantly for the special
poses of the Bureau and will not be
lerally suitable for the use of other

> that will be used for such special
Thoses, or that is to be acquired under
lease involving no rental or nominal
‘onsideration of $1.00 each year. The
Irector may, in the Territories and pos-
ons of the United States, lease space
1 buildings either for the general pur-
boses or for the special purposes of the
Bureau, The authority is redelegated to
the Assistant Director—Administration.

. SEC. 205.10.1 Quarters. The author-
1 ith respeet to quarters for employee
Ing under one’s jurisdiction is re-
‘iecated to the Assistant Director—Ad-
I'M:nst.ratlon and the Assistant Direc-
“r—Helium to:

“struction.

Notices

A. Require employees to occupy Gov-
ernment quarters, in accordance with
5 U.S.C. T5a-1 and 424 DM 3.2.

B. Fix rates for quarters, and for util-
ities, subsistence, furnishings, and serv-
ices provided in connection with quar-
ters, in accordance with 424 DM.

C. Make the determinations contem-
plated by paragraphs 2b and 2c of Bu-
reau of the Budget Circular A-18, Re-
vised, October 18, 1957, and by footnote
number 4, page 6, of such circular. This
authority must be exercised in accord-
ance with 424 DM and current instruc-
tions on budget preparation. This au-
thority may not be redelegated.

D. Make the determination as to when
furnished rather than unfurnished
quarters shall be provided in the United
States, or when unfurnished rather than
furnished quarters shall be provided out-
side the Unifed States, in accordance
with 424 DM. Such officials are also
authorized to determine when furnish-
ings may be provided in non-Govern-
ment housekeeping quarters located in
Alaska, Hawaii, and in specific areas
outside of the United States, in accord-
ance with Bureau of the Budget Cir-
cular A-15, Revised. This authority
may not be redelegated.

Sec. 205.10.2 Abandonment or de-
Authority is redelegated to
the Assistant Director—Administration
to abandon, destroy, or donate to public
bodies, real property with no commercial
value, or real property the estimated cost
of continued care and handling of which
would exceed the estimated proceeds
from its sales, as authorized by and in
full compliance with Chapter VII, Title
2, Regulations of the General Services
Administration.

Sec. 205.11.1 Formally advertised
contracts. The authority to enter into
formally advertised contracts for sup-
plies, equipment, and nonpersonal serv-
ices (including construction) is redele-
gated to the Assistant Director—Admin-
istration and Headquarters Chief, Divi-
sion of Procurement and Property Man-
agement; to all other Assistant Directors,
and Chiefs, Eastern and Western Admin-
istrative Offices, in amounts not to ex-
ceed $100,000 for any one contract. The
authority delegated herein shall be ex-
ercised in accordance with the applicable
limitations in the Federal Property and
Administrative Services Act of 1949, as
amended, and in accordance with ap-
plicable policies, procedures, and con-
trols prescribed by the General Services
Administration, the Department of the
Interior, and the Bureau of Mines.

SEc. 205.114 Negotiated contracts.
The authority to enter into negotiated
contracts under sections 302(¢) (1)
through (10) and (13) through (15) of
the Federal Property and Administra-
tive Services Act of 1949, as amended,
provided that any one contract nego-
tiated under section 302(c) (1) shall not

exceed $25,000, is redelegated to the As-
sistant Director—Administration and
Headquarters Chief, Division of Procure-
ment and Property Management.

The authority to enter into negotiated
contracts under sections 302(¢) (1)
through (¢5), (10), (13), and (14) of
the Federal Property and Administrative
Services Act of 1949, as amended, in
amounts not to exceed $100,000 for any
one contract except that any one con-
tract negotiated under section 302(¢) (1)
shall not exceed $25,000, is redelegated
within the provisions of 205 BM 11.4 fo
the Assistant Director—Health and
Safety, Assistant Director—Helium, As-
sistant Director—Mineral Resource De-
velopment, Assistant Director—Minerals
Research, Chief, Eastern Administrative
Office and Chief, Western Administra-
tive Office. The authority delegated
herein shall be exercised in accordance
with the Federal Property and Adminis-
trative Services Act of 1949, as amended,
and in accordance with applicable poli-
cies, procedures, and controls prescribed
by the General Services Administration,
the Department of the Interior, and the
Bureau of Mines.

Sec. 205.25.1 Land Acquisition; re-
imbursement for moving. The Director
is authorized to exercise the authority
of the Secretary of the Interior under
section 1 of the Act of May 29, 1958 (72
Stat. 152), relating to reimbursement of
owners and tenants of lands acquired for
Department programs for expenses and
other losses and damages incurred by
them in the process, and as a direct re-
sult of such moving of themselves, their
families, and their possessions, as iIs oc-
casioned by such acquisition (Secretary’s
Order No. 2840, dated April 28, 1959, 34
F.R.3615). This authority is redelegated
to the Assistant Director—Administra-
tion.

MARLING J. ANKENY,
Director, Bureau of Mines.

64-46807;, Piled, May 7, 1964;
8:46 am.]

DEPARTMENT OF COMMERGE

Bureau of International Commerce
[Case 326]

IRVING BETHEIL ET AL.
Order Denying Export Privileges

In the matter of Irving Betheil, Inter-
national American Forwarding Corpora-
tion, 38 Pearl Street, New York, New
York; Sylvan L. Hart, a/k/a Sylvan L.
Hayuth, d/b/a Sela Electronics Com-
pany, 545 West End Avenue, New York,
New York; Fred R. Gluckman, 140 Riv-
erside Drive, New York, New York;
Case No. 326; respondents.

The above respondents were, on Feb-
ruary 6, 1964, charged by the Director,
Investigations Division, Office of Export

[F.R. Doc.
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Control, Bureau of International Com-
merce, with violations of the Export
Control Act of 1949, as amended, and
regulations thereunder. The respond-
ents were served with the charging let-
ter. The respondent Hart has failed to
file an answer or to respond to the
charges and he is held to be in default.
The respondents Betheil, International
American Forwarding Corporation, and
Gluckman have filed answers.’

Prior to the issuance of the charging
letter, an order temporarily denying ex-
port privileges was issued against the
respondents Hart and Gluckman, on
December 31, 1963 (29 F.R. 56, January
3, 1964). On February 26, 1964, said
temporary order was extended until the
completion of administrative compliance
proceedings (29 F.R. 2914, March 3,
1964).

The respondent Betheil is_president of
International American Forwarding Cor-
poration (International). It is charged
that Betheil acting individually and for
International, on February 13, 1963, as
freight forwarder for a foreign firm, and
on June 14, 1963, as forwarding agent
for Sela Electronics Company, exported
from the United States to Austria oscil-
loscopes and other electronic equipment.
As to the February 13, 1963 exportation
it is alleged that these respondents false-
ly described the commodities and gave
an incorrect classification number, there-
by representing that the commodities
were exportable under General License:
As to the June 14, 1963 exportation it
is alleged that they exported the com-
modities without applying for or obtain-
ing the required wvalidated export H-
cense and that they failed to produce the

records of this export transaction when.

requested to do so by proper authorities.
It is further charged that these respond-
ents on January 8, 1964, acting as freight
forwarder for a Brazilian firm, exported
sundry commodities falsely describing
them as agricultural equipment and
grossly understating their value.

There are three charges against Gluck-
man in which it is alleged that he acted
individually and for respondent Sela
Electronics Company. It is alleged that
on June 28, 1963, July 7, 1963 and July
12, 1963, he exported from the United
States to Austria by parcel post various
quantities of electronic tubes and diodes
without applying for and obtaining vali-
dated licenses authorizing the exporta-
tions and without presenting to the Post-
master at New York City validated li-
censes and Shipper’s Export Decldrations
covering the exportations of said com-
modities.

There are three charges against Hart
wherein it is alleged that he acted indi-
vidually and for Sela Electronics Com-
pany. It is alleged that on February 1,
1963, April 8, 1963 and April 23, 1963, he
exported via parcel post from the United
States to Austria electronic tubes, diodes
and other strategic items without apply-
ing for and obtaining validated licenses
authorizing the exportations and with-
ouf presenting to the Postmaster at New
York City validated licenses and Ship-
per's Export Declarations covering the
exportations of said commodities.

NOTICES

It is charged that the respondents vio-
lated certain specific sections of the U.S.
Export Regulations.

In accordance with the provisions of
§ 382.10 of the Export Regulations, with
agreement of the Director, Investigations
Division, the respondents Betheil and
International, and also Gluckman, have
submitted to the Compliance Commis-
sioner proposals for a consent order sub-
stantially in the form hereinafter set
forth. In the consent proposals, said
respondents have admitted, for the pur-
pose of these compliance proceedings,
the allegations in the charging letter.

The Compliance Commissioner has
reviewed the facts in the case and the
consent proposals. He has approved the
proposals and has submitted his recom-
mendation to the undersigned Director,
Office of Export Control, that the con-
sent proposals be accepted. He has also
recommended that sanctions as herein-
after set forth be imposed against Hart,
d/b/a Sela Electronics Company. After
réviewing and considering the record in
the case and the Compliance Commis-
sioner’s recommendations, I hereby make
the following findings of fact:

1. The respondent International
American Forwarding Corporation (In-
ternational) is engaged in the freight
forwarding business and has a place of
business in New York City, the respond-
ent Irving Betheil is president of said
Corporation and is the individual respon-
sible for its operations and management.
The respondent Sylvan L. Hart, also
known as Sylvan L. Hayuth, is an elec-
tronic engineer and owns and operates
the firm known as Sela Electronics Com-
pany (Sela) in New York City. The
respondent Fred R. Gluckman is a resi-
dent of New York City.

2. On February 13, 1963, Bethell acting
individually and for respondent Interna-
tional, as freight forwarder for a for-
eign company, exported from the United
States to Austria, three oscilloscopes
which required validated export licenses
from the Office of Export Control,
Department of Commerce, for such
exportation. Said respondents falsely

described the oscilloscopes on the Ship--

per’'s Export Declaration and falsely de~
scribed them under an incorrect clas-
sification number, thereby representing
that said commodities were exportable
from the United States to Austria under
General License GRO.

3. On June 14, 1963, Betheil acting
individually and for respondent Interna-
tional, as forwarding agent for the re-
spondent Hart, d/b/a Sela, exported from
the United States to Austria, two oscil-
loscopes with accessories and a signal
generator. Said commodities required
validated export licenses from the Office
of Export Control, Department of Com-
merce, for said exportation. Said re-
spondents did not apply for or obtain the
necessary validated licenses before mak-
ing the exportation. The respondents
failed to produce the records concerning
this export transaction when requested
to do so by an authorized agent of the
Bureau of International Commerce, De-
partment of Commerce.

4. On January 8, 1964, Betheil acting
individually and for respondent Inter-

national, as freight forwarder for a
Brazilian company, exported from the
United States to Brazil a shipment of
sundry commodities, all of non-strategic
nature, having an aggregate value of
$95,000, falsely describing them on Ship-
per’s Export Declaration as agricultural
equipment and falsely certifying the
value as $1,500.

5. On June 28, 1963, July 7, 1963, and
July 12, 1963 the respondent Gluckman,
acting individually and for the respond-
ent Hart, d/b/a Sela, exported from the
United States to Austria by parcel post,
a total of 180 electronic tubes and diodes.
Said commodities required validated ex-
port licenses from the Office of Export
Control for exportation and said re-
spondent did not apply for or obtain the
required export licenses. Said respond-
ent made the exportations without pre-
senting to the Postmaster at New York
City, the place of exportations, validated
export licenses or duly executed Shipper’s
Export Declarations covering said com-
modities, as required by the Export
Regulations.

6. On February 1, 1963, April 8, 1963
and April 23, 1963 the respondent Hart
acting individually and for his firm Sela,
exported from the United States to Aus-
tria, by parcel post, six electronic tubes
and diodes, and a quantity of strategic
material in semifabricated form. Said
commodities required validated export li-
censes from the Office of Export Control
for exportation and said respondent did
not apply for or obtain the required ex-
port licenses, Said respondent made the
exportations without presenting to the
Postmaster at New York City, the place
of exportations, validated export licenses
or duly executed Shipper's Export Dec-
larations covering sald commodities, as
required by the Export Regulations.

From the foregoing I have concluded
that the respondents Betheil and Inter-
national caused false representations to
be made to, and material facts to be con-
cealed from, the U.S. Department of
Commerce and the U.S. Collector of Cus-
toms in connection with the preparation
and use of export control documents in
effecting the exportation of commodi-
ties from the United States; exported
from the United States to Austria certain
commodities subject to the U.S. Export
Regulations without having obtained
from the Department of Commerce the
validated export license required to au-
thorize such exportations; failed to pro-
duce and make available records, which
said respondents were required to keep
when requested to do so by an authorized
agent of the Bureau of International
Commerce, all in violation of §§370.2,
372.3, 381.2, 381.3(b), 3814, 381.5, 381.6
and 381.11 of the U.S. Export Regula-
tions. I have further concluded that the
respondents Gluckman and Hart ex-
ported commodities from the United
States to Austria without having pre-
sented to the Postmaster at New York
City, the place of mailing, validated li-
censes which were required for said ex-
portations together with related duly
executed Shipper’s Export Declarations
covering said commodities, all in viola-
tion of §§370.2(b), 371.10, 372.3, 379.1
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(), 381.2 and 381.4 of the U.S. Export
Regulations.

Now after considering the record in
the case, the proposals for consent orders,
and the recommendations of the Compli-
ance Commissioner, and being of the
view that this order is calculated to
achieve effective enforcement of the law
and the purposes thereof: It is hereby
ordered,

1 All outstanding validated export li-
censes in  which respondents Irving
Betheil or International American For-
warding Corporation appear or partici-
pate in any manner or capacity are
hereby revoked and shall be returned
forthwith to the Bureau of International
commerce for cancellation. Such vali-
dated export licenses as may be oub-
standing in which respondents Sylvan L.
Hart, also known as Sylvan L, Hayuth,
doing business as Sela Electronics Com-
pany, or Fred R. Gluckman appear or
participate in any manner or capacity
and which have heretofore been revoked
shall be returned to said Bureau for
cancellation.

II. Except as qualified in Part IV
hereof, the respondents Irving Betheil
and International American Forwarding
Corporation, for a period of 54 months
from the effective date of this order, the
respondent Fred R. Gluckman for a pe-
riod of 30 months from the effective date
of this order, and the respondent Sylvan
L. Hart, also known as Sylvan L. Hayuth,
doing business as Sela Electronics Com-
pany, for the duration of expert controls,
are hereby denied all privileges of par-
ticipating, directly or indirectly, in any
manner or capacity, in any transactipn
involving commodities or technical data
exported from the United States in whole
or in part, or to be exported, or which are
otherwise subject to the Export Regula-
tions. Without limitation of the gen-
erglity of the foregoing, participation
prohibited in any such transaction either
in the United States or abroad shall in-
clude participation: (a) As a party or as
a representative of a party to any vali-
dated export license application; (b) in
the preparation or filing of any export
hcnglse application or reexportation
authorization, or document to be sub-
mitted therewith; (¢)~in the obtaining or
using of any validated or general export
license or other export control docu-
nents; (d) in the carrying on of nego-
Uations with respeet to, or in the
receiving, ordering, buying, selling, de-
livering, storing, using, or disposing of
?’1§‘Cf‘!11modit1es or technical data; (e)
I the financing, forwarding, transport-

'8, or other servicing of such com-
modities or technical data.
qm' Such denial of export privileges
Blﬂll s.\'tend not only to the respondents,
oyrt also to their successors or assigns,
&;;10013, partners, representatives, agents,
and employees, and also to any person,
ek “;ii%f;;'pqyamon. or other business orga-~
<t with which they now or here-
i ay be related by affiliation, owner-
o‘ffwnf .control pps!tion of responsibility, or
% ‘er conneetion in the conduct of trade

I;Ow:ces connected therewith.

ol (a) six months after the effective
of i of this order, without further order
e Bureau of International Com-
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merce, the respondents Irving Betheil,
International American Forwarding Cor-
poration, and Fred R. Gluckman shall
have thelr export privileges restored to
them conditionally and thereafter for
the remainder of the respective denial
periods the said respondents shall be on
probation. However, no validated li-
censes which have been revoked under
this order or under the temporary denial
order of December 31, 1963 shall thereby
be restored, The conditions of such
restoration are that the respondents
shall fully comply with all requirements
of the Export Control- Act of 1949, as
amended, and all regulations, licenses
and orders issued thereunder.

(b) Two years after the effective date
hereof the respondent Sylvan L. Hart,
also known as Sylvan L. Hayuth, doing
business as Sela Electronics Company,
may apply to have the effective denial of
his export privileges held in abeyance
while he remains on probation. Such
application shall be supported by evi-
dence showing compliance with the terms
of this order and such disclosure of de-
tails of his activities during said two
years as may be necessary to determine
his compliance with this order. The ap~
plication will be considered on its merits
and in the light of conditions and policies
existing at that time. His export privi-
leges may be restored under such
terms and conditions as appear to be
appropriate.

V. Upen a finding by the Director,
Office of Export Control, or such other
official as may be exercising the duties
now exercised by him, that the respond-
ents Betheil, International American
Forwarding Corporation or Gluckman
have knowingly failed to comply with
the requirements and conditions of this
order or with the conditions of proba-
tion, said official at any time, with or
without prior notice to said respondent,
by supplemental order, may revoke the
probation of said respondent, revoke all
outstanding validated export licenses
to which any of said respondents may be
a party, and deny all export privileges,
for a period up to 48 months as to
Betheil and International American For-
warding Corporation, and for a period
up to 24 months as to Gluckman. Such
order shall not preclude the Bureau of
International Commerce from taking
further action for any violation as
shall be warranted. Any person affected
by a supplemental order revoking with-
out notice his probation, may file ob-
jections and request that such order be
set aside, and may reguest an oral hear-
ing, as provided in § 382.16 of the Export
Regulations, but pending such further
proceedings, the order of revocation shall
remain in effect,

VI. During the time when any re-
spondent or other person within the
scope of this order is prohibited from
engaging in any activity within the
scope of Part II hereof, no person, firm,
corporation, partnership, or other busi-
ness organization, whether in the United
States or elsewhere, without prior dis-
closure to and specific authorization
from the Bureau of International Com-
merce, shall do any of the following acts,
directly or indirectly, in any manner or
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capacity, on behalf of or in any associ-
ation with any respondent or other per-
son denied export privileges within the
scope of this order, or whereby any such
respondent or such other person may
obtain any benefit therefrom or have any
interest or participation therein, directly
or indirectly: (a) Apply for, obtain,
transfer, or use any license, shipper's
export declaration, bill of lading, or
other export control document relating
to any exportation, reexportation, trans-
shipment, or diversion of any commodity
or technical data exported or to be ex-
ported from the United States, by, to,
or for any such respondent or other per-
son denied export privileges within the
scope of this order; or (b) order, buy,
receive, use, sell, deliver, store, dispose of,
forward, transport, finance, or otherwise
service or participate in any exportation,
reexportation, transshipment, or diver-
sion of any commodity or technical data
exported or to be exported from the
United States.

This order shall become effective on
May 1, 1964,

FoORREST D. HOCKERSMITH,

Director,
Office of Export Control.
[F.R. Doc. 64-4631; Filed, May 7, 1064;

8:49 am.]

Office of the Secretary
GEORGE L. WILSON

Statement of Changes in Financial
Interests

In accordance with the requirements
of section 710(b) (6) of the Defense Pro-
duction Act of 1950, as amended, and
Executive Order 10647 of November 28,
1955, the following changes have taken
place in my financial interests as re-
ported in the FEpERAL REGISTER during
the past six months:

A. Deletions: No change,

B. Additions: No change,

This statement is made as of April 20,
1964.
GEORGE L. WILSON.
APRIL 20, 1964.

[FR. Doc, 64-4632; Filed, May 7, 1064;
8:49 am.]

DEPARTMENT OF HEALTH, EDU-
CATION, AND WELFARE

Food and Drug Administration
BUCKMAN LABORATORIES, INC.

Notice of Filing of Petition Regarding
Food Additives

Pursuant to the provisions of the Fed-
eral Food, Drug, and Cosmetic Act (sec.
409(b) (5), 72 Stat. 1786; 21 US.C. 348
(b) (5) ), notice is given that a petition
(FAP 1368) has been filed by Buckman
Laboratories, Inc., 1256 North McLean,
Memphis, Tennessee, 38108, proposing
that § 121.2505 Slimicides be amended as
follows:
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1. By inserting alphabetically in the
list of slime-control substances in para-
graph (¢) the new item “2-Bromo-4'-
hydroxyacetophenone.”

2. By inserting alphabetically in the
list of adjuvant substances in paragraph
(d) the new items “Butylene oxide” and
“Monomethyl ethers of mono-, di-, and
tripropylene glycol.”

Dated: May 1, 1964.

MarcoLm R. STEPHENS,
Assistant Commissioner
jor Regulations. _

[FR. Doc. 64-4629; Filed, May 7, 1964;
8:49 am.)

CIVIL AERONAUTICS BOARD

[Docket 18777, Order 20758, Corrected] *

INTERNATIONAL AIR TRANSPORT
ASSOCIATION

Agreement Relating to Specific
Commodity Rates

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.,
on the 28th day of April 1964.

There has been filed with the Board,
pursuant to section 412(a) of the Fed-
eral Aviation Act of 1958 (the Act) and
Part 261 of the Board's Economic Regu-
lations, an agreement between various air
carriers, foreign air carriers, and other
carriers, emhodied in the resolutions of
Traffic Conference 1 of the International
Ailr Transport Association (IATA), and
adopted pursuant to the provisions of
Resolution 590 (Commodity Rates
Board).

This agreement, adopted pursuant to
unprotested notices to the carriers and
promulgated in TATA memoranda, ex-
tends the effectiveness of certain exist-
ing specific commodity rates as set forth
in the attachment hereto.”

The Board, acting pursuant to sections
102, 204(a), and 412 of the Act, does not
find the subject agreement to be adverse
to the public interest or in violation of
the Act, provided that approval thereof
is conditioned as hereinafter ordered.

Accordingly, it is ordered: That Agree-
ment C.A.B. 17666, R-2, be and hereby is
approved, provided that such approval
shall not constitute approval of the
specific commodity descriptions con-
tained therein for purposes of tariff
publication.

Any air carrier party to the agreement,
or any interested person, may, within 15
days from the date of service of this
order, submit statements in writing con-
taining reasons deemed appropriate, to-
gether with supporting data, in support
of or in opposition to the Board's action
herein. An original and nineteen copies
of the statements should be filed with
the Board’s Docket Section. The Board
may, upon consideration of any such

statements filed, modify or rescind its

action herein by subsequent order,

1To correct conference and docket numbers.
2Filed as part of the original document.

NOTICES

This order will be published in the
FEDERAL REGISTER.

By the Civil Aeronautics Board.

[sEAL] HArROLD R. SANDERSON,
Secretary.

64-4633; Filed, May 7, 1964;
8:49 am.]

[F.R. Doc.

[Docket 14792]

NORTH CENTRAL RENEWAL OF
CERTAIN SEGMENT

Notice of Prehearing Conference

Renewal North Central’s Segment 12.

Notice is hereby given that a prehear-
ing conference in the above-entitled
matter is assigned to be held on June 2,
1964, at 10 am., eds.t., in Room 1027,
Universal Building, Connecticut and
Florida Avenues NW., Washington, D.C.,
before Examiner Leslie G, Donahue.

Dated at Washington, D.C., May 6,
1964.

[SEAL] Francis W. BROWN,

Chief Examiner.

[F.R. Doc. 64-4634; Piled, May 7, 1064;
8:50 am.]

FEDERAL COMMUNICATIONS
COMMISSION

[Docket Nos. 153238-15325; FCC 64R-248]
INTEGRATED COMMUNICATIONS

SYSTEMS, INC., OF MASSACHU-
SETTS ET AL.

Memorandum Opinion and Order
Amending Issues
In re applications of Integrated Com-

munication Systems, Inc. of Massachu-
setts, Boston, Massachusetts, Docket No.

15323, PFile No. BPCT-3167; Unifed
Artists Broadcasting, Inc., Boston, Mas-
sachusetts, Docket No. 15324, File No,
BPCT-3169; WGBH Educational Foun-
dation, Boston, Massachusetts, Docket
No. 15325, File No. BPCT-3277; for con-
struction permits for new television
broadeast stations.

1. United Artists Broadeasting, Inc.
(United Artists) petitions the Review
Board to enlarge issues in this proceed-
ing.! Petitioner seeks the addition of
the following issues with respect to the
application of Integrated Communica-
tion Systems, Inc. of Massachusetts
(Integrated) :

(a) To determine whether the appli-
cant, in view of its proposal as to staff,
is qualified to operate its station in the
manner proposed in its application.

(b) To' determine whether the pro-
gram proposals of the applicant are fea-

1 The pleadings before the Review Board
include: (1) Motion to enlarge issues, filed
Mar. 2, 1964, by United Artists Broadcasting,
Inc; (2) Opposition, filed Apr. 8, 1964, by
Integrated Communication Systems, Inc. of
Massachusetts; (3) Response, filed Apr. 8,
1964, by the Broadcast Bureau; and (4)
Reply to opposition, filed Apr. 20, 1964, by
petitioner.

sible for a UHF television station without
network affiliation in the Boston market:
whether there is a reasonable prospect
that the program proposals can be ef-
fectuated; and, in light of evidence ad-

erate its station in the manner proposed
in its application.

2. This proceeding involves mutually
exclusive applications for a new UHF
television broadcast station in Boston
Massachusetts. United Artists chal
lenges the adequacy of the staff proposed
by Integrated. To support its conten-
tion, petitioner points out that Inte-
grated contemplates a weekly schedule
totalling 45% hours, of which 45 perc
or more than 20 hours, is to be local
programming., United Artists as
that Integrated proposes local live pro-
grams on each day of the week with six
such programs on Mondays through Fri
days and also on Sundays, and five
programs on Saturdays. In orde
maintain this schedule, petitioner i
cates that a staff of thirteen employe
designated by Integrated, including five
management personnel. According to
United Artists, the remaining eight staff
members are to work in the engineering,
business, commerecial and program de-
partments; however, it is noted by peti-
tioner, no allocation of these staff mem-
bers is provided by Integrated in its ap-
plication. In light of personnel require-
ments and viewed most favorably to In-
tegrated, United Artists contends that
no more than four staff members can be
considered as available for the program
department which is primarily respon-
sible for the heavy work load imposed by
over 20 hours of local live programming
per week. Petitioner notes that none of
Integrated’s prinecipals have telev
broadcast experience and that Inb
grated’s proposed percentage of live
broadcasts exceeds that shown in the
renewal applications of all but one tele-
vision station out of 491 stations sur-
veyed in Veterans Broadcasting Com-
pany, Inc., Docket No. 14367 et al. (Six
Nations Rebuttal Exhibit No. 1). United
Artists also challenges the feasibility of
the program proposals advanced by In-
tegrated in light of the following con-
siderations: (1) Integrated has applicd
for a UHF channel in a market with
three VHF network affiliates; (2) Inte-
grated has proposed programming which
would be extraordinarily ambitious, even
for a profitable VHF station; (3) Inte-
grated’s operating budget is based Ljﬂ
an inadequate staff proposal; and (4 )
operating revenues are proposed to cove!
substantial long-term debt ret)rem(fd»
Petitioner urges that adequate explof_'-“
tion of the feasibility of Integrated’s pro-
posal cannot be made under the stam}-
ard comparative issues or the standard
financial qualifications and Eva,nsvzllf
issues: therefore, the requested issues mﬁ
necessary to develop an adequate recot
and to enable the Commission to evaluate
the problems inherent in the mtroduci;
tion of a UHF station in an all-VH
market. :

3. Integrated, in opposing the motiot
to enlarge issues, attempts to distingu's




