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Rules and Regulations

Title 26—INTERNAL REVENUE

Chapier I—Internal Revenue Service,
Department of the Treasury

SUBCHAPTER A—INCOME TAX
[T.D. 6781]

PART T—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER DE-
CEMBER 31, 1953

Income of Controlled Foreign Corpo-
ration From Insurance of United
States Risks

On July 30, 1964, notice of proposed
rule making with respect to the amend-
ment of the Income Tax Regulations (26
CFR Part 1) to conform such regulations
to section 953 of the Internal Revenue
Code of 1954, as added by section 12(a)
of the Revenue Act of 1962 (76 Stat.
1006), was published in the FEDERAL
RecrsTer (29 F.R. 10603). After con-
sideration of all such relevant matter
as was presehted by interested persons
regarding the rules proposed, the amend-
ment to the regulations as proposed is
hereby adopted, subject to the changes
set forth below in paragraphs 1 through
5. In addition, pargaraph 6 of this
Treasury decision contains an amend-
ment which revises paragraph (d) (3) of
§1.954-2. These amendments shall ap-
ply for taxable years of foreign corpora-
tions beginning after December 31, 1962,
end for taxable years of United States
shareholders within which or with which
sucdh taxable years of such corporations
end,

ParacrarE 1. Section 1.053-1, as set
forth in the notice of proposed rule mak-
ing, is changed by adding after subpara-
graph (5) of paragraph (¢) a new sub-
Paragraph (6).

Pir. 2. Section 1.953-2, as set forth in
the notice of proposed rule making, is
thanged by revising subdivision (i) of
Paragraph (b) (2), by redesignating sub-
divisions (ii) through (ix) of paragraph
0)(2) as subdivisions (iii) through (x),
by adding after subdivision (i) of para-
éraph (b) (2) & new subdivision (i), by
f?‘y,{smg subdivisions (iii) (@), (v), (v),
VHD, and (x) of paragraph (b)(2), as
0 redesignated, and by revising para-
graph (e),

H‘PA:\. 3. Section 1.953-4, as set forth in
c{(" Totice of proposed rule making, is
m‘;é“:{l'd by revising paragraph (a) (1)
g (2), by revising paragraph (c), and

SI;’ ising paragraph (f) (2) (i) .
in tiﬂ’\- 4. Section 1.953-5, as set forth
chan _ [0tice of proposed rule making, is
m‘fl(“ﬂ'ed by revising paragraphs (e) (2)
“P @) and (e) (3) (ii) (@),
th AR. 5. Section 1.953-6, as set forth in
c{ﬁ lotice of proposed rule making, is
m‘;“ﬁ"ed by revising the first sentence of

agraph (a),

. Par, g, Para
Is amended. graph (d)(3) of §1.954-2

Because paragraph 6 of this Treasury
decision substantially conforms to pro-
visions which were published with notice
of proposed rule making on December
27, 1962 (27 F.R. 12762), it is hereby
found that it is unnecessary to issue such
paragraph of this Treasury decision with
notice and public procedure thereon
under section 4(a) of the Administrative
Procedure Act, approved June 11, 1946,
or subject to the effective date limitation
of section 4(c) of said Act.

[sEAL] BERTRAND M. HARDING,
Acting Commissioner
of Internal Revenue.

Approved: December 16, 1964.

STANLEY S. SURREY,
Assistant Secretary of the
Treasury.

In order to conform the Income Tax
Regulations (26 CFR Part 1) to section
953 of the Internal Revenue Code of 1954,
as added by section 12(a) of the Revenue
Act of 1962 (76 Stat. 1006), such regu-
lations are amended to include the fol-
lowing new sections, effective with re-
spect to taxable years of foreign corpora-
tions beginning after December 31, 1962,
and to taxable years of United States
shareholders within which or with which
such taxable years of such foreign
corporations end:

§ 1.953 Statutory provisions; income
ff-ol:n insurance of United States
risks.

Skc. 953. Income from insurance of United
States risks—(a) General rule. For pur-
poses of section 952(a)(1), the term “in-
come derlved from the insurance of United
States ricks"” means that income which—

(1) Is attributable to the reinsurance or
the issuing of any insurance or annuity con-
tract—

(A) In connection with property in, or
liability arising out of activity in, or in con-
nection with the lives or health of residents
of, the United States, or

(B) In connection with risks not included
in subparagraph (A) as the result of any
arrangement whereby another corporation
receives a substantially equal amount of
premiums or other consideration in respect
to any reinsurance or the issuing of any in-
surance or annuity contract in connection
with property in, or lability arising out of
activity in, or in connection with the lives
or health of residents of, the United States,
and

(2) Would (subject to the modifications
provided by paragraphs (1), (2), and (3) of
subsection (b)) be taxed under subchapter
L of this chapter if such income were the
income of a domestic insurance corporation.

This section shall apply only In the case of a
controlled foreign corporation which receives,
during any taxable year, premiums or other
conslderation in respect of the reinsurance,
and the issuing, of insurance and annuity
contracts described In paragraph (1) in ex-
cess of 5 percent of the total of premiums
and other consideration received during such
taxable year in respect of all reinsurance and
issuing of insurance and annuity contracts.

(b) Special rules. For purposes of sub-
section (a)—

(1) In the application of part I of sub-
chapter L, life insurance company taxable
income is the gain from operations as defined
in section 809 (b).

(2) A corporation which would, if it were
a domestic insurance corporation, be taxable
under part II of subchapter L shall apply
subsection (a) as if it were taxable under
part III of subchapter L.

(3) The following provisions of subchapter
L shall not apply:

(A) Section 809(d)(4) (operations loss
deduction).

(B) Bection 809(d)(5) (certain nonpar-
ticipating contracts).

(C) Begtion 809(d)(6) (group life, acci-
dent, and health insurance).

(D) Section 809(d)(10) (small business
deduction).

(E) Section 817(b) (gain on property held
on December 31, 1958, and certain substi-
tuted property acquired after 1958).

(F) Section 832(b)(5) (certain capital
losses).

(4) The items referred to in—

(A) Section 809(c) (1) (relating to gross
amount of premiums and other considera-
tions),

(B) Sectlon 809(c) (2) (relating to net de-
creace in reserves),

(C) Section 809(d)(2) (relating to net
increase in reserves), and

(D) Section 832(h) (4) (relating to pre-
miums earned on insurance contracts),

shall be taken into account only to the ex-
tent they are in respect of any reinsurance
or the issuing of any insurance or annuity
contract desceribed in gubsection (a) (1).

(5) All items of income, expenses, losses,
and deductions (other than those taken into
account under paragraph (4)) shall be prop-
erly allocated or apportioned under regula-
tions prescribed by the Becretary or his
delegate.

[Sec. 953 as added by sec. 12(a), Rev. Act
1962 (76 Stat. 1006) )

§ 1.953-1 Income from imsurance of
United States risks.

(a) In general. The subpart F income
of a controlled foreign corporation for
any taxable year includes its income de-
rived from the insurance of United States
risks for such taxable year. See section
952(a) (1). A controlled foreign corpo-
ration shall have income derived from
the insurance of United States risks for
such purpose if it has taxable income, as
determined under § 1.953-4 or § 1.953-5,
which is attributable to the reinsuring
or the issuing of any insurance or an-
nuity contract in connection with United
States risks, as defined in § 1.953-2 or
§ 1.953-3, and if it satisfies the 5-percent
minimum premium requirement pre-
scribed in paragraph (b) of this section.
It is immaterial for purposes of this sec-
tion whether the person insured or the
beneficiary of any insurance, annuity, or
reinsurance contract is, as to such cor-
poration, a related person or a United
States shareholder. For definition of the
term “controlled foreign corporation” for
purposes of taking into account income
derived from the insurance of United
States risks under section 953, see sec-
tion 957 (a) and (b) and §§ 1.957-1 and
1.957-2.
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(b) 5-percent minimum premium re-
quirement. A controlled foreign corpo-
ration shall not have income derived
from the insurance of United States risks
for purposes of this section unless the
premiums received by such corporation
during the taxable year which are at-
tributable to the reinsuring and the is-
suing of insurance and annuity contracts
in connection with the United States
risks exceed 5 percent of the total pre-
miums which are received by such cor-
poration during such taxable year and
which are attributable to the reinsur-
ing and the issuing of insurance and
annuity contracts in connection with all
risks. g

(¢) General definitions. For purposes
of §§ 1.953-1 to 1.953-6, inclusive—

(1) Reinsurance, etc. The terms “re-
insurance”, “insurance”, and “annuity
contract” have the same meaning which
they have for purposes of applying sec-
tion 809(c) (1) or section 832(b) (4), as
the case may be.

(2) Premiums. The term “premiums”
means the items taken into account for
the taxable year under section 809(e) (1),
or the amount computed for the taxable
year under section 832(b) (4) without the
application of subparagraph (B) there-
of, as the case may be; except that, for
purposes of determining the amount of
premiums received in applying para-
graph (b) of this section or paragraph
(a) of § 1.953-3, advance premiums and
deposits shall not be taken into account.

(3) Insurance company. The term
“insurance company” has the same
meaning which it has for purposes of
applying section 801(a), determined by
applying the principles of paragraph (a)
of § 1.801-3.

(4) Related person. The term “relat-
ed person”, when used with respect to a
controlled foreign corporation, shall have
the meaning assigned to it by paragraph
(e) of § 1.954-1.

(5) Policy period. With respect to
any insurance or annuity contract under
which a corporation is potentially liable
at any time during its taxable year, the
term “policy period” means with respect
to such year each period of coverage un-
der the contract if such period begins or
ends with or within the taxable year,
except that, if such period of coverage is
more than one year, such term means
such of the following periods as are ap-
plicable, each one of which is a policy pe-
riod with respect to the taxable year:

(i) The one-year period which begins
with the effective date of the contract
and begins or ends with or within the
taxable year,

(ii) The one-year period which begins
with an anniversary of the contract and
begins or ends with or within the taxable
year, and

(iii) The period of less than one year
if such period begins with an anniversary
of the contract, ends with the date on
which coverage under the contract ter-
minates, and begins or ends with or
within the taxable year.

For such purposes, the effective date of
th& contract is the date on which cover-
age under the contract begins, and the
anniversary of the contract is the an-
nual return of the effective date. The
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period of coverage under a contract is
the period beginning with the effective
date of the contract and ending with the
date on which the coverage under the
contract expires; except that, if the risk
under the contract has been transferred
by assumption reinsurance, the period
of coverage shall end with the effective
date of such transfer or, if the contract
is cancelled, with the effective date of
cancellation. For this purpose, the term
“assumption reinsurance” shall have the
meaning provided by paragraph (a) (7)
(ii) of § 1.809-5. The application of this
subparagraph may be illustrated by the
following examples: *

Ezample (1). Controlled foreign corpora-
tlon A issues to domestic corporation M
an insurance contract which provides cov-
erage for the 2, year period beginning on
July 1, 1963. Corporation A uses the calen-
dar year as the taxable year. For 1963, the
policy period under such contract as to A
Corporation is July 1, 1963, to June 30, 1964.
For 1964, the policy periods under such con-
tract as to A Corporation are July 1, 1963,
to June 30, 1964, and July 1, 1964, to June
30, 1965. For 1965, the policy periods under
such contract as to A Corporation are July 1,
1964, to June 30, 1965, and July 1, 1965, to
December 31, 1965. g

Ezample (2). The facts are the same as
in example (1) except that M Corporation
cancels the contract on August 31, 1963. For
1963, the policy period under such contract
as to A Corporation is July 1, 1863, to August
31, 1963.

Ezample (3). The facts are the same as
in example (1) except that on January 15,
1965, A Corporation cedes insurance under
the contract to controlled foreign corpora-
tion B, which also uses the calendar year
as the taxable year. For 1964, the policy
periods under such contract as to A Corpo-
ration are July 1, 1963, to June 30, 1964,
and July 1, 1964, to June 30, 1965. For 1965,
the policy periods under such contract as
to both A Corporation and B Corporation
are July 1, 1964, to June 30, 1965, and July
1, 1965, to December 31, 1965.

Ezample (4). Controlled foreign corpora-
tlon C, which uses the calendar year as the
taxable year, issues to domestic corporation
N an insurance contract which covers the
marine risks in connection with shipping a
machine to Europe. The contract does not
specify the dates during which the machine
is covered, but provides coverage from the
time the machine is delivered alongside a
named vessel in Hoboken, New Jersey, until
the machine is delivered alongside such ves-
sel in Liverpool, England, Such deliveries in
New Jersey and England take place on Febru-
ary 1, and February 28, 1968, respectively.
For 1963, the policy period under such con-
tract as to C Corporation is February 1, to
February 28, 1963.

(6) Foreign country. The term “for-
eign country” includes, where not other-
wise expressly provided, a possession of
the United States.

§ 1'.953—2 Actual United States risks.

(a) In general. For purposes of para-
graph (a) of § 1.953-1, the term “United
States risks” means risks described in
section 953(a) (1) (A) —

(1) In connection with property in the
United States (as defined in paragraph
(b) of this section),

(2) In connection with liability arising
out of activity in the United States (as
defined in paragraph (¢) of this section),
or

(3) In connection with the lives or
health of residents of the United States

(as defined in paragraph (d) of this
section).

For purposes of section 953(a), the term
“United States” is used in a geographical
sense and includes only the States and
the District of Columbia. Therefore, the
reinsuring or the issuing of insurance or
annuity contracts by a controlled for-
eign corporation in connection with
property located in a foreign country or
a possession of the United States, in con-
nection with activity in a foreign coun-
try or a possession, or in connection with
the lives or health of citizens of the
United States who are not residents of
the United States will not give rise to
income to which paragraph (a) of
§ 1.953-1 applies, unless the income de-
rived by the controlled foreign corpo-
ration from such contracts constitutes
income derived in connection with risks
which are deemed to be United Sfates
risks, as defined in § 1.953-3.

(b) Property in the Uniled States.
The term “property in the United States”
means property, as defined in subpara-
graph (1) of this paragraph, which is in
the United States, within the meaning of
subparagraph (2) of this paragraph.

(1) Property defined. The term
“property” means any interest of an in-
sured in tangible (including real and
personal) or intangible property. Such
interests include, but are not limited fo,
those of an owner, landlord, tenant,
mortgagor, mortgagee, trustee, benefi-
ciary, or partner. Thus, for example, if
insurance is issued against loss from fire
and theft with respect to an insured’s
home and its contents, such risks are
risks in connection with property,
whether the insured is the owner or
lessee and whether the contents include
furniture or cash and securities. Fur-
thermore, if insurance is issued against
all risks of damage or loss with respect
to the automobile of an insured, such
risks are risks in connection with prop-
erty, whether the risks insured against
may be caused by the insured, another
person, or natural forces. :

(2) United States location—() It
general. Property will be considered
property in the United States when it
is exclusively located in the pmted
States. Conversely, property will bg
considered property not in the Unite
States when it is exclusively located out-
side the United States. In addition
property which is ordinarily located i
but temporarily located outside, the
United States will be considered property
in the United States both when it 1
ordinarily located in, and when it l;
temporarily located outside, the Unite
States if the premium which is att;.bu;
table to the reinsuring or issuing of '?,‘:h
insurance contract in connection W! :
such property eannot be allocated 0, ‘S
apportioned between, risks mcu‘ldl o
when such property is acutally located 7
the United States and risks 11_1011“}‘IE
when it is actually located outside tbe
United States. If such premium cal o
so allocated or apportioned on & l'ﬂ}if’
able basis, however, such property W "
considered property not in the Ulz:idi‘
States when it is actually located 0u'® '
the United States. However, plf)l’em-e
will not be considered property
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United States if it is neither property
which is exclusively located in the
United States nor property which is ordi-
narily located in, but temporarily located
outside, the United States. The rules
prescribed in subdivision (ii) of this
subparagraph shall apply in determin-
ing whether a premium can be allocated
or apportioned on a reasonable basis to
or between risks incurred when property
is actually located in the United States
and risks incurred when such property
is actually located outside the United
States. The rules prescribed in sub-
divisions (iii) through (x) of this sub-
paragraph shall apply in determining
whether property is, or will be con-
sidered, exclusively located in or outside
the United States and whether property
is, or will be considered, ordinarily locat-
ed in the United States; such rules also
limit the rule of premium allocation and
apportionment prescribed in this sub-
division and subdivision (ii) of this sub-
paragraph. The determinations re-
quired by this subparagraph shall be
made with respect to the location of
property during the policy period appli-
cable to the taxable year of the insuring
or reinsuring corporation, or, if more
than one policy period exists with re-
spect to such taxable year, such deter-
minations shall be made separately with
respect to the location of property during
each such policy period.

() Premium allocation or apportion-
ment. Whether a premium can be allo-
cated or apportioned on a reasonable
basis to or between risks ineurred when
broperty is actually located in the United
States and risks incurred when such
broperty is actually located outside the
United States shall depend on the inten-
tion of the parties to the insurance con-
tract, as determined from its provisions
and the facts and circumstances preced-
ng its execution. Contract provisions
on the basis of which the premium rea-
Sonably may be so allocated or appor-
tlon(f_cxb include, but are not limited to,
Qyovmons which separately describe each
Yisk covered, the period of coverage of
tach risk, the special warranties for each
Tigk, the premium for each risk (or the
basis for determining such premium),
and the conditions of paying the pre-
Mum for each risk. For purposes of
this subdivision, it shall be unnecessary
formally to make a separate policy with
fespect to each risk covered or with re-
Sbect to each clause attached to the pol-
‘{-‘Z brovided that the intention of the
]J]d!tl(*.) to the contract is reasonably
tlear.  For example, if in the ordinary
fourse of carrying on an insurance busi-
20‘5'5 4n Insurance poliey is issued which
13"‘{‘_ fll‘e. theft, and water damage risks
x Cilll‘lg(i when property is actually lo-
r?nl{'-“‘m the United States and marine
t; <1-% Incurred when such property is ac-
mijlf'vlf}cated outside the United States
ap Which, pursuant to accepted insur-
ijQ brinciples, properly describes the
.anemmm rates as percentages of the

T:‘oum of coverage as “.825% plus .3%
'04-":'1(},. risks plus .12% water risks =
1(;’? ¢, & reasonable basis exists to al-
of L€ a $124,50 premium paid for $10,000

Such coverage to $82.50 for foreign
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s
risks and $42.00 ($30.004-$12.00) to
United States risks.

(iii) Property in general—(a) Ordi-
nary and temporary location. Except as
otherwise provided in subdivisions (iv)
through (x) of this subparagraph, the
determination of whether property is
ordinarily located in the United States
will depend on all the facts and circum-
stances in each case. Property is ordi-
narily located in the United States if its
location in the United States is regular,
usual, or often occurring. However, in
all cases property will be considered ordi-
narily located in the United States if it
is actually located in the United States
for an aggregate of more than 50 percent
of the days in the applicable policy period
whereas property will, under no circum-
stances, be considered ordinarily located
in the United States if it is actually lo-
cated in the United States for an aggre-
gate of not more than 30 percent of the
days in the applicable policy period.
Property which is ordinarily located in
the United States is temporarily located
outside the United States when it is ac-
tually located outside the United Stateec.
For purposes of determining the number
and percent of the days in an applicable
volicy period, the term “day" means, not
any 24-consecutive-hour period, but a
continuous period of twenty-four hours
commencing from midnight and ending
with the following midnight; in deter-
mining the location of property for such
purposes, an amount of time which is at
least one-half of such a day, but less than
the entire day, shall be considered a
day, and an amount of time which is less
than one-half of such a day shall not be
considered a day.

(b) INustrations. The application of
this subdivision may be illustrated by the
following examples:

Ezample (1). Controlled foreign corpora-
tion A issues to domestic corporation M a
comprehensive blanket or floater insurance
policy which, for one year, covers inventory
samples which M Corporation regularly ships
from the United States in order to encourage
sales, Such shipments are made on the con-
dition that they be returned to the United
States within 5 days after they are received,
During the one-year policy period, such
samples are sent from, and returned to, the
United States 50 times, and during such one-
year period are actually located in the United
States for an aggregate of 120 days. Since
the location of the samples in the United
States during such one-year period is often
recurring, they are property ordinarily
located in, but temporarily located outside,
the United States. Therefore, they will be
considered property in the United States
even though for such one-year period their
location in the United States is not regular
or usual and is not for an aggregate of more
than 50 percent of the days in the policy
period. However, if, by considering such
factors as the terms and premium schedule
of the insurance contract as well as the
number, value, and duration of the location
in and outside the United States, of such
samples, the premium which is attributable
to the issuing of such contract can be al-
located to, or apportioned between, risks
occurring when such samples are actually
located in the United States and risks oc-
curring when they are actually located out-
side -the United States, such samples will be

.considered property not in the United States
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when they are actually located outside the
United States.

Example (2). A machine, located for sev-
eral years in a foreign branch of a United
States manufacturer, is permanently trans-
ferred to the home office of such manufac-
turer, where it arrives on January 1, 1963,
and remains for the remainder of 1963,
Under a separate insurance contract issued
by a controlled foreign corporation, which
uses the calendar year as the taxable year,
such machine is insured against damage
for the three-year period commencing on
May 1, 1962. Because of the change in loca-
tion of the machine, the premiums are in-
creased as of January 1, 1963. Since the
machine is in the United States from Janu-
ary 1, 1963, to April 30, 1963, its location in
the United States isregular and usual dur-
ing the policy period of May 1, 1962, to April
30, 1963. Accordingly, the machine is ordi-
narily located in the United States for such
policy period. However, since the premium
which is attributable to the issuing of such
contract is allocable to risks occurring when
the machine is actually located in, and when
it is actually located outside, the United
States, such machine will be considered
property not in the United States from May
1, 1962, through December 31, 1962.

(iv) Commercial motor vehicles, ships,
aircreft, railroad rolling stock, and con-
tainers. Any motor vehicle, ship, air-

raft, railroad rolling stock, or any con-
tainer transported thereby, which is used
exclusively in the commercial transpor-
tation of persons or property’to or from
the United States (including such trans-
portation from one place to another in
the United States) and is ordinarily lo-
cated in the United States will be consid-
ered property in the United States both
when such properfy is ordinarily located
in, and when such property is temporar-
ily located outside, the United States.
Whether such property is used in the
transportation of persons or property to
or from the United States and is ordinar-
ily located in the United States are is-
sues to be determined from all the facts
and circumstances in each case. How-
ever, in all cases such transportation
property will be considered ordinarily
located in the United States if either
more than 50 percent of the miles tra-
versed during the applicable policy pe-
riod in the use of such property are
traversed within the United States or
such property is located in the United
States more than 50 percent of the time
during such period. Further, such
transportation property will not at any
time be considered property in the
United States if either not more than 30
percent of the miles traversed during the
applicable policy period in the use of
such property are traversed within the
United States or such property is located
in the United States for not more than
30 percent of the time during such pe-
riod. Nevertheless, if not more than 30
percent of the miles traversed during
the applicable policy period in the use
of such transportation property are tra-
versed within the United States, such
property will be considered ordinarily
located in the United States if it is lo-
cated in the United States more than 50
percent of the time during such period.
Moreover, if such transportation prop-
erty is located in the United States for
not more than 30 percent of the time
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during the applicable policy period, such
property will be considered ordinarily
located in the United States if more
than 50 percent of the miles traversed
during such period in the use of such
property are traversed within the United
States. If such transportation property
is considered property in the United
States because more than 50 percent of
the miles traversed during the applicable
policy period in the use of such property
are traversed within the United States,
the apportionment of premium provided
in subdivision (i) of this subparagraph
shall be made on a mileage basis. If,
however, such property is considered
property in the United States because
such property is located in the United
States more than 50 percent of the time
during the applicable policy period, the
apportionment of premium provided in
subdivision (i) of this subparagraph
shall be made on a time basis.

(v) Noncommercial motor vehicles,
ships, aireraft, and railroad rolling stock.
Except as provided in subdivision (iv)
of this subparagraph, any motor vehicle,
ship or boat, aircraft, or railroad rolling
stock which at any time is actually lo-
cated in the United States and which
either (a) is registered with the United
States, a State (including any political
subdivision thereof), or any agency
thereof or (b), if not so registered, is
owned by a citizen, resident, or corpora-
tion of the United States will be con-
sidered property which is ordinarily lo-
cated in the United States. Unless the
premium which is attributable to the re-
insuring or issuing of any insurance con-
tract in connection with such property
considered ordinarily located in the
United States is specifically allocated un-
der the contract to risks incurred when
such property is actually located in the
United States and to risks incurred when
it is actually located outside the United
States, such property will be considered
property in the United States both when
it is ordinarily located in, and when it is
temporarily located outside, the United
States; under no circumstances will such
property be considered outside the
United States on the basis of any ap-
portionment of such premium.

(vi) Property exported or imported by
railroad or motor vehicle. Any property
which is exported from, or imported to,
the United States by railroad or motor
vehicle will be considered property
ordinarily located in the United States
which, when such property is not actu-
ally located in the United States, is
temporarily located outside the United
States. For example, if an insurance
contract reinsured or issued in connec-
tion with property exported from the
United States by motor vehicle covers
risks commencing when such property
is loaded on the motor vehicle at the
United States warehouse and terminat-
ing when such property is unloaded at
the foreign warehouse, and if the pre-
mium payable with respect to risks in-
curred when the property is in the
United States and risks incurred when
the property is in the foreign country is
not separately stated, such property will
be considered property in the United
States only until such property is actu-
ally located outside the United States,
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provided that the premium can be
properly apportioned (for example) on
the basis of time or mileage, between
risks incurred when the property is
actually located in the United States and
risks incurred when it is actually located
outside the United States. If in such
case the premium is not so apportionable,
such property will be considered property
in the United States both when such
property is ordinarily located in, and
when it is temporarily located outside,
the United States.

(vil) Property exported by ship or air-
craft. If an insurance contract which
is reinsured or issued in connection with
property which is exported from the
United States by ship or aireraft covers
risks all of which terminate when such
property is placed aboard a ship or air-
craft at the United States port of exit
for shipment from the United States,
such property will be considered property
in the United States. If such insurance
contract covers risks all of which com-
mence when such property is placed
aboard a ship or aircraft at the United
States port of exit for shipment from
the United States, such property will be
considered property not in the United
States. If such insurance contract
covers risks commencing before, and ter-
minating after, such property is placed
aboard a ship or aircraft at the United
States port of exit for shipment from the
United States, such property will be con-
sidered property ordinarily located in the
United States which, after such property
is placed aboard such ship or aircraft at
the United States port of exit, is tem-
porarily located outside the United
States. The application of this sub-
division may be illustrated by the follow-
ing example:

Ezample. A controlled foreign corporation
issues an insurance contract in connection
with property exported from the United
States by ship. The contract covers risks
commencing after such property is removed
from the United States warehouse and termi-
nating when such property is unloaded at
the foreign port of entry. Assuming that the
premium payable with respect to the risks
incurred before and the risks incurred after
the property Is placed aboard the ship at
the United States port of exit for shipment
from the United States or with respect to the
steps in handling such property during such
coverage, such as transporting the property
to the United States port of exit, unloading
the property there, placing the property
aboard the ship, holding the property aboard
the ship in port, the actual voyage, and un-
loading the property at the foreign port of
entry, is separately stated In, or Is deter-
minable from, such contract, the property
will be considered property in the United
States only until such property is placed
aboard the ship at the United States port
of exit for shipment from the United States.
Assuming, however, that the premiums pay-
able with respect to such steps, or with re-
spect to the risks Incurred before and the
risks incurred after the property is placed
aboard the ship at the United States port
of exit, are not allocable or apportionable
under the contract, such property will be
considered property in the United States both
before and after such property is placed
aboard the ship at the United States port of
exit.

(viii) Property imported by ship or
aireraft. If an Insurance contract which
is reinsured or issued in connection with

property which is imported to the United
States by ship or aircraft covers risks
all of which terminate when such prop-
erty is unloaded at the United States
port of entry, such property will be con-
sidered property not in the United States.
If such insurance confract covers risks
all of which commence after such prop-
erty is unloaded at the United States
port of entry, such property will be con-
sidered property in the United States.
If such insurance conftract covers risks
commencing before, and terminating
after, such property is unloaded at the
United States port of entry, such prop-
erty will be considered property ordi-
narily located in the Unifed States
which, before such property is unloaded
at the United States port of entry, is
temporarily located outside the United
States. For an illustration pertaining
to the allocation or apportionment of the
premium, see the example in subdivision
(vii) of this subparagraph.

(ix) Shipments originaling and ter-
minating in the United States. Any
property which is shipped from one place
in the United States to another place
in the United States, on or over a foreign
country, the high seas, or the coastal
waters of the United States will be con-
sidered property actually located at all
times in the United States. For example,
property which is shipped from New
York City to Los Angeles via the Panama
Canal or from San Francisco to Hawall
or Alaska will be considered property
actually located at all times in the United
States. )

(x) Shipments originating and termi-
nating in a foreign country. Any prop-
erty which is shipped by any means, oF
a combination of means, of transporta-
tion from one foreign country to another
foreign country, or from a conbiguous
foreign country to the same contiguous
foreign country, on or over the United
States will be considered property ex-
clusively located outside the United
States. Notwithstanding the forCQOmg'-
any property which is shipped by any
means, or a combination of means, 0!
transportation from one contiguous {0
eign country to another contiguous for-
eign country on or over the United
States will be considered property ordi-
narily located in the United States
which, when such property is not actu-
ally located in the United States, 15 t{'“’é
porarily located outside the Unite
States. ¥

(¢) Liability from United States activ-
ity. The term “liability arising out of
activity in the United States” mmnsl?
loss, as described in subparagraph
of this paragraph, or a liability, as d¢-
scribed in subparagraph (2) of this Parte
graph, which could arise from ﬂCL_*‘(;;‘
performed in the United States, 85 ©-
fined in subparagraph (3) of this pars
graph.

(1) Loss described. The term ich
includes all loss of an insured ¥ éa{e
could arise from the occurrence Of i
event insured against except that & o
term does not include any loss in €%
nection with property described in p e
agraph (b) of this section. For examl))_o-v
such term includes, in the case of & P
moter of outdoor sporting events:

“Joss”
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loss which could arise from the cancella-
tion of such an event because of incle-
ment weather.

(2) Liability described. The term “lia-
bility” includes all liability of an insured
in tort, contract, property, or otherwise.
It includes, for example, the liability of
a principal for the acts of his agent, of a
husband for the acts of his spouse, and
of a parent for the acts of his child. The
term not only includes the direct liabil-
ity which may be incurred, for example,
by a tortfeasor to the person harmed,
but also the indirect liability which may
be incurred, for example, by a manufac-
turer to the purchaser at retail for a
breach of warranty.

ictivity in the United States—(1)

al. A loss or liability will be
considered a loss or liability which could
arise from activity performed in the
United States if the loss or liability would
result, if at all, from an activity exclu-
sively carried on in the United States.
Conversely, & loss or liability will be con-
sidered a loss or liability which could not
arise from activity performed in the
United States if the loss or liability would
result, if at all, from an activity exclu-
sively carried on outside the United
States. In addition, a loss or liability
will be considered a loss or liability which
could arise from activity performed in
the United States if the loss or liability
would result, if at all, from an activity
ordinarily carried on in, but partly car-
ried on outside, the United States. If
thp premium which is attributable to the
reinsuring or issuing of any insurance
contract in connection with an activity
ordinarily carried on in, but partly car-
ried on outside, the United States can,
on a reasonable basis, be allocated to, or
apportioned between, the risks incurred
with respect to the activity carried on in,
and the risks ineurred with respect to
the activity carried on outside, the
United States, such loss or liability will
be considered a loss or liability which
could not arise from activity performed
n the United States to the extent the
loss or liability would result, if at all,
from that, activity carried on outside the
U.n.ltcu States. However, a loss or lia-
b'lllt_}:'. will not be considered a loss or
liability which could arise from an ac-
Wity performed in the United States if
such loss or liability would result, if at
a‘ll. Irom an activity which is neither ex-
Clusively carried on in the United States
Hor ordinarily carried on in, but partly
%"}1}'“'\’1'01} outside, the United States.
1 principles of paragraph (b) (2) (i)
section for allocating or appor-

e 12 a premium on a reasonable basis
@0».?.1 between risks incurred when prop-
Slf." s actually located in the United
mj;‘“-j” and risks incurred when such
U{‘D&f‘v 15 actually located outside the
01““’% Syatqs shall apply for allocating
abﬁ;u?or‘nomng a premium on a reason-
cyy\wlias{s to or between the risks in-
N ;'»‘“ With respect to the activity car-
rean 1 10, and the risks incurred with
S;(-il)t't'l. to t}}e activity carried on out-
slcz-?{,mg United States. The rules pre-
Es 1‘:)1\{(»1 In subdivisions (ii) through (vi)
tere S Subparagraph shall apply in de-
“Mmining whether an activity is, or will
¢ Considered, exclusively carried on in

FEDERAL REGISTER

or outside the United States and whether
an activity is, or will be considered, ordi-
narily carried on in the United States
and in determining what is the activity
which is performed by the insured from
which a loss or liability results or could
result; such rules also limit the rule of
premium allocation and apportionment
preseribed in this subdivision. The de-
terminations required by this subpara-
graph shall be made with respect to the
location of an activity of the insured
performed during the policy period ap-
plicable to the taxable year of the insur-
ing or reinsuring corporation, or, if more
than one policy period exists with re-
spect to such taxable year, such deter-
minations shall be made separately with
respect to the location of the activity
during each such policy period.

(i) Substantial activily carried on in
the United Siaies. The term “activity”
is used in its broadest sense and includes
the performance of an act unlawfully un-
dertaken, the wrongful performance of
an act lawfully undertaken, and the
wrongful failure to perform an act law-
fully required to be undertaken. With
respect to a loss described in subpara-
graph (1) of this paragraph, the term
“activity” includes the occurrence of the
event insured against. The determina-
tion of whether an activity ordinarily is
carried on in, but is partly carried on
outside, the United States will depend
on all the facts and circumstances in
each case. An activity ordinarily is car-
ried on in the United States if a substan-
tial amount of such activity is carried on
in the United States. Factors which will
be taken into account in determining
whether a substantial amount of activity
is carried on in the United States are
those which are connected with the ac-
tivity and include, but are not limited to,
the location of the insured's assets, the
place where personal services are per-
formed, and the place where sales ocecur,
but only if such assets, services, and sales
are connected with the activity. In all
cases an activity will be considered sub-
stantially carried on in the United States
if more than 50 percent of the insured’s
total assets, personal services, and sales,
if any, connected with such activity are
located, performed, or occur in the
United States. On the other hand, an
activity will, under no ecircumstances,
be considered substantially carried on in
the United States if not more than 30
percent of the insured's total assets,
personal services, and sales, if any, con-
nected with such activity are located,
performed, or occur in the United States.
For this purpose, the mean of the value
of the total assets at the beginning and
end of the policy period shall be used,
determined by taking assets into account
at their actual value (not reduced by lia-
bilities) , which, in the absence of affirm-
ative evidence to the contrary, shall be
deemed to be (a) face value in the case
of bills receivable, accounts receivable,
notes receivable, and open accounts held
by an insured using the cash receipts and
disbursements method of accounting
and (b) adjusted basis in the case of all
other assets. Personal services shall be
measured by the amount of compensa-
tion paid or accrued for such services,
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and sales shall be measured by the vol-
ume of gross sales. An activity is carried
on partly outside the United States if
it is carried on, whether substantially
or insubstantially, outside the United
States.

(iii) Manufacturing, producing, con-
structing, or assembling activity. If a
person who manufactures, produces, con-
structs, or assembles property is liable
with regard to the consumption or use
of such property, such liability will be
considered to result from the activity
performed of manufacturing, producing,
constructing, or assembling such prop-
erty. If such person manufactures, pro-
duces, constructs, or assembles more than
one type of product, the liability with
regard to the consumption or use of one
of such products will be considered to
result from the activity performed of
manufacturing, producing, constructing,
or assembling that particular product.
For example, the liability of a building
contractor, which constructs apartment
buildings only in the United States, for
the improper construction of, or the fail-
ure to construct, an apartment building,
will be considered to result from an ac-
tivity exclusively carried on in the United
States and will be considered a liability
which could arise from activity perform-
ed in the United States. In further illus-
tration, the liability (which is covered by
a single policy of insurance) of a do-
mestic corporation, which assembles re-
frigerators exclusively in the United
States and manufactures automobiles
both in a foreign country and in the
United States through substantial ac-
tivity carried on in each of such coun-
tries, for the negligent manufacturing
of a part for one of the automobiles by
the foreign branch, will be considered to
result from an sctivity ordinarily car-
ried on in, but partly carried on outside,
the United States and will be considered
a liability which could arise from ac-
tivity performed in the United States.

(iv) Selling activity. If a person is
liable with regard to selling activity per-
formed, such liability will be considered,
except as provided in subdivisions (iii),
(v), and (vi) of this subparagraph, to
result from such selling activity. A per-
son will be considered to be engaged in
selling activity if such person engages in
an activity resulting in the sale of prop-
erty. Thus, it is immaterial that, under
the Code, such activity would not con-
stitute engaging in or carrying on a trade
or business in the country in which such
activity is carried on, the property in
the goods does not pass in such country,
or delivery of the property is not made in
such country. For example, if a foreign
wholesale distributor, which manages
its entire business operations in a for-
eign country and sells its inventory ex-
clusively in the United States—its only
contact in the United States being the
promotion of such sales to United States
retail outlets by advertising in trade pub-
lications and distributing sales cata-
logues—is liable for a breach of warranty
with regard to the sale of property to a
United States retail outlet, such liability
will be considered to result from an ac-
tivity exclusively carried on in the United
States and will be considered a liability
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which could arise from activity per-
formed in the United States.

(v) Liability from service or driving
activity—(a) In general. If a person is
liable with regard to any service activity
performed, or is liable with regard to
driving activity performed in connection
with a motor vehicle, ship or boat, air-
craft, or railroad rolling stock, whether
or not exclusively used in the commercial
transportation of persons or property,
such liability will be considered to result
from such service or driving aectivity.
For example, if an oil company which
drills for oil exclusively in a foreign
country is liable with regard to the neg-
ligent handling by its employees of ex-
plosives in the course of such drilling
there, such liability will be considered
to result from an activity exclusively
carried on outside the United States and
will be considered a liability which could
not arise from activity performed in the
United States. In further illustration,
if a corporation which services machin-
ery exclusively in a foreign country un-
der servicing contracts is liable with re-
gard to the negligent repairing of a ma-
chine under such a contract, such
liability will be considered to result from
an activity exclusively carried on out-
side the United States and will be con-
sidered a liability which could not arise
from activity performed in the United
States.

(b) Location of activities in connec-
tion with transporiation property. For
purposes of subdivision (a) of this sub-
division, service or driving activity per-
formed in connection with a motor ve-
hicle, ship or boat, aircraft, or railroad
rolling stock, whether or not exclusively
used in the commercial transportation
of persons or property, will be considered
activity performed in the United States
if the activity is carried on at a time
when such property is or will be con-
sidered, in accordance with subdivision
(iv) or (v) of paragraph (b)(2) of this
section, actually in the United States or
ordinarily located in the United States.
However, if the premium which is at-
tributable to the reinsuring or issuing of
any insurance contract in connection
with such service or driving activity
which is carried on at a time when such
property is, or will be considered, ordi-
narily located in the United States can
be allocated to, or apportioned between,
the risks incurred when such property is
actually located in the United States and
risks incurred when it is actually located
outside the United States, such liability
will be considered a liability which could
arise from activity performed in the
United States only when such property is
actually located in the United States.
Any allocation or apportionment of pre-
mium under the preceding sentence shall
be made in accordance with the rules of
allocation and apportionment provided
in subdivision (iv) or (v) of paragraph
(b) (2) of this section. For example, if
a person is liable with regard to the per-
formance of services outside the United
States in the operation of a motor vehicle
which is used exclusively in the commer-
cial transportation of persons to and
from the United States and which, be-
cause more than 50 percent of the miles
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traversed during the applicable policy
period in the use of such propeérty are
traversed within the United States, is
considered ordinarily located in the
United States, such liability will be con-
sidered to be a liability which could not
arise from activity performed in the
United States only to the extent that the
premium which is attributable to the re-
insuring or issuing of any insurance con-
tract in connection with such service ac-
tivity is apportioned on a mileage basis
between the risks incurred when such
motor vehicle is actually located in the
United States and when such vehicle is
actually located outside the United
States. See paragraph (b) (2) (iv) of this
section. In further illustration, if a per-
son is liable with regard to his negligent
driving of a motor vehicle which is not
used exclusively in the commercial trans-
portation of persons or property, which
is registered with any State, and which
is driven both in the United States and a
foreign country, such liability will be
considered a liability which could arise
from activity performed in the United
States, unless the premium which is at-
tributable to the reinsuring or issuing of
an insurance contract in connection with
such driving performed in such motor
vehicle ordinarily located in the United
States is specifically allocated under the
contract to risks incurred with respect to
driving performed in, and to risks in-
curred with respect to driving performed
outside, the United States. See para-
graph (b) (2) (v) of this section.

(e) Ilustration. The application of
this subdivision may be further illus-
trated by the following example:

Ezample. Controlled foreign corporation
A is a wholly owned subsidiary of domestic
corporation M. Both corporations are in-
surance companies and use the calendar
year as the taxable year. Corporation M is
exclusively engaged in issuing to owners of
commercial rental property which is located
in the United States insurance contracts
which cover any harm which may be caused
in 1963 by the tortious conduct of the
owners’ employees in managing and main-
taining such property. The owners insured
under such contracts include both residents
and nonresidents of the United States. In
1963, M Corporation cedes to A Corporation
one-half of the insurance contracts issued
by M Corporation in that year, including
the contracts issued to nonresidents. In-
come of A Corporation derived in 1963 from
reinsuring the risks of M Corporation is in-
come from the Insurance of United States
risks since all the insurance contracts re-
insured by it are in connection with a lia-
bility which could arise from service actlvity
performed in the United States.

(vi) Liability from delivery of prop-
erty. If the person who is obligated to
deliver property is liable with regard to
such delivery, such liability will be con-
sidered to result from the activity per-
formed of delivering such property. For
example, if a corporation which exports
all of its inventory from the United
States to foreign countries or possessions
of the United States is liable with regard
to its failure to make delivery outside
the United States of inventory it has
sold, such liability will be considered to
result from an activity exclusively
carried on outside the United States and
will be considered a liability which could

not arise from activity performed in the
United States. In further illustration,
if a corporation which exports all of its
inventory from a foreign country to the
United States is liable with regard to
its improper delivery iIn the United
States of inventory it has sold, such lia-
bility will be considered to result from an
activity exclusively carried on in the
United States and will be considered a
liability which could arise from activity
performed in the United States.

(d) Lives or health of United States
residents. Risks in connection with the
lives or health of residents of the United
States include those risks which are the
subject of insurance contracts referred
to in section 801(a), relating to the defi-
nition of a life insurance company. If
the insured is a resident of the United
States at the time the insurance contract
is approved, the risk is in connection with
the life or health of a resident of the
United States for the period of coverage
under the contract. However, if during
such period of coverage the insured noti-
fies the insurer, or circumstances known
to the insurer indicate, that the insured
is no longer a resident of the United
States, the risk shall cease to be a risk
in connection with the life or health of a
resident of the United States for the
policy period in which the insured gives
such notice or such circumstances are
known to the insurer, and for each sub-
sequent policy period. Conversely, if the
insured is a resident of a particular for-
eign country at the time the insurance
contract is approved, the risk is in con-
nection with the life or health of a resi-
dent of such foreign country for the pe-
riod of coverage under the contract.
However, if during such period of cov-
erage the insured notifies the insurer, or
circumstances known to the insurer indl-
cate, that the insured is no longer a resi-
dent of such foreign country, the risk
shall cease to be a risk in connection with
the life or health of a resident of such
particular foreign country for the policy
period in which the insured gives such
notice or such circumstances are known
to the insurer, and for each subsequent
policy period. In determining the coun-
try of residence of an insured, the prii-
ciples of §§ 1.871-2 to 1.871-5, inclusive,
and of paragraph (a) of § 1.911-2, relat-
ing to the determination of residence and
nonresidence in the United States, and
of foreign residence, shall apply. Cit-
zens of the United States are not resl-
dents of the United States mercly be-
cause of their eitizenship. The appl-
cation of this paragraph may b
illustrated by the following example:

Ezample. Controlled foreign C“"'P“r’-'“oll;
A is a wholly owned subsidiary of domeste
corporation M. Corporation A uses the t:‘xd
endar year as the taxable year and is c~ngl‘:l-¢“
in the life insurance business in 0T
country X. In 1963, A Corporation ISt
ordinary life insurance contracts on the lives

of residents of the United States, ix1clnll?;§g
one issued on February 1, 1963, to R, 8 CX0
of foreign country Y and a resldenthf;‘-n_ in

United States on such date. All activil -
connection with the issuing of such 10;3
tracts is transacted by mail. On May 1. nd
R abandons his United States residenceé ’ ;
establishes residence in forelgn couni '
There are no circumstances known © & “0
poration that R has changed his reside
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until R, on March 1, 1964, actually notifies A
Corporation of that change. Income of A
Corporation for the policy period of Febru-
ary 1, 1963, to January 31, 1964, from issuing
such Insurance contracts is income derived
from the Insurance of United States risks.
However, income of A Corporation derived

policy period of February 1, 1964, to

' 31, 1965, from R’s insurance contract
s not income derived from the insurance of
United States risks.

§1.953-3 Risks deemed to be United
States risks.

(a) Artificial arrangements. For pur-
poses of paragraph (a) of § 1.953-1, the
term “United States risks” also includes
under section 953(a) (1) (B) risks which
are deemed to be United States risks.
They are risks (other than United States
risks described in section 953(a) (1) (A)
and § 1.953-2) which a controlled foreign
corporation reinsures under an insurance
or annuity contract, or with respect to
which a controlled foreign corporation
issues any insurance or annuity contract,
in accordance with any arrangement
whereby another corporation which is
not a controlled foreign corporation re-
ceives an amount of premiums (for re-
insuring or issuing any insurance or an-
nuity contract in connection with the
United States risks described in section
853(a) (1) (A) and § 1.953-2) which is
substantially equal to the amount of
premiums which the controlled foreign
corporation receives under its contracts.
Arrangements to which this rule applies
Include those entered into by the con-
trolled foreign corporation, by its United
States shareholders, or by a related
person,

(b) Evidence of arrangements. The
determination of the existence of an ar-
Tangement referred to in paragraph (a)
of this section shall depend on all the
facts and circumstances in each case.
In making this determination, it will be
Tecognized that arrangements of this
Wpe generally are orally entered into
Outside the United States and that direct
evidence of such an arrangement is not
ordinarily gvailable, Therefore, in de-
ermining the existence of such an ar-
rangement, consideration will be given
to whether or not there is substantial
Similarity between the type, location,
Profit margin expected, and loss experi-
‘C;;)qe 0l the risks which the corporation
s rl{(‘llrls not a controlled foreign cor-
n‘)i(‘fli}-n_!_ insures or reinsures and the

S5 which the controlled foreign cor-
boration insures or reinsures. Further,
gons:cu-ratipn will be given to the exist-
h’}F“ of prior similar arrangements be-
Or'ffﬁll”and the identity of the directors
g : ‘areholders of, the corporation which
it 10t a controlled foreign corporation,
" Sh.aroholders, or related persons and
e € controlled foreign corporation, its
o cholders, or related persons. How-
n‘lvf*r the absence of such prior arrange-
hotln.tfc or identity of directors or share-
plders will not of itself establish the

Nexistence of an arrangement referred
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to in paragraph (a) of this section, In
determining whether the amounts re-
ceived by the controlled foreign cor-
poration and the corporation which is
not a controlled foreign corporation are
substantially equal, the period in which
the controlled foreign corporation re-
ceives premiums need not be the same as,
or identical in length with, that of the
corporation which is not a controlled for-
eign corporation nor limited to a taxable
year of the controlled foreign corpora-
tion.

(¢) Illustrations. The application of
this section may be illustrated by the
following examples:

Ezample (1). Controlled foreign corpora-
tion A is a wholly owned subsidiary of do-
mestic corporation M. Foreign corporation B
is a wholly owned subsldiary of foreign cor-
poration R. All corporations use the calen-
dar year as the taxable year. Corporations
M and R, which are not related persons, agree
that from July 1, 1863, through December 31,
1963, B Corporation will reinsure all risks of
M Corporation which are United States risks
described in section 953(a) (1) (A), and that
from January 1, 1964, through June 30, 1964,
A Corporation will reinsure all risks of R
Corporation which are not United States
risks described in section 853(a) (1) (A). The
amount of premiums received by A Corpora-
tion and B Corporation, respectively, as a
result of the agreement are substantially
equal. The income of A Corporation derived
in 1964 from reinsuring the risks of R Cor-
poration is income derived from the insur-
ance of United States risks described in sec-
tion 953(a) (1) (B).

Ezample (2). Assume the same facts as in
example (1), except that M and R Corpora-
tions also agree, as part of their arrangement,
that from July 1, 1964, through December
31, 1964, B Corporation will reinsure all risks
of M Corporation which are United States
risks described in-seetion 953(a) (1) (A), and
that from January 1, 1965, through June 30,
1965, A Corporation will reinsure all risks of
R Corporation which are not United States
risks described in section 953(a) (1) (A). The
amount of premiums derived by B Corporation
from July 1, 1963, through December 31, 1963,
under the agreement is not substantially
equal to the amount of premiums derived by
A Corporation from January 1, 1964, through
June 30, 1964, and the amount of premiums
derived by B Corporation from July 1, 1964,
through December 31, 1964, is not substan-
tially equal to the amount of premiums de-
rived by A Corporation from January 1, 1965,
through June 30, 1965. However, the aggre-
gate amount of premiums received by B Cor-
poration under the arrangement is substan-
tially equal to the aggregate amount of
premiums received by A Corporation. The
income of A Corporation derived in 1964 and
1965 from reinsuring the risks of R Corpora-
tion is income derived from the insurance of
United States risks described in section 953
(a) (1) (B).

Ezample (3). Assume the same facts as in
example (1), except that foreign corporation
C 1s also a wholly owned subsidiary of R
Corporation. Assume that C Corporation
uses the calendar year as Its taxable year.
Assume further that M Corporation and R
Corporation agree that from July 1, 1963,
through December 31, 1963, B Corporation
and C Corporation together will reinsure the
United States risks described in section 953
(a) (1) (A) of M Corporation. The amount of
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premiums received by B Corporation in re-
spect of such United States risks is equal
to one-third of the amount received by A
Corporation in respect of the risks which are
not United States risks described in section
953(a) (1) (A), and the amount of premiums
received by C Corporation In respect of such
United States risks is equal to two-thirds of
the amount so received by A Corporation.
The income of A Corporation derived in 1964
from reinsuring the risks of R Corporation is
income derived from the insurance of United
States risks described in section 953(a) (1)
(B).

Ezample (4). Assume the same facts as in
example (3), except that controlled foreign
corporation D is also a wholly owned sub-
sidiary of M Corporation and uses the calen-
dar year as its taxable year. Assume further
that M Corporation and R Corporation agree
that In 1964 R Corporation will pay premiums
of $300,000 to A Corporation and $700,000 to
D Corporation to reinsure all risks of R Cor-
poration which are not United States risks
described in sectlon 953(a) (1) (A), and that
in 1963 M Corporation will pay premiums of
$400,000 to B Corporation and $600,000 to C
Corporation to reinsure all risks of M Cor-
poration which are United States risks de-
scribed in section 953(a) (1) (A). The income
of A Corporation and D Corporation derived
in 1964 from reinsuring the risks of R Cor-
poration is income derived from the insur-
ance of United States risks described in sec-
tion 953(a) (1) (B).

Example (5). Controlled foreign corpora-
tion A is a wholly owned subsidiary of do-
mestic insurance corporation M. Controlled
foreign corporation B is a wholly owned
subsidiary of domestic insurance corpora-
tion N. All corporations use the calendar
year as the taxable year, As a result of an
arrangement between M Corporation and N
Corporation, in 1963 A Corporation reinsures
all the United States risks described in sec-
tion 953(a) (1) (A) of N Corporation, and B
Corporation reinsures all the United States
risks described in section 9853(a) (1) (A) of
M Corporation. The premiums and other
consideration received by A Corporation and
B Corporation in respect of such reinsurance
are not substantially equal. The income of
A Corporation and B Corporation in 1963
from reinsuring the risks of N Corporation
and M Corporation, respectively, is income
derived from the insurance of United States
risks described in section 953(a) (1) (A) and
is not income derived from the insurance of
United States risks described in section
953(a) (1) (B).

Example (6). Assume the same facts as in
example (5), except that B Corporation is
not a controlled foreign corporation. The
income of A Corporation in 1963 from re-
insuring the risks of N Corporation is income
derived from the insurance of United States
risks described in section 953(a) (1) (A) and
is not income derived from the insurance of
United States risks described in section
953(a) (1) (B).

§ 1.953—4 Taxable income to which sec-
tion 953 applies.

(a) Taxable income defined—(1) Lije
insurance taxable income. For a con-
trolled foreign corporation which is en-
gaged in the business of reinsuring or
issuing insurance or annuity contracts
and which, if it were a domestic corpo-
ration engaged only in such business,
would be taxable as a life insurance
company to which part I (sections 801
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through 820) of subchapter L of the Code
applies, the term “taxable income”
-means for purposes of paragraph (a)
of § 1.953-1 the gain from operations, as
defined in section 809(b) and as modified
by this section, derived from, and at-
tributable to, the insurance of United
States risks. For purposes of determin-
ing such taxable income, the provisions
of section 802(b) (relating to the defi-
nition of life insurance company taxable
income) shall not apply. Determinations
for purposes of this subparagraph shall
be made without regard to section
501(a).

(2) Mutual and other insurance tax-
able income. For a controlled foreign
corporation which is engaged in the busi-
ness of reinsuring or issuing insurance
or annuity contracts and which, if it
were a domestic corporation engaged
only in such business, would be taxable
as a mutual insurance company % which
part II (sections 821 through 826) of
subchapter L of the Code applies or a
mutual marine insurance or other in-
surance company to which part III (sec-
tions 831 and 832) of subchapter L of
the Code applies, the term “taxable in-
come” means for purposes of paragraph
(a) of §1.953-1 taxable income, as de-
fined in section 832(a) and as modified
by this section, derived from, and at-
tributable to, the insurance of United
States risks. Determinations for pur-
poses of this subparagraph shall be made
without regard to section 501(a).

(3) Corporations not qualifying as in-
surance companies. For special rules ap-
plicable under this section in the case of
a controlled foreign corporation which, if
it were a domestic corporation, would not
qualify as an insurance company, see
§ 1.953-5.

(b) Certain provisions inapplicable.
In determining taxable income under
this section, the following provisions of
subchapter L of the Code shall not apply:

(1) Section 809(d) (4), relating to the
operations loss deduction;

(2) Section 809(d) (5), relating to cer-
tain nonparticipating contracts;

(3) Section 809(d) (6), relating to cer-
tain accident and health insurance and
group life insurance;

(4) Section 809(d) (10),
small business deduction;

(5) Section 817(b), relating to gain on
property held on December 31, 1958, and
certain substituted property acquired
after 1958; and

(6) Section 832(c)(5),
capital losses.

(¢) Computation of reserves required
by law—(1) Law applicable in determin-
ing reserves, The reserves which will be
taken into account as reserves required
by law under section 801(b) (2), both in
determining for any taxable year
whether a controlled foreign corporation
is. a controlled foreign corporation
described in paragraph (a) (1) or para-

relating to
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graph (2) of this section and in deter-
mining taxable income of such corpora-
tion for the taxable year under para-
graph (a) of this section, shall be the
following reserves:

(i) Reserves required by the law of a
State. 'The reserves which are required
by the law of the State or States to which
the insurance business of the controlled
foreign corporation is subject, but only
with respect to its United States busi-
ness, if any, which is taxable under sec-
tion 819(a).

(ii) Reserves deemed to be required.
To the extent of such controlled foreign
corporation’s insurance business not
taxable under section 819(a)—

(a) Except as provided in subdivision
(b) of this subdivision (ii), the reserves
which would result if such reserves were
determined by applying the minimum
standards of the law of New York as if
such controlled foreign corporation were
an insurance company transacting all
of its insurance business (other than its
United States business which is taxable
under section 819(a)) for such taxable
year in such State, and

(b) With respect to all risks covered
by insurance ceded to such controlled
foreign corporation by an insurance com-
pany to which apply the provisions of
subchapter L of the Code (determined
without regard to section 501(a)) and in
respect of which an election is made by
or on behalf of such controlled foreign
corporation to determine its reserves in
accordance with this subdivision (b), the
amount of reserves against such risks
which would result if all of such reserves
were determined by applying the law of
the State, to which the risks in the hands
of such insurance company are subject,
as if such controlled foreign corporation
were an insurance company engaged in
reinsuring such risks in such State.

(2) Rules of application. For pur-
poses of subparagraph (1) of this para-
graph, the following rules shall apply:

(i) Life insurance reserves compuled
on preliminary term basis. For purposes
of determining under paragraph (a) of
this section the taxable income of a con-
trolled foreign corporation, an election
may be made by or on behalf of such
corporation that the amount of reserves
which are taken into account as life in-
surance reserves with respect to con-
tracts for which reserves are computed
on a preliminary term basis shall be de-
termined as provided in section 818(c).
This election shall apply, subject to sec-
tion 818(c), to all life insurance reserves
of the controlled foreign corporation,
whether or not reserves applicable to the
United States business taxable under sec-
tion 819(a). However, reserves deter-
mined as provided in section 818(¢) shall
not be taken into account in determining
whether a confrolled foreign corporation
is a controlled foreign corporation de-
seribed in paragraph (a) (1) or para-
graph (2) of this section.

(il) Actual reserves regquired. (a) A
controlled foreign corporation will be
considered to have a reserve only to the
extent the reserve has been actually held
during the taxable year for which such
reserve is claimed.

(b) For determining when reserves are
required by the law of a State, see para-
graph (b) of § 1.801-5 of this chapter.

(iii) Total reserves to be taken into
account. The total reserves of a con-
trolled foreign corporation shall be taken
into account in determining whether
such corporation is a controlled foreign
corporation described in paragraph (a)
(1) or paragraph (2) of this section.
Therefore, in making such determina-
tion, the reserves which, under subpara-
graph (1) (i) of this paragraph, are re-
quired by the law of any State shall be
taken into account together with the re-
serves which, under subparagraph (1)
(ii) of this paragraph, are deemed to be
required. Moreover, reserves applicable
to the reinsuring or the issuing of in-
surance or annuity contracts of both
United States risks and foreign risks shall
be taken into account. Finally, except as
provided in subdivision (i) of this sub-
paragraph, the reserves which are taken
into account in determining whether a
controlled foreign corporation is a con-
trolled foreign corporation described in
paragraph (a) (1) or paragraph (2) of
this section shall be the same reserves
which are taken into account in deter-
mining under paragraph (a) of this sec-
tion the taxable income of such corpo-
ration.

(iv) Method of comparing reserves
when subject to more than one State.
If the insurance business of a controlled
foreign corporation is subject to the law
of more than one State, the amount of
reserves taken into account under sub-
paragraph (1) (i) of this paragraph shall
be the amount of the highest aggregate
reserve required by any State, defer-
mined as provided in paragraph (a) of
§ 1.801-5 of this chapter. G

(d) Domestic corporation tar atiri-
butes. In determining taxable income 0l
a controlled foreign corporation under
this section there shall be allowed, except
as provided in section 953(b), this sec-
tion, and § 1.953-5, the exclusions and
deductions from gross income Which
would be allowed if such corporation were
a domestic insurance company engag
in the business of only reinsuring or is-
suing the insurance or annuity contracts
which have been reinsured or issucd b.“
such corporation. For this purpose, ¢
provisions of sections 819, 821(e), 822(¢).
831(b), and 832(d), relating to foreie?
insurance companies, shall not apply:
however, for the exclusion from the tax-
able income determined under sect}oﬂ
953 of amounts derived from §otlxce§
within the United States, see sectioll 951-
(b) and paragraph (b) of § 1~9°“’b'
Furthermore, taxable income shall i
determined under this section w1th®_
regard to section 882(b) and (¢), €




Wednesday, December 23, 1964

lating to gross income and deductions of
a foreign corporation, and without re-
gard to whether the controlled foreign
corporation is carrying on an insurance
business in the United States. For other
rules relating to the determination of
gross income and taxable income of a
foreign corporation for purposes of sub-
part IV, see § 1.952-2.

(e) Limitation on certain amounts in
respect of United States risks. In de-
termining taxable income under this sec-
tion the following amounts shall not, in
accordance with section 953(b) (4), be
taken into account except to the extent
they are attributable to the reinsuring or
issuing of any insurance or annuity con-
tract in connection with United States
risks described in § 1.953-2 or § 1.953-3:

(1) The amount of premiums deter-
mined under section 809(c) (1) ;

(2) The net decrease in reserves de-
termined under section 809(e) (2) ;

(3) The net Increase in reserves de-
termined under section 809(d) (2); and

(4) The premiums earned on insur-
ance contracts during the taxable year,
es determined under section 832(b) (4).

For the allocation and apportionment of
such amounts to income from the insur-
ance of United States risks, see para-
graphs (f) and (g) of this section.

(f) Items allocated or apportioned—
(1) Rules of allocation or apportion-
ment. In determining taxable income
under this section, first determine all
xtqms of income, expenses, losses, and
other deductions which directly relate
to the premiums received for the rein-
Suring or the issuing of any insurance or
annuity contract in connection with
United States risks, as defined in §§ 1.953—
Zam} 1.953-3, and allocate such items to
the insurance of United States risks.
For example, the deductions allowed by
Section 809(d) (1), relating to death bene-
fits, section 809(d) (3), relating to divi-
dends to policyholders, and section
809(d) (7), relating to the assumption by
another person of liabilities under insur-
ance contracts, shall be allocated to the
Wturance of United States risks to the
exlent they relate directly to the pre-
Iiums received for reinsuring or issuing
‘curance or annuity contracts in con-
nect-lon_ with United States risks. Next,
determine all items of incoms, expenses,
losses, ang other deductions which di-
?Mly relate to the premiums received
Ior‘ the reinsuring or the issuing of any
g.surn.nce or annuity contract in connec-
itéﬂ With foreign risks and allocate such
Fitfns to the reinsuring of foreign risks.
. Nally, determine all items of income,
flgenses, losses, and other deductions
\;hAch relate to the premiums received
lof t.he reinsuring or the issuing of any
Jlolll ance or annuity contract in connec-
f‘Onl\vlth_ both United States risks and
igrelgn risks, and, except as provided
i Dﬂragrgph (g) of-this section, appor-
UOI} such items between the insurance of
Dited States risks and the insurance
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of foreign risks in the manner prescribed
in subparagraph (2) or (3) of this para-
graph, as the case may be. As used in
this section, the term “foreign risks”
means risks which are not United States
risks as defined in § 1.953-2 or § 1.953-3.

(2) Method of apportionment in de-
termination of life insurance tazable in-
come— (i) Investment yield and net
long-term capital gain. Unless they can
be allocated to the insurance of United
States risks, as provided in subparagraph
(1) of this paragraph, in determining a
controlled foreign corporation’s taxable
income for any taxable year under para-
graph (a) (1) of this section—

(@) The investment yield under sec-
tion 804(c),

(0) The.amount (if any) under sec-
tion 809(b) (1) (B) by which the net long-
term capital gain exceeds the net short-
term capital loss, and

(¢) Those deductions allowed under
section 809(d) (8), (9), and (12) which
relate to gross investment income

shall be apportioned to the reinsuring
and issuing of insurance and annuity
contracts in connection with United
States risks in an amount which bears
the same ratio to each of such amounts
of investment yield, excess gain, and de-
ductions as the sum of the mean of each
of the items described in section 810(c)
at the beginning and end of the taxable
year attributable to reinsuring and issu-
ing any insurance and annuity contracts
in connection with United States risks
bears to the sum of the mean of each of
the items described in section 810(¢) at
the beginning and end of the taxable
year attributable to reinsuring and issu-
ing all insurance and annuity contracts.
Thus, for example, if the ratio which the
sum of the mean of each of the items de-
scribed in section 810(c) at the begin-
ning and end of the taxable year attrib-
utable to reinsuring and issuing insur-
ance and annuity contracts in connection
with United States risks bears to the sum
of the mean of each of the items de-
scribed in section 810(c) at the beginning
and end of the taxable year attributable
to reinsuring and issuing all insurance
and annuity contracts in one to three,
then, unless an allocation to the insur-
ance of United States risks can be made
as provided in subparagraph (1) of this
paragraph, one-third of each of such
amounts of investment yield, excess gain,
and deductions shall be apportioned to
the reinsuring and issuing of insurance
and annuity contracts in connection with
United States risks, and two-thirds of
each of such amounts shall be appor-
tioned to the reinsuring and issuing of
insurance and annuity contracts in con-
nection with foreign risks.

(ii) Other income and deductions—
(a) Amount taken into account. In de-
termining a controlled foreign corpora-
tion’s taxable income for any taxable
year under paragraph (a) (1) of this sec-
tion, all items of income taken into ac-
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count under section 809(c) (3), relating
to other amounts of gross income, and
the other deductions allowed under sec-
tion 809(d) (12) to the extent that such
other deductions do not relate to gross
investment income shall be apportioned
to the reinsuring and issuing of insur-
ance and annuity contracts in connec-
tion with United States risks in an
amount which bears the same ratio to
each of such items of income or of such
other deductions as the numerator de-
termined under (b) of this subdivision
bears to the denominator determined
under (¢) of this subdivision.

(b) Numerator. The numerator used
for purposes of the apportionment under
(a) of this subdivision shall be an
amount which equals the amount deter-
mined under (c¢) of this subdivision, but
only to the extent that the amount so
determined is taken into account under
paragraph (e) of this section in deter-
mining taxable income for the taxable
year.

(¢) Denominator. The denominator
used for purposes of the apportionment
under (a) of this subdivision shall be an
amount which equals—

(I) The amount of premiums deter-
mined under section 809(e¢) (1) for the
taxable year, plus :

(2) The net decrease in reserves de-
termined under section 809(c¢)(2) for
such year, minus

(3) The net increase in reserves deter-
mined under section 809(d) (2) for such
year.

(iii) Reserves used in apportionment
Jormula. The rules for determining
which reserves are taken into account in
determining the taxable income of a con-
trolled foreign corporation under para-
graph (a) of this section shall also apply
under subdivision (ii) (b) and (¢) of this
subparagraph in determining the net de-
crease in reserves under section 809 (¢)
(2) or the net increase in reserves under
section 809(d) (2)., See paragraph (c)
of this section.

(3) Method of apportionment in de-
termination of mutual and other in-
surance income—(i) In general. In
determining a controlled foreign cor-
poration’s taxable income for any tax-
able year under paragraph (a)(2) of
this section, any item which is required
‘to be apportioned under subparagraph
(1) of this paragraph shall be appor-
‘tioned to the reinsuring and issuing of
insurance and annuity contracts in con-
nection with United States risks in an
amount which bears the same ratio to
the total amount of such item as the
amount of premiums earned on insur-
ance contracts during the taxable year
which 1is -required to be taken into
account by such corporation under para-
graph (e)(4) of this section in deter-
mining such taxable income bears to the
total amount of all its premiums earned
(as determined under section 832(b) (4))
on insurance contracts during the tax-
able year.
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Wednesday, December 23, 1964

FEDERAL REGISTER

() Deductions allowed under sec, 809(d) (other than
© deduction allowed under sec. 809(d)(2) and
other than those deductions allowed under sec.
809(d) (8), (8), and 512) which relate to gross

investment income) (paragraph (a)(8)):

(1) allocable
(i) unallocable, but as apportioned under
paragraph (c) (4)

$330, 000

Attributadle to all  Attribulable to re- o in-»
msurance insuring

Attributable
U.S. risks suring foreign risks

$110, 000 $220, 000

00,000 $440,000 16,800 $170,800 43,200 $269,200

40, 200 159, 800

§1.953-5 Corporations not qualifying
as insurance companies.

(a) In general. A controlled foreign
corporation is not excluded from the ap-
plication of paragraph (a) of § 1.953-1
because such corporation, if it were a
domestic corporation, would not be tax-
able as an insurance company to which
subchapter L of the Code applies. Thus,
if a controlled foreign corporation re-
insures or issues insurance or annuity
contracts in connection with United
States risks, as defined in § 1.953-2 or
§1953-3, and satisfies the 5-percent
minimum premium requirement pre-
scribed in paragraph (b) of §1.953-1,
such corporation may derive income
from the insurance of United States risks
even though the primary and predom-
inant business activity of such corpor-
ation during the taxable year is not the
issuing of insuranece or annuity contracts
or the reinsuring of risks underwritten
by insurance companies.

(b) Income from imsurance of United
States risks by noninsurance company.
For purposes of paragraph (a) of
§1.953-1, the taxable income derived
from the reinsuring or the issuing of any
Insurance or annuity contract in con-
lection with United States risks by a
controlled foreign corporation which, if
ltwere a domestic corporation, would not
be taxable ‘as an insurance company to
which subchapter L of the Code applies
shall be determined under § 1.953-4, sub-
lect to, and to the extent not inconsistent
With, the special rules prescribed in
Paragraph (e) or (d) of this section,
Whichever applies,

(c) Special rules in determining taz-

able income—(1) In general. The rules
Prescribed in this paragraph apply in
order to exclude from the determination
under §1953-4 of the taxable income
described in paragraph (b) of this sec-
txo.n those items of the controlled foreign
g?lnomtzpn’s gross income and deduc-
‘ons which are not attributable to the
Tensuring and issuing of insurance and
0nuity contracts.
(_)‘2’ Life insurance taxable income—
__;Z , Amount of investment yield taken
;nLo account. For purposes of determin-
fog _the taxable income of a controlled
m‘f 0 corporation which would not be

“dble as an insurance company to

1 subchapter L of the Code applies
w~l‘t were a domestic corporation but
uu]dl be taxable as an insurance com-
Esn“ ‘0 which part I of such subchapter
A blies if it were a domestic insurance
r-)mpar}y engaged in the business of only
oUSuring or issuing the insurance or
;L.nuny contracts which have been rein-
m'rfd or issued by such corporation, the
m‘Q‘Stment vield under section 804(c),
amount (if any) by which the net

long-term capital gain exceeds the net
short-term capital loss, and all items of
income taken into account under section
809(e) (3) shall be taken into account,
subject to the provisions of paragraphs
(e) and (f) of § 1.953-4, in an amount
which bears the same ratio to each of
such amounts of investment yield, excess
gain, and income items, as the case may
be, as the numerator determined under
subdivision (ii) of this subparagraph
bears to the denominator determined
under subdivision (iii) of this subpara-
grapnh.

(ii) Numerator. The numerator used
for purposes of the apportionment under
subdivision- (i) of this subparagraph
shall be the sum of—

(@) The mean of each of the items
described in section 810(c) at the be-
ginning and end of the taxable year, de-
termined in accordance with the rules
prescribed in paragraph (¢) of § 1.953-4
for purposes of determining taxable in-
come of a controlled foreign corporation
under paragraph (a) of § 1.953-4,

(b) The mean of other liabilities at the
beginning and end of the taxable year
which are attributable to the reinsuring
and issuing of insurance and annuity
contracts, and

(¢) The mean of the earnings and
profits accumulated by the controlled
Toreign corporation at the beginning and
end of the taxable year (determined
without diminution by reason of any dis-
tributions made during the taxable year)
which are attributable to the reinsuring
and issuing of insurance and annuity
contracts.

(iii) Denominator. The denominator
used for purposes of the apportionment
under subdivision (i) of this subpara-
graph shall be the mean of the value of
the total assets held by the controlled
foreign corporation at the beginning and
end of the taxable year, determined by
taking assets into account at their actual
value (not reduced by liabilities) , which,
in the absence of affirmative evidence to
the contrary, shall be deemed to be (a)
face value in the case of bills receivable,
accounts receivable, notes receivable, and
open accounts held by a controlled for-
eign corporation using the cash receipts
and disbursements method of accounting
and (b) adjusted basis in the case of all
other assets.

(3) Mutual and other insurance tax-
able income—(i) Amount of insurance
income taken into account. For pur-
poses of determining the taxable income
of a controlled foreign corporation
which, if it were a domestic corporation,
would not be taxable as an insurance
company to which subchapter L of the
Code applies but which if it were a
domestic insurance company engaged in
the business of only reinsuring or issuing
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the insurance or annuity contracts which
have been reinsured or issued by such
corporation, would be taxable as a mutual
insurance company to which part II of
subchapter L of the Code applies, or
would be taxable as a mutual marine in-
surance or other insurance company to
which part III of subchapter I, of the
Code applies, the sum of the items of
gross income referred to in section 832(b)
(1) (except the gross amount earned dur-
ing the taxable year from underwriting
income described in section 832(b) (1)
(A) ) reduced by the deductions allowable
under section 832(c) which are related
to such items of gross income shall be
taken into account, subject to the pro-
visions of paragraphs (e) and (f) of
§ 1.953-4, in an amount which bears the
same proportion to the sum of such
items of gross income reduced by such
deductions as the numerator determined
under subdivision (ii) of this subpara-
graph bears to the denominator deter-
mined under subdivision (iii) of this
subparagraph.

(ii) Numerator. The numerator used
for purposes of the apportionment under
subdivision (i) of this subparagraph shall
be the sum of—

(a) The mean of the controlled for-
eign corporation’s unearned premiums
at the beginning and end of the taxable
year, determined under section 832(b)
(4) (B) and in accordance with the rules
prescribed in paragraph (c) of § 1.953-4
for purposes of determining taxable in-
come of a controlled foreign corporation
under paragraph (a) of § 1.953-4,

() The mean of such corporation’s
unpaid losses at the beginning and end of
the taxable year, determined under sec-
tion 832(b) (5) (B),

(¢) The mean of the items described
in section 810(c)(4) at the beginning
and end of the taxable year, to the extent
allowable to such corporation under sec-
tion 832(e) (11),

(d) The mean of other liabilities at
the beginning and end of the taxable year
which are attributable to the reinsuring
and issuing of insurance and annuity
contrac’s, and

(e) The mean of the earnings and
profits accumulated by such corporation
at the beginning and end of the taxable
year (determined without diminution by
reason of any distributions made during
the taxable year) which are attributable
to the reinsuring and issuing of insurance
and annuity contracts.

(iii) Denominator. The denominator
used for purposes of the apportionment
under subdivision (i) of this subpara-
graph shall be the mean of the value of
the total assets held by the controlled
foreign corporation at the beginning and
end of the taxable year, determined in
the manner prescribed in subparagraph
(2) (iii) of this paragraph.

(d) Separate accounting. The special
rules prescribed in paragraph (e) of this
section shall not apply if the district di-
rector determines that the controlled for-
eign corporation, in good faith and un-
affected by considerations of tax liability,
regularly employs in its books of account
a detailed segregation of receipts, ex-
penditures, assets, liabilities, and net
worth which clearly reflects the income
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derived from the reinsuring or issuing of

insurance or annuity contracts. The dis- »

trict director, in making such determina-
tion, shall give effect to any foreign law,
satisfactory evidence of which is pre-
sented by the United States shareholder
to the district director, which requires a
reasonable segregation of the insurance
assets of the controlled foreign corpo-
ration.

§ 1.953—6 Relationship of sections 953
and 954.

(a) Priority of application. For pur-
poses of determining the subpart F in-
come of a controlled foreign corporation
under section 952 for any taxable year,
the provisions of section 954, relating to
foreign base company income, shall be
applied, after first applying section 953,
only with respect to income which is not
income derived from the insurance of
United States risks under section 953.
For example, the provisions of section
954 may be applied with respect to the
income of a controlled foreign corpora-
tion which is not income derived from
the insurance of United States risks un-
der section 953 because such corporation
does not satisfy the 5-percent minimum
premium requirement preseribed in
paragraph (b) of § 1.953-1, even though
such corporation has taxable income, as
determined under § 1.953-4, which is at-
tributable to the reinsuring or the issu-
ing of any insurance or annuity con-
tracts in connection with United States
risks. In addition, the provisions of
section 954 may apply with respect to the
income of a controlled foreign corpora-
tion to the extent such income is not
allocated or apportioned under § 1.953-4
to the insurance of United States risks.

(b) Decrease in income not material.
It is not material that the income of a
controlled foreign corporation is de-
creased as a result of the application of
paragraph (a) of this secfion. Thus,
in applying § 1.953-4 to the income of a
controlled foreign corporation described
in paragraph (¢)(2) of § 1.953-5" which
would, but for paragraph (a) of this
section, be subject to the provisions of
section 954, there shall be allowed, in
determining the taxable income derived
from the insurance of United States risks
under § 1.953-4, a deduction under sec-
tion 809(a) (1) for the share of each and
every item of investment yield set aside
for policyholders; it is not material that
in determining foreign base company in-
come such deduction would not be al-
lowed under section 954(b) (5). Fur-
ther, income of a controlled foreign cor-
poration which is required to be taken
into account under section 953 in deter-
mining income derived from the insur-
ance of United States risks and would,
but for the provisions of paragraph (a)
of this section, constitute foreign base
company income under section 954 shall
not be taken into account under section
954(b) (3) (B) in determining whether
foreign base company income exceeds
70 percent of gross income for the taxable
year.

(¢) Increase in income not material.
It is not material that the income of a
controlled foreign corporation is in-
creased as a result of the application of

RULES AND REGULATIONS

paragraph (a) of this section. Thus,
in applying § 1.953—4 to income of a con-
trolled foreign corporation which would,
but for paragraph (a) of this section, be
subject to the provisions of section 954,
it is not material that the dividends,
interest, and gains from the sale or ex-
change of stock or securities derived
from certain investments which would
not be included in foreign personal hold-
ing company income under section 954
(e) (3) (B) are included under section
953 in income derived from the insurance
of United States risks. Further, income
of a controlled foreign corporation which
is required to be taken into account
under section 953 in determining income
JLerived from the insurance of United
States risks and would, but for para-
graph (a) of this section, constitute for-
eign base company income shall not be
excluded under section 954(b) (3) (A)
for the taxable year.

§1.954-2 Foreign personal holding
company income.
& * - L] -

(d) Certain income received from un-
related persons in the active conduct of
a trade or business. * * *

(3) Dividends, interest, and gains on
securities, derived from investments by
insurance companies and received from
unrelated persons—

(i) In general. Foreign personal
holding company income of a controlled
foreign corporation which is an insur-
ance company does not include dividends
or interest derived from, or the excess of
gains over losses from sales or exchanges
of stock or securities held as, invest-
ments if its unearned premiums or of
its reserves which are ordinary and
necessary for the proper conduct of its
insurance business, if such dividends or
interest is received from, or if such sales
or exchanges are made to or with, un-
related persons, as defined in paragraph
(e)(2) of §1.954-1. See section 954(c)
(3) (B). Although the name, charter
powers, and subjection to the insurance
laws of a foreign country are significant
in determining the business which a con-
trolled foreign corporation is authorized
and intends to carry on, the character of
the business actually done in the taxable
vear shall determine whether it is an in-
surance company for purposes of section
954(c) (3)(B). The term “unearned
premium,” as used in this subparagraph,
means the amount which will cover the
cost of carrying the insurance risk for
the period for which the premium has
been paid in advance.

(ii) Reserves which are ordinary and
necessary. In determining, for purposes
of this subparagraph, whether a reserve
is ordinary and necessary for the proper
conduct of an insurance business, an in-
surance company will be permitted to
make use of the highest reserve which it
is required to maintain with respect to
such business by a foreign country or
State or possession of the United States,
in which it carries on insurance business.
If no jurisdiction in which an insurance
company carries on its insurance busi-
ness requires a reserve to be maintained,
the district director may require the
United States shareholder of such insur-
ance company to submit such detailed

information with respect to such com-
pany’s actual experience as is deemed
necessary to establish that the reserve
is ordinary and necessary for the proper
conduct of its insurance business; how-
ever, for this purpose, reserves which are
determined on the basis of recognized
mortality or morbidity tables and as-
sumed rates of interest will generally be
accepted by the district director as being
ordinary and necessary. For purposes
of this subparagraph, a reserve must
actually be held by the insurance com-
pany for the taxable year (or for such
part of such year as may be applicable)
for which the reserve is claimed in order
to be considered ordinary and necessary
for the proper conduct of the insurance
business. Notwithstanding the foregoing
provisions of this subdivision, a reserve
will be considered ordinary and necessary
for the proper conduct of the insurance
business for purposes of this subpara-
graph if, assuming the controlled foreign
corporation were for the taxable year an
insurance company to which section 953
applies for such year, such reserve would
be taken into account in determining the
taxable income of such corporation for
such year under paragraph (a) of
§ 1.953-4,

(Sec. 7805, Internal Revenue Code of 1954
(68A Stat. 917; 26 U.8.C. 7805) )

[F.R. Doc. 64-13092; Filed, Dec. 22, 1064
8:45 am.]

Title 7—AGRICULTURE

Chapter XIV—Commodity Credit Cor-
poration, Department of Agriculture

SUBCHAPTER B—LOANS, PURCHASES, AND
OTHER OPERATIONS

[Amdt. 4]

PART 1421—GRAINS AND
RELATED COMMODITIES

Subpart—Provisions for Participation
of Commercial Banks in Pools of
CCC Price Support Loans on Cer-
tain Commodities

INCREASE IN RATE OF INTEREST

The regulations issued by the Com-
modity Credit Corporation published in
29 F.R. 3614, as amended, containing the
terms and conditions for participation 1}1
pools of CCC price support loans on cer
tain commodities, are hereby further
amended to increase from 3.875 to &!
percent per annum, effective Decemb_?l
27, 1964, the rate of interest on certl-
ficates evidencing participation in fi-
nancing price support loans.

1. Section 1421.3825(a) is amended 0
read as follows: i
§ 1421.3825 Rate of interest and basis

of computation of interest earned.

(a) Rate of interest. Certiﬁcatfb
shall earn interest at the rate of 3'(‘!_
percent per annum through and inclu 2
ing November 14, 1064, 3,875 percent P¢
annum from November 15, 1964, thxou;I
and including December 26, 1964, and &
percent per annum thereafter.




