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Rules and Regulations

Title 26—INTERNAL REVENUE

Chopter I—Internal Revenue Service,
Department of the Treasury

SUBCHAPTER A—INCOME TAX
[T.D. 6665]

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER DE-
CEMBER 31, 1953

Annuities and Other Matters

On April 23, 1963, notice of proposed
rule making was published in the FEp—
maL REGISTER (28 F.R. 3976) regarding
the amendment of the Income Tax Regu-
lations (26 CFR Part 1) under sections
712() and 911 of the Internal Revenue
Code of 1954 as amended by section 11
of the Revenue Act of 1962 (76 Stat.
1061), After consideration of all such
relevant matter as was presented by
interested persons regarding the rules
proposed, the regulations as proposed
are hereby adopted subject to the fol-
lowing changes: .

Paracrare 1. Section 1.72-8 as set
forth in the notice of proposed rule mak-
ing is changed by revising paragraph
(a)(4) (ii) and by deleting paragraph
(8) (4) (iii) .

Par. 2. Section 1.911-1 as set forth in
the notice of proposed rule making is
changed by revising paragraph (e) (2).

Pir. 3. Section 1.911-2 as set forth in
the notice of proposed rule making is
changed by revising paragraphs (a) (3),
() (2) (i), and (d) (1).

(Sec. 7805 of the Internal Revenue Code of
1854 (68A Stat, 917; 26 U.S.C. 7805))

[SEAL] BERTRAND M. HARDING,
Acting Commissioner of
Internal Revenue.

Approved: July 9, 1963.

STANLEY S, SURREY,
Assistant Secretary of the
Treasury.

In order to conform the Income Tax
Regulations (26 CFR Part 1) under sec-
tions 72(1) and 911 of the Internal Reve-
hue Code of 1954 to section 11 of the
Revenue Act of 1962 (76 Stat. 1003), such
regulations are amended as follows:
bPAR.'\.G[.h\PH 1. Section 1.72 is amended

¥ revising section 72(f) and by adding
8 historical note. These amended and
ddded provisions read as follows:

N" 5 - "nr 282 .
§1.72 Spuulory provisions; annuities;
certain proceeds of endowment and

ife insuranee contracts.

doi;;. 72. Annuities; certain proceeds of en-
v esnt and life insurance contracts. * * *
i, pecial rules for computing employees’
- ;xt:ons. In computing, for purposes
mou\;tsestlon (c) (1) (A), the aggregate
ey SA premiums or other consideration
bon | (; he contract, for purposes of subsec-
S co) 1::”' the consideration for the con-
ol tributed by the employee, and for
5 of subsection (e) (1) (B), the aggre-

gate premiums or other consideration paid,

amounts contributed by the employer shall’

be included, but only to the extent that—

(1) Such amounts were includible in the
gross income of the employee under this sub-
title or prior income tax laws; or

(2) If such amounts had been paid di-
rectly to the employee at the time they were
contributed, they would not have been In-
eludible in the gross income of the employee
under the law applicable at the time of such
contribution.
Paragraph (2) shall not apply to amounts
which were contributed by the employer
after December 31, 1962, and which would
not have been includible in the gross income
of the employee by reason of the application
of section 911 if such amounts had been paid
directly to the employee at the time of con-
tribution. The preceding sentence shall not
apply tc amounts which were contributed by
the employer, as determined under regula-
tions prescribed by the Secretary or his dele-
gate, to provide pension or annulty credits,
to the extent such credits are attributable
to services performed before January 1, 1963,
and are provided pursuant to pension or
annuity plan provisions in existence on
March 12, 1962, and on that date applicable
to such services.

[Sec. T2 as amended by sec. 11(b), Rev. Act
1962 (76 Stat. 1005) ]

Par. 2. Paragraph (a) of §1.72-8 is
amended to read as follows:

§ 1.72-8 Effect of certain employer con-
tributions with respect to premiums
or other consideration paid or con-
tributed by an employee.

(a) Contributions in the nature of
compensation—(1) Amounts includible
in gross income of employee under sub-
title A of the Code or prior income tax
laws. Section 72(f) provides that for
the purposes of section 72 (¢), (d), and
(e) , amounts contributed by an employer
for the ber.efit of an employee or his ben-
eficiaries shall constitute consideration
paid or contributed by the employee to
the extent that such amounts were in-
cludible in the gross income of the em-
ployee under subtitle A of the Code or
prior income tax laws. Amounts to
which this paragraph applies include,
for example, contributions made by an
employer to or under a trust or plan
which fails to qualify under the provi-
sions of section 401(a), provided that
the employee’s rights to such contribu-
tions are nonforfeitable at the time the
contributions are made. See sections
402(b) and 403(¢c) and the regulations
thereunder. This subparagraph also
applies to premiums paid by an employer
(other than premiums paid on behalf of
an owner-employee) for life insurance
protection for an employee if such pre-
miums are includible in the gross income
of the employee when paid. See § 1.72-
16. However, such premiums shall only
be considered as premiums and other
consideration paid by the employee with
respect to any benefits attributable to
the contract providing the life insur-
ance protection. See § 1.72-16.

(2) Amounts not includible in gross
income of employee at time coniributed

if paid directly to employee at that time.
Except as provided in subparagraph (3)
of this paragraph, section 72(f) provides
that for the purposes of section 72 (c),
(d), and (e), amounts contributed by
an employer for the benefit of an em-
ployee or his beneficiaries shall consti-
tute consideration paid or contributed
by the employee to the extent that such
amounts would not have been includible
in the gross income of the employee at
the time contributed had they been paid
directly to the employee at that time.
Amounts to which this subparagraph
applies include, for example, contribu-
tions made by an employer after Decem~
ber 31, 1950, and before January 1, 1963,
if made on account of foreign services
rendered by an employee during a period
in which the employee qualified as a
bona fide resident of a foreign country
under section 911(a) -of the Internal
Revenue Code of 1954, or under section
116(a) of the Internal Revenue Code of
1939. In such a case, it would be imma-
terial whether such contributions were
made under a qualified plan or otherwise.
See subparagraph (4) of this paragraph
for rules governing the determination of
the amount of employer foreign service
contributions to which this subpara-
graph applies. On the other hand, if
contributions are made by an employer
to a qualified plan at a time when com-
pensation paid directly to the employee
concerned with respect to the same serv-
ices rendered would have been includible
in the gross income of the employee,
such as in the case of an employee of &
State government where contributions
are made in 1955 with respect to services
rendered by the employee prior to the
year 1939, this subparagraph does not
apply to such contributions.

(3) Limitation—(i) In general. Ex-
cept as provided in subdivision (ii) of
this subparagraph, the provisions of
subparagraph (2) of this paragraph
shall not apply to amounts which were
contributed by the employer after De-
cember 31, 1962, and which would not
have been includible in the gross income
of the employee by reason of the appli-
cation of section 911, if such amounts
had been paid directly to the employee
at the time of contribution. Employer
contributions attributable to foreign
services performed by the employee after
December 31, 1962, do not constitute,
for purposes of section 72 (¢), (d), and
(e), consideration paid or contributed
by the employee.

(i) Ezception. The provisions of
subdivision (i) of this subparagraph
shall not apply to amounts which were
contributed by the employer to provide
pension or annuity credits (determined
in accordance with the provisions of sub-
paragraph (4) of this paragraph) to the
extent such credits are—

(a) Attributable to foreign services
performed before January 1, 1963, with
respect to which the employee qualified
for the benefits of section 911(a) (or
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corresponding provisions of prior reve-
nue laws), and

(b) Provided pursuant to pension or
annuity plan provisions in existence on
March 12, 1962, and on that date appli-
cable to such services. >

Amounts described in this subdivision
constitute, for purposes of section 72 (¢),
(d), and (e), consideration paid or con-
tributed by the employee even though
such amounts are contributed by the em-
ployer after December 31, 1962.

(4) Determination of employer foreign
service contributions which constitute
consideration paid or contributed by
employee. For purposes of subpara-
graphs (2) and (3) (ii) of this paragraph,
employer foreign service contributions
which constitute, for purposes of section
72 (¢), (d), and (e), consideration paid
or contributed by the employee shall be
determined as follows:

(1) Treatment of identifiable contri-
butions., If, under the terms of the
pension or annuity plan under which em-
ployer contributions were made, such
contributions may be identified as—

(a) Attributable to foreign services
performed before January 1, 1963, with
respect to which the employee qualified
for the benefits of section 911(a) (or
corresponding provisions of prior rev-
enue laws), and

(b) Made under pension or annuity
plan provisions in existence on March 12,
1962, which were applicable to the serv-
ices referred to in (@) of this subdivision
on that date,

the amount of employer contributions
so identified shall be considered paid or
contributed by the employee.

(ii) Alternative rule for unidentifiable
contributions. If employer contribu-
tions may not be identified in the man-
ner described in subdivision (i) of this
subparagraph, the amount of employer
contributions attributable to foreign
services performed before January 1,
1963, and considered paid or contributed
by the employee shall be determined on
the basis of an estimated allocation
which is reasonable and consistent with
the circumstances and the provisions of
the pension or annuity plan under which
such contributions are made. For ex-
ample, if an employee’s beneflts under
a pension or annuity plan, which is un-
changed after March 12, 1962, are deter-
mined with respect to his basic compen-
sation during his entire period of cred-
ited service, the amount of employer
contributions considered paid or contrib-
uted by the employee shall be an amount
which bears the same ratio to total em-
ployer contributions for such employee
under the pension or annuity plan as
his basic compensation attributable to
foreign services performed before Jan-
uary 1, 1963, with respect to which he
qualified for the benefits of section 911
(a) (or corresponding provisions of prior
revenue laws) bears to his total basic
compensation. On the other hand, if
an employee’s benefits under a pension
or annuity plan, which is unchanged
after March 12, 1962, are determined
with respect to his basic compensation
during his final five years of credited
service, the amount of employer con-
tributions considered paid or contributed

RULES AND REGULATIONS

by the employee shall be an amount
which bears the same ratio to total em-
ployer contributions for such employee
as his number of years of credited service
before January 1, 1963, with respect to
which he qualified for the benefits of sec-
tion 911(a) (or corresponding provisions
of prior revenue laws) bears to his total
number of years of credited service.

(5) Amounts not includible in gross
income of employee under subtitle A of
the Code or prior income tax laws.
Amounts contributed by an employer
which were not includible in the gross
income of the employee under subtitle
A of the Code or prior income tax laws,
but which would have been includible
therein had they been paid directly to
the employee, do not constitute consid-
eration paid or contributed by the em-
ployee for the purposes of section 72.
For example, contributions made by an
employer under a qualified employees’
trust or plan, which contributions would
have been includible in the gross income
of the employee had such contributions
been paid to him directly as compensa-
tion, do not constitute consideration
paid or contributed by the employee.
Accordingly, -the aggregate amount of
premiums or other consideration paid
or contributed by an employee, insofar
as compensatory employer contributions
are concerned, consists solely of the (1)
sum of all amounts actually contributed
by the employee, plus (ii) contributions
in the nature of compensation which
are deemed to be paid or contributed by
the employee under this paragraph.

PAR. 3. Section 1911 is amended by
revising section 911 and by adding a his-
torical note, These amended and added
provisions read as follows:

§ 1.911 Statutory provisions; earned in-
come from sources without the
United States.

Segc. 911. Earned income [from sources
without the United States—(a) General rule,
The following items shall not be included in
gross income and shall be exempt from taxa-
tion under this subtitle:

(1) Bona fide resident of foreign country.
In the case of an individual citizen of the
United States who establishes to the satis-
faction of the Secretary or his delegate that
he has been a bona fide resident of a foreign
country or countries for an uninterrupted
period which includes an entire taxable year,
amounts received from sources without the
United States (except amounts paid by the
United States or any agency thereof) which
constitute earned income attributable to
services performed during such uninter-
rupted period. The amount excluded under
this paragraph for any taxable year shall
be computed by applying the special rules
contained in subsection (c).

(2) Presence in foreign country for 17
months. In the case of an individual citizen
of the United States who during any period
of 18 consecutive months is present in a
foreign country or countries during at least
510 full days in such period, amounts re-
celved from sources without the United
States (except amounts paid by the United
States or any agency thereof) which consti-
tute earned income attributable to services
performed during such 18-month period.
The amount excluded under this paragraph
for any taxable year shall be computed by
applying the special rules contained in sub-
section (¢). An individual shall not be al-
lowed, as a deduction from his gross income,
any deductions (other than those allowed

by sectlon 151, relating to personal exemp.
tions) properly allocable to or chargeabls
against amounts excluded from gross income
under this subsection.

(b) Definition of earned income. For pur.
poses of this section, the term “earneq in-
come” means wages, salaries, or professiona]
fees, and other amounts recelved as compen.
sation for personal services actually rendered
but does not include that part of the com.
pensation derived by the taxpayer for per-
sonal services rendered by him to & corpors.
tion which represents a distribution of
earnings or profits rather than a reasonable
allowance as compensation for the personal
services actually rendered. In the case of
a taxpayer engaged In a trade or business
in which both personal services and capital
are material income-producing factors, under
regulations prescribed by the Secretary or
his delegate, a reasonable allowance as com-
pensation for the personal services rendersd
by the taxpayer, not in excess of 30 percent
of his share of the net profits of such trade
or business, shall be considered as earned
income.

(c) Special rules. For purposes of com-
puting the amount excludable under subsec-
tion (a), the following rules shall apply:

(1) Limitations on amount of exclusion,
The amount excluded from the gross income
of an individual under subsection (a) for
any taxable year shall not exceed an amount
which shall be computed on a daily basis
at an annual rate of— \

(A) Except as provided in subparagraph
(B), $20,000 in the case of an individual who
qualifies under subsection (a), or

(B) 835,000 in the case of an individual
who qualifies under subsection (a)(1), but
only with respect to that portion of such
taxable year occurring after such individual
has been a bona filde resident of a foreign
country or countries for an uninterrupted
period of 3 consecutive years.

(2) Attribution to year in which services
are performed. For purposes of applying
paragraph (1), amounts received shall be
consldered received in the taxable year In
which the services to which the amounts are
attributable are performed.

(8) Treatment of community income. In
applying paragraph (1) with respect 0
amounts received for services performed by 8
husband or wife which are community in-
come under community property laws appli-
cable to such income, the aggregate amount
excludable under subsection (a) from the
gross income of such husband and wife shall
equal the amount which would be excludable
if such amounts did not constitute such
community income. ,

(4) Requirement as to time of receipl.
No amount received after the close of the
taxable year following the taxable year in
which the services to which the amounts are
attributable are performed may be excluded
under subsection (a).

(5) Certain amounts not excludable. NO
amount— 1

(A) Received as a pension or annuity, o&f

(B) Included In gross income h_v(reasox;
of section 402(b) (relating to taxabllity 0
beneficiary of non-exempt trust), section
403(c) (relating to taxability of beneﬂclﬂfg
under a non-qualified annuity), or sectlo'
403(d) (relating to taxabllity of beneﬁciar).
under certain forfeitable contracts pur
chased by exempt organizations),

may be excluded under subsection (8). o
(8) Test of bona fide residence. A Smm-
ment by an individual who has earned o
come from sources within a foreign COURTE
to.the authorities of that country th® 1s
is not a resident of that country, if hem
held not subject as a resident of that coun s
to the income tax of that country b{n e
authorities with respect to such em-nt >
shall be conclusive evidence with respeci
such earnings that he Is not a bond
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resident of that country for purposes of
subsection (2) (1).

(7) Certain noncash remuneration. If an
{ndividusl who qualifies under subsection
(8)(1) receives compensation from sources
githout the United States (except from the
[nited States or any agency thereof) in the
form of the right to use property or facilities,
the limitation under paragraph (1) appll-
csble with respect to such individual—

(A) For a taxableyear ending in 1963, shall
e increased by an amount equal to the
qmount of such compensation so received
guring such taxable year;

(B) For o taxable year ending in 1964, shall
pe increased by an amount equal to two-
tnirds of such compensation so received
during such taxable year; and

(C) For & taxable year ending in 1965, shall
be increased by &n amount equal to one-
third of such compensation so received during
such taxable year,

(d) Cross references. For administrative
snd penal provisions relating to the exclusion
provided for in this section, see sections
6001, 6011, 6012(¢), and the other provisions
of subtitle F.

[8ec. 011 as amended by sec. 11(a), Rev. Act
1962 (76 Stat. 1003) ]

Par 4, Section 1.911-1 is amended by
revising the heading, by revising para-
maphs (a) (5) and (8) and (b) (4), and
by adding & new paragraph (c). The
?mended and added provisions read as
ollows:

§1911-1 Earned income from sources
without the United States attribut-

able to services performed before
1963.

(a) Bona fide resident of a foreign
country. * * *

(5) Earned income from business in
which capital is material. In the case
of a taxpayer engaged in a trade or busi-
ness (other than in corporate form) in
which both personal services and capital
are material income-producing factors,
& reasonable allowance as compensation
for the personal services actually ren-
dered by the taxpayer shall be considered
earned income, but the total amount
which shall be treated as the earned in-
tome of the taxpayer from such a trade
or business shall, in no case, exceed 30
percent of his share of the net profits of
such trade or business.

. * * B -

(8) D_cclaration of estimated tax. In
&stimating his gross income for the pur-
Pose of making a declaration of estimated
tax for any taxable year, a citizen of the
United States is not required to take
into account income which he believes
:111 be excluded from gross income under
J‘le provisions of section 911(a) (1) and
t.he regulations thereunder. However, if
the actual amount of the exclusion is less

an the amount anticipated, the citizen
31:({ be subject to an addition to tax
s er the provisions of section 6654 and

eregulations thereunder.
e - . *

.

(b) Presence in foreign country. * * *
eséig Declaration of estimated tax. In
memﬂtmg his gross income for the pur-
e teé)f making a declaration of esti-
ey tax for any taxable year, a citizen

s ?nUnited States is not required to

N Wti‘l)l account income which he be-
Witis th be excluded from gross income
o e provisions of section 911(a)

and the regulations thereunder.
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However, if the actual amount of the ex-
clusion is less than the amount antici-
pated, the citizen may be subject to an
addition to tax under the provisions of
section 6654 and the regulations there-
under.

(¢) Applicability of section—(1) In
general. The rules contained in this
section apply only to amounts received—

(i) During taxable years ending on or
before September 4, 1962, or

(i) During taxable years ending after
September 4, 1962, but only if such
amounts are attributable to services per-
formed—

(a) On or before December 31, 1962,
and are received—

(1) On or before December 31, 1962,
or

(2) After December 31, 1962, but only
if on March 12, 1962, there existed a
right described in subparagraph (2) of
this paragraph to receive such amounts,

or

(b) After December 31, 1962, but only
if such amounts are received on or before
March 12, 1962.

(2) Rule of application. A right re-
ferred to in subparagraph (1) (id) (a) (2)
of this paragraph shall be considered to
exist on March 12, 1962, if such right
(whether forfeitable or nonforfeitable)
is embodied in a contract, agreement,
plan, or provision of foreign law in force
on March 12, 1962, which provides for
the payment of a fixed amount of com-
pensation for services performed dur-
ing a term, for the payment of an
amount of compensation computed
solely by reference to sales, profits, or
other objectively determinable facts, or
for the payment of fixed or determina-
ble amounts which are in the nature of
compensation for past services. The
existence as of March 12, 1962, of such
a contract, agreement, plan, or provi-
sion of foreign law embodying such a
right may be established by—

(i) Written evidence;

(ii) Evidence of a trade custom gov-
erning the method of payment of per-
“sons performing the same type of
services; A

(iii) Evidence of an oral agreement
between the person performing services
and the person for whom such services
are performed as to the method of com-
puting compensation for such services;
or

(iv) Evidence of the provision of for-
eign law.

(3) Statement required. If, for any
taxable year, an individual who qualifies
under paragraph (a) or (b) of this sec-
tion receives an amount after December
31, 1962, which is attributable to services
performed on or before that date, and
excludes such amount from his gross
income on the ground that a right to
receive such amount existed on March
12, 1962, such individual shall attach a
statement to the Form 2555, Statement
to Support Exemption of Income Earned
Abroad, filed by him for such taxable
year setting forth the particulars on
which he relies to support such exclu-
sion.

(4) Illustrations. The application of
the provisions of this paragraph may be
illustrated by the following examples:
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Ezample (1). A, a United States citizen
who files his returns for the calendar year
using a cash receipts and disbursements
method of accounting, 1s privately employed
and a bona fide resident of Sweden for the
entire period January 1, 1862, through De~
cember 31, 1963. A is employed under a writ-
ten employment contract In force through-
out the entire period which provides for
compensation of $3,000 per month payable
on the 10th day of the succeeding month.
A receives $3,000 on January 10, 1963, attrib-
utable to services performed on or before
December 31, 1962; svch amount is exclud-
able from A's gross income under paragraph
(a) of this section since the right to receive
siich amount existed on March 12, 1962,
under an employment contract in force on
that date.

Ezample (2). The facts are the same as in
example (1), except that A's employment
contract expires on October 31, 1962, and is
renewed on that date without any change
in terms. The result is the same as in exam-
ple (1) since the new employment contract
s essentially a continuation of the old
contract.

Example (3). The facts are the same as
in example (2), except that the renewed em-
ployment contract provides for an increase
in A's salary to $3,200 per month. A receives
$3,200 on January 10, 1963, which is attribut-
able to services performed on or before De-
cember 31, 1962; $3,000 of the amount re-
ceived on January 10, 1963, Is excludable
from A's gross income under paragraph (a)
of this section since, to that extent, the new
employment contract is essentially a con-
tinuation of the old contract; $200 of the
amount received on January 10, 1968, is gov-
erned by the rules set forth in § 1.911-2.

Ezample (4). The facts are the same as
in example (1), and, in addition, A and his
employer enter into a written agreement on
December 15, 1961, that A shall recelve as
a supplementary salary payment for services
performed during the calendar year 1962,
an amount equal to 1 percent of his em-
ployer's net profit per books for the year
1062 is excess of $500,000, such amount to
be payable as soon as practicable after audit
of the employer's books. On March 10, 1963,
A receives $5,000 pursuant to the agreement
of December 15, 1961; such amount is exclud-
able from A's gross income under para-
graph (a) of this section since the right to
receive the amount existed on March 12,
1962, under the agreement in force on that
date.

Ezample (5). B, a United States citizen
who files his returns for the calendar year
using a cash receipts and disbursements
method of accounting is privately employed
and a bona fide resident of Spain from Janu-
ary 1, 1953, through December 31, 1972, the
entire pertod of service to his employer. B
is compensated at a rate of $30,000 per year
for the years 1953 through 1957, 840,000 per
year for the years 1958 through 1962, $50,000
per year for the years 1963 through 1967, and

* $60,000 per year,for the years 1968 through

1972. B retires on December 31, 1972, and
commences participation in his employer’s
pension program. The pension plan is em-
bodied in a written document, is in existence
on March 12, 1962, and unchanged after that
date. B will receive $3,000 per month for life
and the amounts will be paid out of his
employer’s current funds. B's pension is
computed with reference to the amounts of
salary set forth above. B's total compensa-
tion with respect to which his pension is
computed is $900,000 and the amount of
such compensation attributable to forelgn
services performed before January 1, 1963,
is $350,000. The amount of B's pension at-
tributable to foreign services performed
before January 1, 1963, and excludable from
his gross income for his taxable year 1973
and for taxable years thereafter is $14,000
(350/900 of $36,000) .
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PaR. 5. There is inserted immediately
after §1911-1, the following new
section:

§ 1.911-2 Earned income fron; sources
without the United States attributable
to services performed after 1962,

(a) Bona fide resident of a foreign
country—(1) Qualifications for exemp-
tion. Subject to the limitations in para-
graph (d) of this section and in subpara-
graph (4) of this paragraph, amounts
constituting earned income as defined
in paragraph (c) of this section shall
be excluded from the gross income of an
individual citizen of the United States
who establishes to the satisfaction of the
Commissioner that he has been a bona
fide resident of a foreign country or
countries for an uninterrupted period
which includes an entire taxable year,
if such amounts are (i) from sources
without the United States, (ii) attribu-
table to such uninterrupted period, and
(iii) not paid by the United States or
any agency or instrumentality thereof.
The exemption from tax thus provided is
applicable to such amounts as are attrib-
utable to that portion of an uninter-
rupted period of bona fide foreign resi-
dence which falls within a taxable year
during which the citizen begins or
terminates bona fide residence in a
foreign country, provided that such
period includes at least one entire tax-
able year.

(2) What constitutes bona fide resi-
dence. Though the period of bona fide
foreign residence must be continuous
and uninterrupted, once bona fide resi-
dence in a foreign country or countries
has been established, temporary visits
to the United States or elsewhere on
vacation or business trips will not neces-
sarily deprive the citizen of his status
as a bona fide resident of a foreign coun-
try. Whether the individual citizen of
the United States is a bona fide resident
of a foreign country shall be determined
by the application, to the extent feasible,
of the principles of section 871 and the
regulations thereunder, relating to what
constitutes residence or nonresidence, as
the case may be, in the United States in
the case of an alien individual.

(3) Test of bona fide residence. If an
individual who has earned income from
sources within a foreign country makes
a statement to the authorities of that
country that he is not a resident of that
country, and such individual is held not
subject as a resident of that country
to the income tax of that country by its
authorities with respect to such earned
income, such statement shall be con-
clusive evidence with respect to such
earned income that such individual is
not a bona fide resident of that country
for purposes of this paragraph. If an
individual has made such a statement of
nonresidence to the authorities of a for-
eign country and, as of any date a de-
termination is being made for purposes
of this paragraph, no adverse determi-
nation has been made by the authori-
ties of the foreign country with respect
to such individual’s nonresidence status,
such individual shall be considered to
have been held not subject to the in-
come tax of the foreign country for pur-
poses of this paragraph.
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(4) Amount of exemption—(i) In gen-
eral. Subject to the limitations in para-
graph (d) of this section, the amount
excluded from the gross income of an
individual who qualifies under this para-
graph shall not (except as provided in
subparagraph (5) of this paragraph) ex-
ceed an amount which shall be computed
on a daily basis at an annual rate of (a)
$20,000, or (b) $35,000 with respect to
taxable years (or a portion of a taxable
year) occurring immediately after such
individual has been a bona fide foreign
resident of a foreign country or countries
for an uninterrupted period of 36 con-
secutive months.

(i) Rules of application—(a) Number
of days. The amount excludable under
this paragraph accrues on a daily basis
throughout the taxable year. The num-
ber of days to be used in making the
computation under subdivision (i) of this
subparagraph on a daily basis shall be
the number of days in the taxable year
with respect to which the exclusion is
claimed.

(b) Treatment of prior residence. For
purposes of determining whether an in-
dividual is entitled to the annual rate of
exclusion of $35,000 under subdivision
(i) (D) of this subparagraph with respect
to a taxable year ending after September
4, 1962, the period of bona fide residence
in a foreign country or countries may in-
clude a period prior to the beginning of
such taxable year, even though the tax
for such prior period is computed under
the rules set forth in § 1.911-1.

(¢) Interruption of residence. An in-
dividual who interrupts his foreign resi-
dence shall be entitled, upon resuming
bona fide foreign residence, only to the
benefits of the annual rate of exclusion
of $20,000 under subdivision (i) (a) of
this subparagraph until such individual
has been a bona fide foreign resident
of a foreign country or countries for an-
other uninterrupted period of 36 con-
secutive months.

(iii) Illustrations. The application of
this subparagraph may be illustrated by
the following examples:

Ezample (1). A, a United States citizen
who files his returns for the calendar year
using a cash receipts and disbursements
method of accounting, is unmarried, pri-
vately employed, and a bona fide resident
of France for the period April 1, 1963,
through December 31, 1964, and a bona fide
resident of Germany for the period January
1, 1965, through June 80, 1968. A is com-
pensated at a rate of $50,000 per year and
he receives such amount as current compen-
sation in the year in which the services to
which ghe amount is attributable are per-
formed. A recelves no compensation in the
form of the right to use property or facili-
tles. The amounts excludable under this
paragraph from A's gross income for sery-
ices performed after December 31, 1962, for
the various calendar years may be computed
as follows: For the year 1963, $15,068.40
(275/3656 X $20,000) ; for the year 1964, $20,000
(366/366 X $20,000) ; for the year 1965, $20,000
(865/365 X $20,000); for the year 1966, $31,-
301.37 (90/365x 820,000 plus 275/365 X $35,~
000); for the year 1967, $35,000 (365/365 X
$35,000); and, for the year 1068, $17,404.37
(182/366 X $35,000) . :

Ezample (2). The facts are the same as
in example (1), except that A is a bona fide
resident of France for the period January 1,
1959, through December 31, 1963. The
amount excludable under this paragraph

from A's gross income for services performeq
after December 31, 1962, for the calendar
year 1963 is $35,000 (365/365 X 835,000,

Ezample (3). The facts are the same gy
in example (1), except that A is a hona fide
resident of France for the perlod July 1,
1960, through December 81, 1064, The
amounts excludable under thils paragraph
from A’s gross income for services performeq
after December 31, 1962, for the calendar
years 1963 and 1964 may be computed g
follows: For the year 1963, $27,561.65 (1817
365 X $20,000 plus 184/365 X $35,000): for the
year 1964, $35,000 (366/366 x$35,000),

Ezample (4). The facts are the same
as in example (1), and on July 1, 1968, A
interrupts his foreign residence. On March
31, 1971, A takes private employment in
Germany and becomes a bona fide resident
of Germany through December 31, 1975. A
is compensated at a rate of 850,000 per year
and he receives such amount as current com-
pensation in the year in which the services
to which the amount is attributable are per.
formed. A receives no compensation in the
form of the right to use property or facilities.
The amounts excludable under this para-
graph from A's gross income for the calendar
years 1971 through 18756 may be computed
as follows: For the year 1971, 1506849
(275/365 X 820,000) ; for the year 1972, 820,000
(366/366 X $20,000) ; for the year 1073, 820,000
(365/365 X 820,000); for the year 1974, $31-
301.37 (90/365x$20,000 plus 275/365 X 8§35,
000); for the year 1975, $35,000 (365/365x
$35,000) .

(5) Treatment of certain noncash re-
muneration. (i) If an individual who
qualifies under this paragraph receives
earned income from sources without the
United States (except from the United
States or any agency thereof) in the
form of the right to use property or fa
cilities, the amount of exemption under
subparagraph (4) (i) of this paragraph
with respect to such individual (a) for
a taxable year ending in 1963, shall be
increased by an amount equal to the
amount of such earned income so re-
ceived during such taxable year, (b) for
a taxable year ending in 1964, shall be
increased by an amount equal to fwo-
thirds of the amount of such earned in-
come so received during such taxable
year, and (c¢) for a taxable year ending
in 1965, shall be increased by an amount
equal o one-third of such earned in-
come so received during such taxable
year. The amount of such earned in-
come taken into account under this sub-
paragraph shall be the fair market value
of the right to use such property o
facilities.

(ii) The application of this subparé-
graph may be illustrated by the following
examples:

Ezample (1). B, a United States cxt{zen
who files his returns for the calendar )e:;
using a cash receipts and dlsbursemeﬂ‘-
method of accounting, is unmarried, P‘;_
vately employed, qualifies under the pro A
sions of this paragraph, and becomes & boé'z
fide resident of France on December 31, 19 =
B is compensated at a rate of $40,000 per “n
and he receives such amount as currt;v-
compensation in the year in which the Seblﬂ
ices to which the amount is ““”bu“‘m
are performed. During his taxabxe_)“;n i
ending December 31, 1963, 1964, 1965, =
1966, B also recelves earned income ll;l i
form of the right to use a residence, suc o
having a falr market value of $6.009
year. Under the provisions of thw'subl";p_
graph, the applicable amount of B's ex¢ this
tion under subparagraph (4)(i) of
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paragraph is increased In the following
gmounte:

raxable year ending: Amount
pecember 31, 1008 . i aantae $6, 000
pecember 81, 1964 e 4, 000
pecember 81, 1965 e 2, 000

pecember 81, 1966 oo e 0

Accordingly, B may exclude $26,000 {rom his
income for his taxable year 1963,
$24,000 for his taxable year 1964, $22,000 for
4is taxable year 1065, and $35,000 for his
taxable year 1966.
grample (2). The facts are the same as in
emmple (1), except that B interrupts his
forelgn residence on July 1, 1965. B is en-
titled to increase the applicable amount of
gemption under eubparagraph (4) (1) of
this paragraph for his taxable year ending
December 31, 1966, in an amount limited to
§991.78 (181/865 X $2,000). ‘Thus, the amount
seludable under this paragraph from B's
income for services performed after
December 31, 1062, for his taxable year ending
December 31, 1965, is $10,009.59 (181/365 X
$2,000 plus 181/365 X $20,000).

{b) Presence in a foreign country—(1)
Qualifications for exemplion. Subject
to the limitations in paragraph (d) of
this section and subparagraph (2) of this
paragraph, amounts constituting earned
income as defined in paragraph (e) of
this section shall be excluded from gross
income in the case of an individual citizen
of the United States who during any
period of 18 consecutive months is pres-
ent in a foreign country or countries
during a total of at least 510 full days,
if such amounts are (i) from sources
without the United States, (ii) attribut-
able to such period, and (iii) not paid by
the United States or any agency or in-
sirumentality thereof. For purposes of
defermining the right to the exclusion
undgr this paragraph for a taxable year
ending after September 4, 1962, the
period of presence in a foreign country
may include a period prior to the
beginning of such taxable year, even
though the tax for such prior period is
ml;l;tﬁd under the rules set forth in

(2) Amount of exemption. (i) Sub-
Ject to the limitations in paragraph (d)
of this section, the amount excluded
from the gross income of an individual
¥ho qualifies under this paragraph shall
ot exceed an amount which shall be
tmputed on a daily basis at an annual
mate of $20,000 if the 18-month period
includes the entire taxable year. If the
1&-month period does not include the
tntire taxable year, the amount excluded
from gross income under this paragraph
for such taxable year shall not exceed
in amount which bears the same ratio
10 $20,000 as the number of days in the
bart of the taxable year within the 18-
month period bears to the total number
o days in such year.

0‘(11) The application of subdivision (i)
this subparagraph may be illustrated
¥ the following example:

Ezample. A, a United States citizen who
nes his returns for the calendar year using

%ash receipts and disbursements method
plogﬁdcoufxting. is unmarried, privately em-
s and physically present in France
A fnuary 1, 1963, through June 30, 1964,
year :Ompensaved at a rate of $25,000 per
o 0d he receives such amount as current
kumm“(’ﬂ in the year in which the serv-

0 which the amount is attributable are
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performed. The amount excludable under
this paragraph from A's gross income for
services performed after December 31, 1962,
for the calendar years 1963 and 1964 may be
computed as follows: For the year 1963,
$20,000 because the 18-month period includes
his entire taxable year 1963. For the year
1964, $11,967.21, since only 219 days of his
taxable year 1064 are included within such
an 18-month period. The number of days
(219) is determined by treating the first day
of the 18-month period as coinciding with

7249

the first day of the 510-day period. The first
day of the 510-day period ending June 30,
1964 (the last full day A was present in
France), was February 7, 1963. Commencing
with February 7, 1963, the 18-month period
ends August 6, 1964. The number of days
in that part of 1964 falling within the 18-
month period is, therefore, 219 (January 1,
1964, through August 6, 1964). The amount,
excludable from A's gross income in 1964
($11,967.21) is computed on the basis of the
following formula:

Number of days in that part of the taxable $20,000

year falling within the 18-month period .
~ Number of days in the taxable year

Maximum_ amount
excludable for the entire . 219
taxable year under this par- °F 366
agraph)

* $20,000

(3) Determination of 18-month period
and application of 510-day rule. For
rules governing the determination of an
18-month period, the definition of a
“full day”, and illustrations of the appli-
cation of the 510-day rule, see paragraph
(b) (8), (9), (10), and (11) of § 1.911-1.

(c) Definition of earned income—
(1) In general. For purposes of this sec-
tion, the term “earned income” means
wages, salaries, or professional fees, and
other amounts received as compensation
for personal services actually rendered
but does not include that part of the
compensation derived by the taxpayer
for personal services rendered by him to
a corporation which represents a distri-
bution of earnings and profits rather
than a reasonable allowance for personal
services actually rendered.

(2) Earned income and employed as-
sistants. The entire amount received as
professional fees shall be treated as
earned income if the taxpayer is engaged
in a professional occupation, such as a
doctor or a lawyer, even though he em-
ploys assistants to perform part or all
of the services, provided the patients or
clients are those of the taxpayer and
look to the taxpayer as the person re-
sponsible for the services performed.

(3) Earned income from business in
which capital is material. In the case of
a taxpayer engaged in a trade or business
(other than in corporate form) in which
both personal services and capital are
material income-producing factors, a
reasonable allowance as compensation
for the personal services actually ren-
dered by the taxpayer shall be considered
earned income, but the total amount
which shall be treated as the earned in-
come of the taxpayer from such a trade
or business shall, in no case, exceed 30
percent of his share of the net profits of
such trade or business.

(4) Source of income and place of re-
ceipt. An amount constituting earned
income which is derived from sources
without the United States shall not be
included in gross income solely because
it is received within the United States,
since the place of receipt is immaterial
in determining whether any items shall
be excluded from gross income under the
provisions of paragraph (a) or (b) of
this section. No amounts received for
services performed within the United
States shall be excluded from gross in-
come under such paragraphs. For the
allocation or segregation as between
sources within, and sources without, the
United States in the case of compensa-

tion for labor or personal services, see
sections 861, 862, 863, and 864 and the
regulations thereunder.

(d) Special rules—(1) Attribution to
year in which services are performed.
(i) For purposes of applying paragraphs
(a)(4) and (b)(2) of this section,
amounts received (whether received be-
fore, during, or after the taxable year
in which the services to which the
amounts are attributable are performed)
by an individual shall be considered re-
ceived in his taxable year in which the
services to which the amounts are at-
tributable are performed by such indi-
vidual.

(i) The rule of subdivision (i) of this
subparagraph applies only to determine
the total amounts attributable to any
one year for the purpose of determining
the amount of the exclusion under para-
graph (a) (4) or (b)(2) of this section
and does not affect the time of report-
ing of any amounts which are includ-
ible in the individual’'s gross income.

(iii) Amounts received by an indi-
vidual shall not, for purposes of sub-
division (i) of this subparagraph, be
attributed to any year in which the serv-
ices performed by such individual are
insubstantial in nature; thus, for ex-
ample, amounts received by an indi-
vidual under an arrangement which
provides for future payments as addi-
tional compensation for current services
and provides that during the future years
the individual shall refrain from com-
petitive activities and be available for
consultation and advice shall not be
attributed to a future year unless the
consultative and advisory services actu-
ally rendered during such future year
are substantial in nature.

(2) Requirement as to time of receipt.
No amount received by an individual
after the close of his taxable year follow-
ing his taxable year in which the services
to which the amount is attributable are
performed may be excluded from his
gross income under paragraph (a) or (b)
of this section. Thus, an amount re-
ceived by an individual is attributed un-
der subparagraph (1) of this paragraph
to his taxable year in which the services
to which the amount is attributable are
performed, but if such amount is received
after the close of his taxable year fol-
lowing his taxable year in which the
services to which the amount is attrib-
utable are performed, such amount may
not be excluded from his gross income
under paragraph (a) or (b) of this sec-
tion.
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(3) Illustration. The application of
this paragraph may be illustrated by the
following examples:

Ezample (1). A, a United States citizen
who files his returns for the calendar year
using a cash receipts and disbursements
method of accounting, is privately employed
and a bona fide resident of France for his
entire taxable year 1963. For services per-
formed during 1963, A receives a salary of
$16,000 during 1963, and supplementary sal-
ary payments of $3,000 in each of the years
1964 and 1965. Under the provisions of sub-
paragraph (1) of this paragraph, the sup-
plementary payments of $3,000 are attributed
to A's taxable year 1963. However, under the
provisions of subparagraph (2) of this para-
graph, the amount received by A in 1965 may
not be excluded from his gross income under
paragraph (a) or (b) of this section. Thus,
A may exclude $19,000 from his gross income,
$16,000 for his taxable year 1963 and $3,000
for his taxable year 1964.

Ezample (2). The facts are the same as in
example (1), except that A is physically
present in France for 510 days of an 18-
month period which includes his entire
taxable year 1963. The result is the same
as in example (1).

(4) Treatment of community income.
(i) For purposes of applying paragraphs
(a) (4) and (b) (2) of this section with
respect to amounts received for services
performed by a husband or wife which
are community income under com-
munity property laws applicable to such
income, the aggregate amount exclud-
able under paragraph (a) or (b) of
this section from the gross income of
such husband or wife shall equal the
amount which would be excludable if
such amounts did not constitute such
community income. Thus, the amount
excludable under paragraph (a) or (b)
of this section from the gross income
of such husband or wife shall be neither
increased nor decreased by operation of
community property law.

(ii) The application of this subparg-
graph may be illustrated by the follow-
ing examples:

Ezample (1). H, a United States ecltizen
who files his returns for the calendar year
using a cash recelpts and disbursements
method of accounting, is privately employed
and a bona fide resident of Scotland for his
entire taxable year 1863. H has been abroad
for less than 3 consecutive years. H re-
celves £40,000 during his taxable year 1963
for services performed abroad during such
taxable year. W, the wife of H and a
United States citizen, earns no income of her
own and continues to live in a community
property State in the United States. H and
W's marital domicile also continues In such
State; H and W file a Joint income tax return.
The aggregate amount excludable by H and
W from their gross income under paragraph
(a) of this section is §20,000. Moreover, if
H and W file separate returns, the aggregate
amount excludable from their gross income
under paragraph (a) of this section is $20,000.

Ezample (2). ‘The facts are the same as in
example (1), except that W also resides in
Scotland and receives $5.000 which does not
constitute earned income within the mean-
ing of paragraph (c) of this section.
Whether H and W file their income tax
returns separately or jointly, the aggregate
amount excludable from their gross income
under paragraph (a) of this section is
$20,000.

Ezample (3). The facts are the same as
in example (2), except that W receives
$10.000 during her taxable year 1963 for
services performed In a private employment
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abroad during such taxable year. Whether
H and W file their income tax returns sep-
arately or jointly, the aggregate amount ex-
cludable from their gross income under
paragraph (a) of this section is $30,000.

Ezample (4). The facts are the same as
in example (3), except that H and W are
domiciled in a noncommunity property
Jurisdiction. Whether H and W file their
income tax returns separately or jointly, the
aggregate amount excludable from their
gross income under paragraph (a) of this
section is $30,000,

Ezample (5). H, a United States citizen
who files his returns for the calendar year
using a cash receipts and disbursements
method of accounting is privately employed
and a bona fide resident of Scotland for his
entire taxable year 1963. H receives $£50,000
during his taxable year 1963 for services per-
formed abroad during such taxable year.
W, the wife of H, is a nonresident alien
who has never been present in the United
States and earns no income of her own.
H and W’'s marital domicile is in a com-
munity property jurisdiction. One-half of
H's earnings (825,000) belong to W under
community property laws and W is exempt
from tax on such amount because it is in-
come from sources without the United States.
The division of income, however, also divides
the exemption provided under paragraph (a)
of this section. Thus, the amount exclud-
able by H from his gross income under para-
graph (a) of this section is imited to $10,000;
the remaining $15,000 is includible in H's
gross income.

(5) Certain amounts not excludable.
No amount—

(i) Received by an individual as a
pension or annuity, or

(ii) Included by an individual in his
gross income by reason of section 402(b)
(relating to taxability of beneficiary of
non-exempt trust), section 403(ec) (re-
lating to taxability of beneficiary under
a nonqualified annuity), or section 403
(d) (relating to taxability of beneficiary
under certain forfeitable contracts pur-
chased by exempt organizations or pub-
lic schools),

may be excluded from the gross income
of such individual under paragraph (a)
or (b) of this section.

(6) Treatment of deductions. In any
case in which any amount is excluded
from the gross income of an individual
under paragraph (a) or (b) of this see-
tion, there shall be disallowed as a de-
duction any expenses, losses, or other
items otherwise deductible (other than
those allowed by section 151, relating
to personal exemptions), properly allo-
cable to or chargeable against the
amount so excluded from gross income,
If the earned income excludable under
paragraph (a) or (b) of this seetion
(determined without regard to the appli-
cable $20,000 or $35,000 limitation) ex-
ceeds the earned income excludable
under paragraph (a) or (b) of this sec-
tion, the amount disallowed as a de-
duction shall be limited to an amount
which bears the same ratio to the total
of such items properly allocable to or
chargeable against such earned income
s0 excludable (determined without re-
gard to the applicable $20,000 or $35,000
limitation) as the amount excluded from
gross income under paragraph (a) or
(b) of this section bears to such earned

income (determined without regard to.

the applicable $20,000 or $35,000 limita-

tion). However, deductions which are
not properly allocable to or chargeablp
against earned income excluded unge
paragraph (a) or (b) of this sectigp
are deductible in their entirety (subje
to specific statutory limitations relating
to such items). Examples of such items
include personal and family medica] ex.
penses, real estate taxes on a persong
residence, interest on mortgage on per-
sonal residence, and charitable dedyc.
tions.

(e) Returns and declarations of esli-
mated tax—(1) Returns. Any retum
filed before .the completion of the
period necessary to qualify a citizen for
the exemption under paragraph (a) o
(b) of this section shall be filed with.
out regard to the exemption provided
by such paragraph, but claim for credit
or refund of any overpayment of tax
may be filed if the taxpayer subsequently
qualifies for the exemption under such
paragraph. A taxpayer desiring an ex-
tension of time (in addition to the auto-
matic extension of time granted by
§ 1.6081-2) for filing the return until
after the completion of the qualifying
period under paragraph (a) or (b) of
this section shall make application
therefor on Form 2350, Application for
Extension of Time for Filing U.S. In-
come Tax Return. Such application
shall be filed with the internal revenue
officer (Director, Office of International
Operations, Internal Revenue Service,
Washington 25, D.C., or the district di-
rector) with whom the return is required
to be filed. The application shall set
forth the facts relied upon to justify the
extension of time requested and include
a statement as to the earliest date the
taxpayer expects to be in a position to
determine whether he will be entitled fo
the exclusion provided by paragraph (a)
or (b) of this section. An extension of
time may be granted for more than §
months in the case of taxpayers who are
abroad. See section 6081 and § 1.6081-1
See section 6012(c) and paragraph (8)
(3) of § 1.6012-1, relating to the retuns
to be filed and the information to be fur-
nished by individuals who qualify for ex-
emption under section 911.

(2) Declaration of estimated tax. In
estimating his gross income for the pur-
pose of making a declaration of esti-
mated tax for any taxable year, a citized
of the United States is not required 1
take into account income which he be-
lieves will be excluded from gross incomé
under the provisions of paragraph (&)
or (b) of this section. However, if th
actual amount of the exclusion is I6sS
than the amount anticipated, the citized
may be subject to an addition to t%
under the provisions of section 6654 an
the regulations thereunder. i

(f) Definition of “Joreign couniry:
The term “foreigh country” means tert
tory under the sovereignty of a govefgé
ment other than that of the Unit
States and includes the air space OV&f
such territory. It does not include &
possession or territory of the Un
States. The

(g) Applicability of section. (1) b
rules contained in this section apply
taxable years ending after Septembe'w_'
1962, but only with respect to amoun
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) Received after March 12, 1962,
shich are attributable to services per-
formed after December 31, 1962, or

(i) Received after December 31, 1962,
which are attributable to services per-
formed on or before December 31, 1962,
umless on March 12, 1962, there existed
a right (whether forfeitable or nonfor-
feitable) to receive such amounts.

(9) Rule of application. See para-
graph (¢) (2) and (4) of §1.911-1 for a
datement and illustration of the rules
governing the determination of the exist-
ence of a right referred to in subpara-
graph (1) (ii) of this paragraph.

3) Iustration. The application of
the provisions of this paragraph may
pe illustrated by the following example:

Ezample. A, & United States citizen who
flles his returns for the calendar year using
a cash receipts and disbursements method
of accounting, is privately employed and a
bona fide resident of Belgium for the entire
period January 1, 1862, through December 31,
1963. A's salary is $18,000 per year and the
entire amount is received in the year it is
wmed. In addition, on June 1, 1963, A
recelves a supplementary salary payment of
$5,000 attributable to services performed dur-
ing 1062, but with respect to which A had
no right in existence on March 12, 1962.
Under the provisions of subparagraph (1) (i1)
of this paragraph, the supplementary salary
is subject to the rules contained in this sec-
tlon, Under paragraph (d)(1) of this sec-
tion, the supplementary salary payment is
considered received by A in 1962, Under
paragraph (a) (4) of this section, that por-
tion of the amount received by A which,
subject to the limitations of paragraph (d)
of this section, when added to other quali-
fying amounts received by A during the
taxable year 1962, does not exceed an amount
computed on a daily basis at an annual rate
of $20,000 shall be excludable from A's gross
income, Since A received $18,000 of exclud-
able amounts during his taxable year 1862,
82000 of the supplementary salary payment
is excludable from his gross income under
paragraph (a) of this section and the re-

maining $3,000 is includible In his gross
Income,

[FR. Doc. 63-7451; Filed, July 15, 1968;
8:52 a.m.]

SUBCHAPTER B—ESTATE AND GIFT TAXES
[T.D. 6666]

PART 20—ESTATE TAX; ESTATES OF
?gCEll;ENTS DYING AFTER AUGUST
, 1954

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

Estate fmd Gift Tax Regulations; De-
duction for Certain State Death
Taxes on Charitable Transfers

rulon May 23, 1963, notice of proposed
e making to conform the Estate Tax
Gt 'lgtlons (26 CFR Part 20) and the
% th ax Regulations (26 CFR Part 25)
Retire, Self-Employed Individuals Tax
iy t;é)mem; Act of 1962 (76 Stat. 809),
Estate 'llflake a clarifying change in the
deduet; ax Regulations relating to the
g ion for certain State death taxes
the F':Dmable transfers, was published in
objecti ERAL REGISTER (28 F.R. 5157). No
Selvad o to the rules proposed was re-
sorih during the 30-day period pre-
d in the notice. ‘The amendments

No. 137——3

FEDERAL REGISTER

of the regulations as proposed are hereby
adopted.

(Sec. 7805 of the Internal Revenue Code of
1964 (68A Stat. 917; 26 U.S.C. 7805))

BeRTRAND M. HARDING,
Acting Commissioner of
Internal Revenue.

Approved: July 9, 1963.

STANLEY S. SURREY,
Assistant Secretary of the
Treasury.

In order to conform the Estate Tax
Regulations (26 CFR Part 20) and the
Gift Tax Regulations (26 CFR Part 25)
to the Self-Employed Individuals Tax
Retirement Act of 1962 (76 Stat. 809)
and to make a clarifying change in the
Estate Tax Regulations relating to the
deduction for certain State death taxes
on charitable transfers, such regulations
are amended as follows:

PArAGRAPH 1. Section 20.2039 is
amended by revising section 2039(¢c) and
the historical note to read as follows:

§ 20.2039 Statutory provisions; annui-
ties.

Sgc. 2039. Annuities * * *

(¢) Ezemption of annuities under cer-
tain trusts and plans. Notwithstanding the
provisions of this section or of any provision
of law, there shall be excluded from the gross
estate the value of an annuity or other pay-
ment receivable by any beneficiary (other
than the executor) under—

(1) An employees’ trust (or under a con-
tract purchased by an employees’ trust)
forming part of a pension, stock bonus, or
profit-sharing plan which, at the time of
the decedent’s separation from employment
(whether by death or otherwise), or at the
time of termination of the plan if earlier,
met the requirements of section 401(a);

(2) A retirement annuity contract pur-
chased by an employer (and not by an em-
ployees' trust) pursuant to a plan which, at
the time of decedent’s separation from em-
ployment (by death or otherwise), or at the
time of termination of the plan if earller,
was a plan described in section 403(a); or

(8) A retirement annuity contract pur-
chased for an employee by an employer
which is an organization referred to in sec-
tion 503(b) (1), (2), or (3). and which is

[sEAL]

‘exempt from tax under section 501(a).

If such amounts payable after the death of
the decedent under a plan described in para-
graph (1) or (2) or under a contract de-
scribed in paragraph (3) are attributable
to any extent to payments or contributions
made by the decedent, no exclusion shall be
allowed for that part of the value of such
amounts in the proportion that the total
payments or contributions made by the de-
cedent bears to the total payments or con-
tributions made. For purposes of this sub-
section, contributions or payments made by
the decedent’s employer or former employer
under a trust or plan described in paragraph
(1) or (2) shall not be considered to be con-
tributed by the decedent, and contributions
or payments made by the decedent’s em-
ployer or former employer toward the pur-
chase of an annulty contract described in
paragraph (3) shall, to the extent excludable
from gross income under section 403(b),
not be considered to be contributed by the
decedent. This subsection shall apply to all
decedents dying after December 31, 1953.
For purposes of this subsection, contribu-
tions or payments on behalf of the decedent
while he was an employee within the mean-
ing of section 401(c) (1) made under a trust
or plan described in paragraph (1) or (2)

7251

shall be considered to be contributions or
payments made by the decedent.

[Sec. 2039 as amended by secs. 23(e), 67(a),
Technical Amendments Act 1958 (72 Stat.
1622, 1658); sec. 7 (1), Self-Employed In-
dividuals Tax Retirement Act 1962 (76 Stat.
830) |

Par. 2. Paragraphs (b) (2) and (e) (1)
of §20.2039-2 are amended to read as
follows:

§ 20.2039-2 Annuities under “qualified
plans” and section 403 (b) annuily
contracts,

. " * * .

(b) Plans and annuity contracts to
which section 2039(c) applies. * * *

(2) A retirement annuity contract
purchased by an employer (and not. by
an employees’ trust) pursuant to a plan
which, at the time of decedent’s separa-
tion from employment (by death or
otherwise), or at the time of the earlier
termination of the plan, was a plan de~
scribed in section 403(a); or

* -

* - -

(¢) Amount excludable from the gross
estate. (1) The amount to be excluded
from a decedent’s gross estate under sec-
tion 2039(c) is an amount which bears
the same ratio to the value at the dece-
dent’s death of the annuity or other pay-
ment receivable by the beneficiary as the
employer’s contribution (or a contribu-
tion made on his behalf) on the em-
ployee’s account to the plan or towards
the purchase of the annuity contract
bears to the total contributions on the
employee’s account to the plan or
towards the purchase of the annuity
contract. In applying the ratio set
forth in the preceding sentence, pay-
ments or contributions made by the
employer (or on its behalf) toward
the purchase of an annuity con-
tract described in paragraph (b) (3) of
this section shall be considered to in-
clude only such payments or contribu-
tions as are, or were, excludable from
the employee’s gross income under sec-
tion 403(b). For purposes of this ratio,
contributions or payments made under
a plan described in subparagraph (1)
or (2) of paragraph (b) of this section
on behalf of the decedent while he was
an employee within the meaning of sec-
tion 401(e) (1) with respect to such plan
shall be considered to he contributions
or payments made by the decedent and
not by the employer. Furthermore, in
applying this ratio, the value at the
decedent’s death of the annuity or other
payment is determined in accordance
with the rules set forth in §§ 20.2031-1,
20.2031-7, 20.2031-8, and 20.2031-9.

Par. 3. Paragraph (b) (2) of § 20.2053-
9 is amended by inserting “transfer” in
lieu of “bequest” and, as sO amended,
reads as follows:

§ 20.2053-9 Deduction for certain State
death taxes.
- L - - -
(b) Condition for allowance of deduc-
SO T
(2) For purposes of this paragraph,
the Federal estate tax is considered to
be equitably apportioned among all the
transferees (including the decedent’s
surviving spouse and the charitable, etc.,




