Friday, June 29, 1962

to acquire real estate for the United
states by condemnation under judicial
process, whenever in the opinion of the
Director of Administration it is necessary
for the Government to do so, and the
Director of Administration is authorized
to submit to the Attorney General of the
United States requests for condemna-
tion.

(b) The Director of Administration of
the National Aeronautics and Space Ad-
ministration may exercise the power of
the Administrator of the National Aero-
nautics and Space Administration under
the Act of Congress approved Febru-
ary 26, 1931 (46 Stat. 1421, 40 US.C.
258(a)) and Acts supplementary thereto
and amendatory thereof, to sign decla-
rations of taking.

(¢) The delegation of authority cov-
ered in paragraphs (a) and (b) of this
section shall be effective on and after
July 1, 1962.

James E. WESBSB,
Administrator.
|[FR. Doe, 62-6320; Filed, June 28, 1962;
8:61 am.]

Title 16—COMMERCIAL
PRACTICES

Chapter l—Federal Trade Commission
[Docket No. 8292]

PART 13—PROHIBITED TRADE
PRACTICES

Alscap, Inc., et al.

Subpart—Misbranding or mislabeling:
§ 13.1185 Composition: § 13.1185-90 Wool
Products Labeling Act.

(Sec. 6, 38 Stat. 721; 156 US.C. 46. Inter-
prets or applies sec. 5, 38 Stat. 719, as
amended, secs. 2-5, 54 Stat. 1128-1130; 15
U.S.C. 45, 68) [Cease and desist order, Alscap,
Inc,, et al, New York, N.Y, Docket 8292,
Feb. 14, 1962]

In the Maiter of Alscap, Inec., a Corpora~
tion, Luba Scapa and Joseph Scapa,
Individually and as Officers of Said
Corporation, and Lopa of Italy, Ltd., a
Corporation, and Bernard Kaplan and
Joseph Scapa, Individually and as Of-
ficers of Said Corporation

Order requiring New York City im-
porters of Italian wool products:to cease
misrepresenting the fiber content of
wool products, including fabrics and
skirts, imported from Italy.

The order to cease and desist is as
follows: -

It is ordered, That respondents Alscap,
Inc., its officers, and Luba Scapa and
Joseph Secapa, individually and as ofli-
cers of said corporation, and Lopa of
Italy, Ltd., its officers, and Bernard Kap-
lan and Joseph Seapa, individually and
as officers of said corporation, and re-
spondents’ representatives, agents and
employees, directly or indirectly or
through any corporate or other device, in
connection with the introduction into
commerce, or the offering for sale, sale,
transportation or distribution in com-
merce, as “commerce” is defined in the
Federal Trade Commission Act and the
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‘Wool Products Labeling Act of 1939, of
woolen fabries and ladies’ skirts, or other
“wool products” as such products are
defined in and subject to the Wool Prod-
uects Labeling Act of 1939, do forthwith
cease and desist from misbranding such
products by:

1. Falsely or deceptively stamping,
tagging, labeling, or otherwise identify-
ing such products as to the character or
amount of the constitucat fibers con-
tained therein.

2. Failing to affix labels on such prod-
ucts showing each element of informa-
tion required to be disclosed by section
4(a) (2) of the Wool Products Labeling
Act of 1939.

By “Order Vacating Prior Order, Deci-
sion of the Commission”, etc., report of
compliance was required as follows:

It is further ordered, That respond-
ents shall, within sixty (60) days after
service upon them of this order, file with
the Commission a report, in writing, set-
ting forth in detail the manner and
form in which they have complied with
the order to cease and desist.

Issued: February 14, 1962,
By the Commission.

[SEAL] JOSEPH W. SHEA,
Secretary.
[FR. Doc. 62-6309; Filed, June 28, 1062;

8:47 am.]

[Pocket No. C-75]

PART 13—PROHIBITED TRADE
PRACTICES

Lake Charm Fruif Co.

Subpart—Discriminating in price un-
der seetion 2, Clayton Act—Payment or
acceptance of commission, brokerage or
other compensation under 2(e) : § 13.820
Direct buyers.

(Secs, 6, 38 Stat. 721; 15 U.S.C. 46. Inter-
prets or applies sec. 2, 49 Stat. 1527; 15
USCO. 13) [Cease and desist order, Lake
Charm Frult Company, Oviedo, Fla., Docket
C-175, Feb. 12, 1962]

Consent order requiring Oviedo, Fla.,
citrus fruit packers to cease violating
section 2(c) of the Clayton Act by grant-
ing commissions or brokerage on a large
number of sales made by brokers and
other direct buyers purchasing for their
own accounts for resale,

The order to cease and desist, includ-
ing further order requiring report of
compliance therewith, is as follows:

It is ordered, That the respondent Lake
Charm Fruit Company, a corporation,
and its officers, agents, representatives
and employees, directly or through any
corporate or other device, in connection
with the sale of citrus fruit, or fruit
products, in commerce, as ‘“commerce”
is defined in the Clayton Act, as amended,
do forthwith cease and desist from: Pay-
ing, granting, or allowing, directly or in-
directly, to any buyer or to anyone
acting for or in behalf of or who is
subject to the direct or indirect control
of such buyer, anything of value as a
commission, brokerage, or other com-
pensation, or any allowance or discount
in lieu thereof, upon or in connection
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with any sale of citrus fruit or fruit
products to such buyer for his own
account.

It is further ordered, That the respond-
ent herein shall, within sixty (60) days
after service upon it of this order, file
with the Commission a report in writing
setting forth in detail the manner and
fox(‘im in which it has complied with this
order.

Issued: February 12, 1962.
By the Commission.

[SEAL] Joserr W. SHEA,
Secretary.

[F.R. Doc, 62-6310; Filed, June 28, 1862;
8:48 am.]

[Docket No. C-76]

PART 13—PROHIBITED TRADE
PRACTICES

Lake Region Packing Association

Subpart—Discriminating in price un-

der section 2, Clayton Act—Payment or
acceptance of commission, brokerage or
other compensation under 2(c) : § 13.820
Direct buyers.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec, 2, 49 Stat, 1527, 15 U.S.C. 13)
[Cease and desist order, Lake Region Pack-
ing Association, Tavares, Fla.,, Docket C-76,
Feb. 12, 1962]

Consent order requiring Tavares, Fla.,
packers of citrus fruit to cease violating
section 2(c¢) of the Clayton Act by grant-
ing commissions or discounts on a large
number of sales made to brokers and
other direct buyers purchasing for their
own accounts for resale.

The order to cease and desist, includ-
ing further order requiring report of
compliance therewith, is as follows:

It is ordered, That the respondent Lake
Region Packing Association, a corpora-
tion, and its officers, agents, representa-
tives and employees, directly or through
any corporate or other device, in con-
nection with the sale of eitrus fruit, or
fruit products, in commerce, as “com-
merce” is defined in the Clayton Act, as
amended, do forthwith cease and desist
from: Paying, granting, or allowing, di-
rectly or indirectly, to any buyer or to
anyone acting for or in behalf of or who
is subject to the direct or indirect con-
trol of such buyer, anything of value as a
commission, brokerage, or other com-
pensation, or any allowance or discount
in lieu thereof, upon or in connection
with any sale of citrus fruit or fruit
products to such buyer for his own
account.

It is further ordered, That the re-
spondent herein shall, within sixty (60)
days after service upon it of this order,
file with the Commission a report in writ-
ing setting forth in detail the manner
and form in which it has complied with
this order.

Issued: February 12, 1962.
By the Commission.

[sEaL] JosepH W. SHEA,
Secretary.

[FR. Doc. 62-6311; Filed, June 28, 1962;
8:48 am.]




Title 29—LABOR

Subtitle A—Office of the Secretary

PART 4—CHILD LABOR REGULA-
TIONS, ORDERS AND STATEMENTS
OF INTERPRETATION

Subpart B—Acceptance of State
Certificates

DESIGNATION OF STATES; EXTENSION OF
EXPIRATION DATE

The age, employment, or working cer-
tificates or permits of several States are
designated in 29 CFR 4.21 as having the
same force and effect as Federal certifi-
cates of age issued under section 3(1)
of the Fair Labor Standards Act of 1938
(52 Stat. 1061 as amended; 29 US.C.
203).

In a document promulgated on June
14, 1961, and published in the FEDERAL
REGISTER on June 21, 1961 (26 F.R. 5503)
it was provided that these designations
would expire on June 30, 1962.

Accordingly, pursuant to subsection
3(1) and subsection 11(b) of the Fair
Labor Standards Act of 1938 (52 Stat.
1061 and 1066 as amended; 29 U.S.C.
203 and 211), and Reorganization Plan
No. 2 of 1946 (3 CFR 1943-1948 Comp.,
p. 1064), I hereby extend the designa-
tions contained in 29 CFR 4.21 until
June 30, 1963.

Signed at Washington, D.C., this 22d
day of June 1962. :

ARTHUR J. GOLDBERG,
Secretary of Labor.

[F.R. Doc. 62-6319; Filed, June 28, 1962;
8:50 am.]

Title 32—NATIONAL DEFENSE

Chapter |—Office of the Secretary o
Defense '
SUBCHAPTER A—ARMED SERVICES
PROCUREMENT REGULATIONS
MISCELLANEOUS AMENDMENTS TO
SUBCHAPTER

The following amendments to this
subchapter are issued by direction of the
Assistant Secretary of Defense (Installa-
tions and Logistics) pursuant to the
authority contained in Department of

Defense Directive No. 4105.30, dated _

March 11, 1959 (24 F.R. 2260), as
amended, and 10 U.S.C. 2202, and have
the concurrence of the military depart-
ments,

PART 1—GENERAL PROVISIONS

1. Sections 1.109-2, 1.308(b) (1) ana
1.701-1¢(a) (2) are reviséed to read as
follows:

§ 1.109-2 Deviations affecting one con-
tract or transaction.

Deviations from this subchapter or a
Department of Defense Directive which
affect only one contract or procurement
may be made or authorized in accord-
ance with Departmental procedures pro-
viding (a) special circumstances justify
a deviation and (b) written notice of
such deviation is furnished to the Assist-
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ant Secretary of Defense (Installations
and Logistics) and in the case of the
Department of the Army, to the Assist-
ant Secretary of the Army ((I&L),
Attn: ASPR Policy Member; the De-
partment of the Navy, the Chief of Naval
Material, Attn: (Code MO 3B); De-
partment of the Air Force, Director of
Procurement Management, DCS/S&L,
Attn: AFSPM-AS; and the Defense
Supply Agency, Executive Director,
Procurement and Production, Attn:
DSAH-PM. Such written notice shall
be given in advance of the effective date
of such deviations unless exigency of the
situation requires immediate action.

§ 1.308 Records of contract actions.
- * . - »

(b) Each contract file shall include
the following data, if applicable:

(1) a copy of the procurement direc-
tives or request, or appropriate reference
thereto;

§ 1.701-1 Small busginess concern.

(a’) . % »

(2) Special industry definitions. Un-
less certified as a small business concern,
by SBA, in addition to being inde-
pendently owned and operated, and not
dominant in the field of operation in
which it is bidding on Government con-
tracts, a small business concern in order
to qualify as such must meet special
criteria in the following industries:

(1) Construction industry. In the
construction industry, the average an-
nual receipts of the concern and its
affiliates for the preceding three fiscal
years must not exceed $5,000,000: except
that if the concern is located in Alaska,
such receipts must not exceed $6,250,000.
(“Annual receipts” means the annual
receipts less returns and allowances of a
concern and its affiliates.)

(ii) Food, canning, and preserving in-
dustry. In the food, canning and pre-
serving industry, the concern and its
affiliates must employ not more than 500
employees exclusive of “agricultural
labor” as defined in 26 U.S.C. 3306(k).

(iii) Trucking, warehousing, packing

and crating industry. In the trucking, -

warehousing, packing and crating in-
dustry, the annual receipts of the con-
cern and its affiliates must be $3,000,000
or less; except that if the concern is
located in Alaska, such receipts must be
$3,750,000 or less. No such concern,
however, will be denied small business
status for the purpose of Government
procurement solely because of its rela-
tionship with an interstate van line, if
the concern's annual receipts have not
exceeded $3,000,000 during its most re-
cently completed fiscal year ($3,750,000
if located in Alaska), and not more than
fifty percent (50%) of such annual re-
ceipts are directly attributable to the
concern’s relationship with an interstate
van line.

(iv) Certain industries employing not
more than 1,000 employees. In the fol-
lowing industries the number of em-
ployees of the concern and its affiliates
must not exceed 1,000 employees:

(a) Aireraft equipment and parts in-
dustry. This special definition for the
aircraft equipment and parts industry

applies only in the procurement of the
following items:

Airfremes and structural components,

Aircraft propellers and hubs.

Wheel and brake systems.

Jet engines,

Fuel tanks,

Aircraft hydraulic systems,

Aircraft vacuum systems,

Aircraft air-conditioning.

Heating and pressurizing equipment.

Fire control systems.

Flight instruments.

Flight simulators (except small cockpit
trainers).

Alrcraft delcing systems.

(b) Petroleum refining industry. This
special definition for the petroleum re-
fining industry, excepting procurement
of lubricants and miscellaneous petro-
leum products, applies to a concern and
its affiliates which have a capacity of
not more than 30,000 barrels per day
crude oil capacity from owned or leased
facilities. (“Crude oil capacity” means
the maximum daily average crude
throughput of a refinery in complete
operation, with allowance for necessary
shutdown time for routine maintenance,
repairs, etec. It approximates the maxi-
mum daily average crude runs to stills
that can be maintained for an extended
period.)

(e) Air transportation industry.

(d) Rubber footwear industry.

(e) Tire and inner tube indusiry.

(f) Small arms industry. This spe-
cial definition for the small arms indus-
try applies to the procurement of small
firearms having a bore of 30-mm (or 1.18
inches) and below.

(g) Small arms ammunition. This
special definition applies to the procure-
ment of ammunition for small arms
having a bore of 30-mm (or 1.18 inches)
and below.

§ 1.702 [Amendment]

2. In §1702(b), the reference fto
““§ 3.107” is changed to read “§ 4.205.”

3. Sections 1.706-6(e), 1.804-2(d) and
1.1002 are revised, as follows:

§ 1.706-6 Partial set-asides.

(e) (1) After the award price for the
nonset-aside portion has been deter-
mined, negotiations may be conducted
for the set-aside portion. Procurement
of the set-aside portion shall in all in-
stances be effected by negotiation. Ne-
gotiations shall be conducted only with
those bidders or offerors who have sub-
mitted responsive bids or proposals on
the nonset-aside portion at a unit price
no greater than 120 percent of the high-
est award made or to be made on the
nonset-aside portion and who are de-
termined to be responsible prospective
contractors for the set-aside portion of
the procurement. Negotiations shall be
conducted with small business concerns
in the order of priority as indicated in
the foregoing notices; provided that,
where equal low bids are received on the
nonset-aside portion from concerns
which are equally eligible for the set-
aside portion, the concern which I8
awarded the nonset-aside portion (un-
der the equal low bid procedures of
§2.407-6 of this chapter) shall have
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first priority with respect to negotiations
for the set-aside portion. The set-aside
portion will be awarded at the highest
finit price awarded or to be awarded for
the non-set-aside portion.

(2) When the award price for the
nonset-aside portion has been deter-
mined and where an award will be made
to a small business concern and the same
small business concern is entitled to re-
ceive the set-aside portion of a solicita-
tion, the set-aside portion may be added
to the basic contract by supplemental
agreement. The supplemental agree-
ment shall include the Examination of
Records clause, applicable to the set-
aside portion only.

§ 1.804-2 Set-aside procedures.

(d) (1) After the award price for the
nonset-aside portion has been deter-
mined, negotiations may be conducted
for the set-aside portion. Procurement
of the set-aside portion shall in all in-
stances be effected by negotiation. Ne-
gotiations shall be conducted only with
those bidders or offerors who have sub-
mitted responsive bids or proposals on
the nonset-aside portion at a unit price
no greater than 120 percent of the
highest award made or to be made on
the nonset-aside portion and who are
determined to be responsible prospective
contractors for the set-aside portion of
the procurement. Negotiations shall be
conducted in the order of priority in-
dicated in the foregoing notices; pro-
vided that, where equal low bids are
received on the nonset-aside portion
from concerns which are equally eligible
for the set-aside portion, the concern
which is awarded the nonset-aside por-
tion (under the equal low bid procedures
of §2.407-6 of this chapter) shall have
first priority with respect to negotiations
for the set-aside portion. The set-aside
portion shall be awarded at the highest
unit price awarded or to be awarded for
the nonset-aside portion. If the entire
set-aside portion cannot be awarded by
the method described herein, any un-
awarded portion may be procured by
advertising or negotiation, as appropri-
ate, In accordance with existing regula-
tions (see § 3.201-2(b) (1) of this chapter
as to negotiation).

(2) When the award price for a non-
set-aside portion has been determined
and where an award will be made to a
labor surplus area concern and the same
labor surplus area concern is entitled to
receive a set-aside portion of the solicita-
tion, the set-aside portion may be added
to the basic contract by supplemental
agreement. The supplemental agree-
ment shall include the Examination of
Records clause, applicable to the set-
aside portion only.

§ 1.1002 Availability of invitations for
bids and requests for proposals.

A reasonable number of copies of in-
vitations for bids and requests for pro-
posals publicized in the Commerce
Business Daily, including specifications
and other pertinent informaton, shall be
maintained by the issuing office. To the
extent that unclassified invitations for
bids and requests for proposals are
available, they shall be provided at the
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purchasing office to manufacturers, con-
struction contractors, and regular deal-
ers and to others having a legitimate
interest therein, such as publishers,
trade associations, procurement infor-
mation services and others who dissemi-
nate information concerning invitations
for bids and request for proposals;
otherwise the purchasing office may
limit the availability of invitations for
bids and requests for proposals to pe-
rusal at such office.

4. In § 1.1003-1, revise the introductory
portion and paragraph (a), and revise
§§ 1.1003-2 and 1.1003-3, as follows:

§ 1.1003-1 General.

Every proposed advertised or negoti-
ated procurement made in the United
States, which may result in an award in
excess of $10,000 shall be publicized
promptly in the Commerce Business
Daily “Synopsis of U.S. Government
Proposed Procurement, Sales, and Con-
tract Awards,” except that the following
need not be publicized in the Synopsis:

(a) Procurement of a classified nature
where the information necessary to be
included or referenced in the solicitation
(Invitation for Bid or Request for Pro-
posal) is in itself of a classified nature
and the public disclosure of this infor-
mation would violate security require-
ments. All other classified procurements
shall be published in the Synopsis, if
sufficient information of an unclassified
nature, can be provided in the solicita-
tion to enable a prospective contractor
to submit a bid or proposal.

§ 1.1003-2 Research and development.

In order that potential sources may
learn of research and development pro-
grams, advance notices of the Govern-
ment’s interest in a specific research and
development field shall be published in
the Commerce Business Daily in accord-
ance with § 1.1003-9(d) so as to give such
sources adequate opportunity to submit
information for evaluation of their re-
search and development capabilities, ex-
cept where security considerations pro-
hibit such publication. Each specific
procurement of research and develop-
ment projects shall be publicized in the
Commerce Business Daily unless one of
the exceptions in § 1.1003-1 is applicable
or unless an advance notice of the Gov-
ernment’s requirements in the particular
field, published in the Commerce Busi~
ness Daily in accordance with § 1,1003-
9(d), has been sufficiently specific to
permit potential sources to request solic-
itations for the prospective procure-
ment. (See § 4.203 of this chapter.)

§ 1.1003-3 Synopses of subcontract op-
portunities.

(a) By contracting officers. In order
to broaden the opportunity in negoti-
ated procurement for subconiracting by
small business concerns and others, con-
tracting officers shall, unless not in the
Government’s interest or subcontract-
ing opportunities do not exist, publish
in the Commerce Business Daily the
names and addresses of firms to whom
requests for proposals are to be issued.
This procedure will offer opportunity to
small business concerns and others
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interested in subcontracting to make di-
rect contact with prospective prime con-
tractors at an early stage in the procure-
ment. An addition to the regular
synopsis prepared in accordance with
§ 1.1003-9 shall be made as set forth in
§1.1003-9(D).

(b) By prime coniractors and subcon-
tractors. Prime contractors and subcon-
tractors should be encouraged to use
the Commerce Business Daily to publi-
cize opportunities in the field of subcon-
tracting stemming from their defense
business. Prime contractors and their
subcontractors will be advised to mail
subcontract information directly to the
U.S. Department of Commerce, Room
1300, 433 West Van Buren Street, Chi-
cago T, I, under the heading “Subcon-
tracting Assistance Wanted” and in the
form of the following example:

XYZ CO., ATTN JOHN Z. SMITH, TELE.
NO. RANDOLPH 6-1111, 102 FIRST AVE,
CHICAGO 7, ILL. seeks Subcontractor on
items to be used in connection with Con-

tract No. coca awarded 5-1-60.
COILS, INDUCTION, DWG. NO.
(15 71 R S R SIS B L 10, 000 ea,

(Name, description and quantity of other
items or services may be included as long
as contract assistance is desired under the
same contract number.) If interested, make
inquiry before 5-16-60 to above Contractor.

PART 2—PROCUREMENT BY FORMAL
ADVERTISING

5. Sections 2.104-4, 2.201(a) (25), (26),
and (27), 2.302, and 2.303-2 are revised
as follows:

§ 2.104—4 Indefinite delivery type con-
tracts,

(a) Definite quantity coniracts. See
§ 3.409(a) of this chapter.

(b) Requirements contracts. See
§ 3.409(b) of this chapter.

(e) Indefinite quantity coniracts. See
§ 3.409(c) of this chapter.

§ 2.201 Preparation of invitation for
bids,

- * Ll . .

(a) L e

(25) Pending revision of paragraph 4
of the Terms and Conditions of the In-
vitation for Bids on the back of Stand-
ard Form 30 (October 1957 edition) and
Standard Form 33 (October 1957 edi-
tion) and of paragraph 7 of Standard
Form 22 (January 1961 edition), the
following provision shall be submitted,
as to each form, in lieu of the cited
paragraph:

Late bids and modifications or withdraw-
als. Blds and modifications or withdrawals
thereof recelved at the office designated In
the Invitation for Bids after the exact time
set for opening of bids will not be consid-
ered unless: (a) They are received before
award is made; (b) they are senf by regis-
tered mail, or by certified mail for which
an official post office stamp (postmark)
on the original Receipt for Certified Mail
has been obtained, or by telegraph if author-
jzed; and (c¢) it is determined by the Gov-
ernment that late receipt was due solely
to either (i) delay in the malls, or delay
by the telegraph company if telegraphic bids
are authorized, for which the bidder was
not responsible or (il) mishandling by the
Government after receipt at the Government

e
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installation, However, a modification which
is received from an otherwise successful bid-
der and which makes the terms of the bid
more favorable to the Government will be
considered at any time it is received and
may thereafter be accepted. Bidders using
certified mail are cautioned to obtain a leg-
ibly postmarked Receipt for Certified Mail
and retain it agalnst the chance that the
postmark thereon will be required as evi-
dence that a late bid was timely malled. If
the postmark on such receipt, or on the reg-
istered mail wrapper shows the hours of
mailing as well as the date, the time of
mailing shall be established accordingly; if
it shows the date but not the hour, the time
of maliling shall be deemed to be the last
minute of the date shown, unless the bidder
furnishes evidence from the post office of
mailing which, in the case of registered mail,
establishes an earlier time; or in the case of
certified mail, where the receipt for Certified
Mail identifies the post office station of malil-
ing, the time of malling shall be deemed to
be the last minute of the business day of that
station. (APR. 1962)

(26) A provision covering the required
source for jeweled bearings (see § 1.315 of
this chapter).

(27) A statement substantially as follows
(prominently placed in the invitation):

Caution to bidders—Late bids. See the
special provision entitled “Late Bids and
Modifications or Withdrawals” which pro-
vides that late bids and modifications or
withdrawals thereof sent through the malls
will be considered only if sent by registered
mail, or by certified mail for which a post-
marked receipt has been obtained as speci-
fled in such provision. (Apr. 1962)

§2.302 Time of bid submission.

Bids shall be submitted so as to be re-
ceived in the office designated in the in-
vitation for bids not later than the exact
time set for opening of bids. Where
telegraphic bids are authorized a tele-
graphic bid received by telephone from
the receiving telegraph office before the
time set for opening of bids shall be con-
sidered if such bid is confirmed by the
telegraph company with a written tele-
gram.

§ 2.303-2 Consideration for award.

A late bid shall be considered for
award only if:

(a) It is received before award;

(b) In the case of a mailed bid (other
than one covered by paragraph (¢)(2)
of this section), it was sent by registered
mail, or by certified mail for which an
official post office stamp (postmark) on
the original Receipt for Certified Mail
has been obtained; and

(¢) It is determined that either:

(1) The lateness was due solely to a
delay in the mails (based on evidence
pursuant to § 2.303-3), or to a delay by
the telegraph company where the invi-
tation authorizes telegraphic bids, for
which the bidder was not responsible; or

(2) The bid, if submitted by mail (or
by telegram where authorized), was re-
ceived at the Government installation in
sufficient time to be received at the office
designated in the invitation by the time
set for opening and, except for delay
due to mishandling on the part of the
Government at the installation, would
have been received on time at the office
designated.

6. Sections 2.303-3, 2.303-4, 2.303-6,
2.304, and 2.305 are revised to read as
follows:

RULES AND REGULATIONS

§ 2.303-3 Mailed bids.

(a) Registered mail. The time of
mailing of a late bid mailed by registered
mail shall be determined by the date,
and hour if shown, in the postmark. If
the postmark shows the date but not the
hour of mailing; the time of mailing shall
be deemed to be the last minute of the
date shown unless the bidder furnishes
evidence from the post office of mailing
which establishes an earlier time. If the
postmark does not show the date of
mailing, the bid shall be deemed to have
been mailed too late unless the bidder
furnishes evidence from the post office of
mailing which establishes a timely date.

(b) Certified mail. The time of mail-
ing of a late bid mailed by certified mail
for which a postmarked Receipt for
Certified Mail was obtained shall be de-
termined by the official post office stamp
(postmark) on the original Receipt for
Certified Mail, to be furnished by the
bidder, showing the date of receipt by
the post office at the time of mailing. If
this postmark shows the hour of mailing
as well as the date, the time of mailing
shall be established accordingly; if it
shows the date but not the hour, the time
of mailing shall be deemed to be the last
minute of the date shown, except that,
where the Receipt for Certified Mail
identifies the post office station of mail-
ing, the time of mailing shall be deemed
to be the last minute of the business day
of that station. If this postmark does
not show the date of mailing, the bid
shall be deemed to have been mailed too
late.

(¢) Delivery time. Information con-
cerning the normal time for mail delivery
shall be obtained by the purchasing ac-
tivity from the postmaster, superintend-
ent of mails, or a duly authorized
representative for that purpose, of the
post office servicing that activity. When
time permits, such information shall be
obtained in writing.

§ 2.303-4 Telegraphic bids.

A late telegraphic bid shall be pre-
sumed to have been filed with the tele-
graph company too late to be received
in time, except where the bidder demon-
strates by clear and convincing evidence,
which includes substantiation by an au-
thorized official of the telegraph com-
pany, that the bid, as received at the
office designated in the invitation for
bids, was filed with the telegraph com-
pany in sufficient time to have been de-
livered by normal transmission procedure
so as not to have been late (see § 2.302).

§ 2.303—-6 Notification to late bidders.

Where a late bid is received and it is
clear from available information that
under § 2.303-2 such late bid cannot be
considered, the contracting officer or his
authorized representative shall promptly
notify the bidder that his bid was re-
ceived late and will not be considered.
However, where a late bid is transmitted
by registered mail and received before
award but it is not clear from available

_information whether the bid can be con-
sidered, or in any case of a late bid trans-

mitted by certified mail received before
award, the bidder shall be promptly noti-
fled substantially as follows:

Your bid in response to Invitation for Bids
NON =SS S R RSN , was received
after the time for opening specified in the
Invitation. Accordingly, your bid will not be
considered for award unless (1) there is re-
OSLYRG -2rom- JOU DY o L s

(Date)

clear and convineing evidence from the post
office of malling which establishes the date
(and hour, if possible) that the bid was de-
posited with that post office, and (2) it is
determined by the Government that late re-
ceipt was due solely to a delay in the mall
for which you are not responsible. In the
case of certified mail, the original postmarked
Receipt for Certified Mail must be furnished
and i{s the only evidence acceptable under
(1) above, except that, where the Receipt
for Certified Mail identifies the post office
station of malling, evidence of the time of
closing of that station is also acceptable.
(Apr. 1962)

The foregoing notification shall be ap-
propriately modified in the case of late
telegraphic bids.

§ 2.304 Modification or withdrawal of
bids.

(a) Bids may be modified or with-
drawn by written telegraphic notice re-
ceived prior to the exact time set for
opening of bids. A telegraphic modifica-
tion or withdrawal of a bid received by
telephone from the receiving telegraph
office prior to the time fixed for opening
of bids shall be considered if such mes-
sage is confirmed by the telegraph com-
pany with a written telegram. Modifica-
tions received by telegram shall be sealed
in an envelope and no information con-
tained therein shall be disclosed prior to
the time set for bid opening.

(b) A bid may be withdrawn in per-
son by a bidder or his authorized rep-
resentative, providing his identity is
made known and he signs a receipt for
the bid, but only if the withdrawal is
prior to the exact time set for opening
of bids.

§ 2.305 Late modifications and with-
drawals.

(a) Modifications of bids and requests
for withdrawal of bids which are received
in the office designated in the invitation
for bids after the exact time set for open-
ing are “late modifications” and “late
withdrawals,” respectively. A late modi-
fication or late withdrawal shall be sub-
ject to the rules applicable to late bids
set forth in § 2.303. However, a modi-
fication received from an otherwise suc-
cessful bidder which is favorable to the
Government shall be considered at any
time that such modification is received.

(b) Where a late modification or late
withdrawal is received and it is clear
from available information that under
paragraph (a) of this section such late
modification or late withdrawal cannot
be considered, the contracting officer or
his authorized representative shall
promptly notify the bidder that his modi-
fication or withdrawal was received late
and will not be considered. However,
where a late modification or late with-
drawal is transmitted by registered mail
and received before award but it is not
clear from available information whether
the modification or withdrawal can be
considered, or in any case of a late mod-
ification or withdrawal transmitted by
certified mail and received before award,
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the bidder shall be promptly notified
substantially as follows:

Your (modification) (request for with-
drawal) of your bid in response to Invitation
for Bids No. - , dated
received after the time for opening speci-
fied In the Invitation. Accordingly, your
(modification) (request for withdrawal) will
not be considered effective unless (1) there
is received from yOU DY cccccocaoaaa o clear

and convineing evidence from the post office
of mailing which establishes the date (and
hour, If possible) that the (modification)
(request for withdrawal) was deposited with
that post office, and (2) it 1s determined
by the Government that late receipt was due
solely to a delay in the mail for which you
are not responsible. In the case of certified
mail, the original postmarked Receipt for
Certified Mail must be furnished and is the
only evidence acceptable under (1) above,
except that, where the Receipt for Certified
Mall identifies the post office station of mail-
ing, evidence of the time of closing of that
station 1s also acceptable. (Apr. 1962.)

The foregoing notification shall be ap-
propriately modified in the case of late
telegraphic modifications or withdrawals.

(¢) Late modification or late with-
drawals, which are not considered as
being effective, shall be held unopened
until after award and then returned to
the bidder, unless other disposition is
requested or agreed to by the bidder, ex-
cept that:

(1) An unidentified modification or
request for withdrawal may be opened
solely for purposes of identification, as
provided in § 2.401; and

(2) Any modification received from
an otherwise successful bidder shall be
opened, 8o as to determine whether it
should be considered as stated in the
proviso in paragraph (a) of this section.

(d) Records of late modifications and
late withdrawals shall be maintained in
accordance with the record requirements
for late bids set forth in § 2.303-8.

PART 3—PROCUREMENT BY
NEGOTIATION

7. Sections 3.107, 3.107-1, 3.107-2,
3.107-3, 3.107-4, 3.107-5, 3.107-6, 3.107-
7, and 3.107-8 are revoked as follows:

§ 3.107 Selection of research and de-
velopment contractors. [Revoked]

§3.107-1 General. [Revoked]

§3.107-2 Small Business concerns.
[Revoked]

§3.107-3 Selection of sources for solici-
tations. [Revoked]

§ 3.107-4 Solicitation.
§ 3.107-5 Conduct

[Revoked]
of negotiations.

[Revoked )

§ 3.107-6 Evuluation for award. [Re-
voked]

§3.107-7 Cost and price estimates.
[Revoked]

§ 3.107-8 Do\ amentation. [Revoked]

8. New paragraph (f) is added to
§ 3.202-2; § 3.202-3 isrevised; and § 3.402
(a) (2) is revised, as follows:

§ 3.202-2 Application.

No. 126—2
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() Purchase request citing an issue
priority designator 1 through 6, inclu-
sive, when the priority designator has
been assigned in accordance with the
Uniform Materiel Issue Priority System.

NoTte: Requirements citing an issue prior-
ity designator 7 through 20 may justify ne-
gotiation under this or other negotiation
authority, but in such cases the specific
cireumstances must be set forth in the
determination and findings.

§ 3.202-3 Limitation.

Every contract negotiated under the
authority of §§3.202 through 3.202-3
shall be accompanied by a determina-
tion and findings justifying its use,
signed by the contracting officer and
prepared in accordance with the require-
ments of Subpart C of this part, except
that in the case of a contract resulting
from a purchase request citing an issue
priority designator 1 through 6, the de-
termination and findings need only cite
the designator as justification. The au-
thority of §§ 3.202 through 3.202-3 shall
not be used when negotiation is author-
ized by the provisions of § 3.203 or 3.206.

§ 3.402 Basic principles for use of con-
tract types.

(a) General. * * *

(2) Buccess in harnessing the profit
motive begins with the negotiation of
sound performance goals and standards.
This objective is met if the contractor
either benefits or loses in relation to
achieving or failing to achieve realistic
targets. Where award is based on effec-
tive price competition, there is reason-
able assurance that the contract price
represents a realistic pricing standard,
including a profit factor which refiects
an appropriate return to the contractor
for the financial risk assumed in under-
taking performance at the competitive
price. In the absence of competitive
forces, however, the contract type se~
lected should provide for a profit factor
that will tie profits to the contractor’s
efficiency in controlling costs and meet~
ing desired standards of performance,
reliability, quality, and delivery. - There-
fore, in noncompetitive situations, the
degree to which available cost estimates
are realistic should be carefully con-
sidered in determining which type of
contract should be selected and how it
should be used—especially where the
contractor is to assume substantial cost
responsibility, since it is to his advan-
tage to maximize the difference between
estimated costs and actual costs in price
negotiation as well as in contract per-
formance. If estimated costs are nego-
tiated on the basis of a full consideration
of all significant cost or pricing data
that are reasonably available at the time
of negotiation, a contract type providing
a high profit potential and concomitant
contractor risks may be entirely appro-
priate even though there is a possibility
that actual costs will vary widely from
the estimate.

9. Revise the introductory portion of
paragraph (¢) in § 3.404-6; and revise
§§ 3.404-7(c), 3.707, and 3.802-2, as
follows:
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§ 3.404—6 Retroactive and prospective
price redetermination at a stated time
during performance.

- - » L] L

(¢) Limitations. This contract type
may be used only until January 1, 1962,
and until then, only when:

§ 3.404-7 Retroactive price redetermi-
nation after completion.

. - - . .

(¢) Limitations. This type of con-
tract shall not be used unless the pro-
curement is for research and develop-
ment at an estimated cost of $100,000
or less, and

(1) The contractor's accounting sys-
tem is adequate for price redetermina-
tion purposes;

. (2) Reasonable assurance exists that
price redetermination action will be
taken promptly at the time specified;

(3) A ceiling price is established; and

(4) Until January 1, 1963, written ap-
proval has been received from the Office
of the Deputy Chief of Staff for Logistics
or Offices of the Heads of the Technical
Services, for the Army; Office of Naval
Material, for the Navy; Headquarters,
Air Force Systems Command or Head-
quarters, Air Force Logistics Command,
for the Air Force; and the Executive
Director, Procurement and Production,
for the Defense Supply Agency or, after
January 1, 1963, written approval has
been received from a level above the
Head of a Procuring Activity.

Until January 1, 1963, this type of con-
tract may also be useéd for procurements
of an urgent nature where the total
period of contract performance is six
months or less and the limitations in
subparagraphs (1) through (4) of this
paragraph are satisfied.

§ 3.707 Cost-sharing rates,

Cost-sharing arrangements are fre-
quently made wherein the cost partici-
pation by the contractor is evidenced by
an agreement to accept overhead rates
which are lower than the anticipated
actual overhead rates. In such cases, a
negotiated fixed-ceiling overhead rate
may be used for application prospec-
tively, provided that, in the event over-
head rates developed by the cognizant
audit activity on the basis of actual al-
lowable costs are less than the nego-
tiated rates, the negotiated rates will be
reduced. Where reductions are neces-
sary, they will be accomplished in ac-
cordance with § 3.705. The Government
will not be obligated to pay any addi-
tional amounts on account of overhead
above the negotiated fixed-ceiling rates.
(For cost sharing practices under Re-
search and Development Contracts, see
§ 4,208 of this chapter.)

§3.802-2 Selection of prospective
sources.

Selection of qualified sources for
solicitation of proposals is basic to sound
pricing. Proposals should be solicited
from a sufficient number of competent
potential sources to insure adequate com~
petition. (See §§1.302, 1902, 3.101,
3.104, 3.105, 4.205-1, and 12.102 of this
chapter.) The bidders mailing lists
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presceribed by §2.205 of this chapter
should be used where appropriate.

§ 3.804-2 [Amendment]
10. In  §3.804-2(b), reference to
“§ 3.107-7" is changed to “§ 4.205-5.”
11. Sections 3.808-2(h)(3)(i) and

3.808-4 are revised, and §§ 3.812, 3.812-1,
3.812-2, 3.812-3, and 3.812-4 are revoked,
as follows:

§ 3.808-2 Factors for determining fee

or profit.

" - . L -
(h) Subcontracting. * * *
(3) L

(i) The company’'s policies and pro-
cedures which energetically support
Government small business and labor
surplus area programs; )
§ 3.808-4 Mineral fees or cost sharing

urrangemenls.

In certain circumstances, as where ex-
perimental, developmental, or research
work is attractive because of direct or
potential commercial applications, con-
sideration should be given to using a
contract providing for only a nominal
or token fee, or no fee, or on a cost-
sharing basis. (See also § 4.208 of this
chapter,)

§3.812 Special use allowances for re-
search facilities acquired by educa-

tional institutions. [Revoked]
§ 3.812-1 Definitions. [Revoked]
§ 3.812-2 Policy. [Revoked]

§ 3.812-3 Authorization of special use
allowances. [Revoked]

§ 3.812-4 Negotiation and administra-
tion of contracts providing for special
use allowances. [Revoked]

PART 4—SPECIAL TYPES AND
METHODS OF PROCUREMENTS

12, A new Subpart B is added to Part
4, as follows:

Subpart B—Procurement of Research
and Development

Sec.

4.200 Scope of subpart.

4201 Definitions.

4.202 General policy.

4.203 Publicizing procurement actions
and expanding sources.

4.204 Method of contracting.

4.205 Selection of research and develop-
ment contractors.

4.2056-1 Selection of sources.

4.205-2 Solicitation.

4205-83 Conduct of negotiations.

4.205-4 Evaluation of award.

4.205-5 Evaluation of price and costs.

4.206-6 Profit or fee.

4.205-7 Documentation.

4206 Grants for basic research.

4.207 Types of contracts most applicable
for research and development.

4.208 Cost sharing practices.

4.209 Special use allowances for research
facilities acquired by educational
institutions.

4.210 Placing subcontracts for research
and development effort.

4211 Scientific and technical reports.

4212 Data under research and develop-
ment contracts.

4213 Insurance under research and de-

velopment contracts.

RULES AND REGULATIONS

Sec.
4.213-1

4.213-2

Contractor immunity from liability
for torts.

Indemnification against unusually
hazardous risks.

Government property under re-
search and development con-
tracts.

General.

Control of government property in
possession of research and de-
velopment contractors.

Nonseverable facilities.

Transfer of title to equipment to
nonprofit educational or research
institutions.

AvuTHORITY: §§ 4.200 to 4.214-4 issued under
sec. 2203, T0A Stat. 120; 10 U.S.C. 2202. In-
terpret or apply secs. 2301-2314, TOA Stat.
127-1383; 10 U.S.C. 2301-2314.

§ 4.200 Scope of subpart.

Procurement procedures of special ap-
plication to research and development
contracts are set forth in this subpart,
and in certain instances other portions
of this subchapter having particular sig-
nificance to research and development
contracts are cross-referenced herein.
This subpart however, does not purport
to contain or cross-reference all provi-
sions of this subchapter applying to re-
search and development contracts.
Other provisions of this subchapter are
also applicable to research and develop-
ment contracts and shall be adhered to
where applicable.

§ 4201 Definitions.

(a) “Basic Research” means that type
of research which is directed toward in-
crease of knowledge in science. In such
research, the primary aim of the investi-
gator is a fuller knowledge or under-
standing of the subject under study,
rather than any practical application
thereof.

(b) “Applied Research” means that
type of effort which (1) normally follows
basic research, but may not be severable
from the related basic research, (2) at-
tempts to determine and expand the po-
tentialities of new scientific discoveries
or improvements in technology, ma-
terials, processes, methods, devices, and
techniques, and (3) attempts to “ad-
vance the state of the art”. Applied re-
search does not include any such efforts
when their principal aim is the design,
development, or test of specific articles
or services to be offered for sale, which
are within the definition of the term de-
velopment as hereinafter provided.

(e) “Development” is the systematic
use of scientific knowledge which is di-
rected toward the production of, or im-
provements in, useful products to meet
specific performance requirements, but
exclusive of manufacturing and produc-
tion engineering.

(d) “Educational or other nonprofit
organization” means any corporation,
foundation, trust, or institution operated
for scientific, educational, or medical
purposes, not organized for profit, no
part of the net earnings of which inures
to the profit of any private shareholder
or individual.

(e) “Unsolicited proposal” is a re-
search or development proposal which is
made to the Government by a prospec-
tive contractor without prior formal or

4214

42141
4.214-2

4.214-3
42144

informal solicitation from a purchasing
activity.

§ 4.202 General policy.

A fundamental mission of research
and development programs is to main-
tain seientific and technological superi-
ority requisite to promote and advance
the effectiveness of military operations.
The accomplishment of this mission re-
quires the broadest possible base of
contractor and subcontractor sources in-
cluding the optimum use of manpower
and resources. It is essential that the
best technical competence be located and
fully utilized. The procurement pattern
of research and development must he
responsive to the achievement of these
goals on a timely basis.

§ 4.203 Publicizing procurement actions
and expanding sources.

The Departments shall continually
search for and develop information on
sources (including small business con-
cerns) competent to perform research
and development. Advance publicity,
including use of the Commerce Business
Daily (see § 1.1003-2 of this chapter) to
the fullest extent practicable, shall be
given for this purpose. The search
should include (a) a review of relevant
data or brochures furnished by sources
seeking research and development work
and (b) a cooperative effort by technical
personnel, small business specialists, and
contracting officers to obtain informa-

‘tion and recommendations with respect

to potential sources and to consider the
desirability of seeking other sources by
publication of proposed procurements, in
addition to the synopsis requirement.

§ 4.204 Method of contracting.

In research and development procure-
ments it is generally not possible to
formulate precise specifications neces-
sary for formal advertising and, there-
fore, negotiation is necessary. The in-
herent difficulties in obtaining research
and development by formal advertising
are recognized by the exception in
§ 3.211 of this chapter. However, two-
step formal advertising as stated in
Subpart E, Part 2 of this chapter, may
be useful, for example, in the case of an
advanced developmental project. While
the use of negotiation is the general rule
for research and development contracts,
this does not diminish the obligation to
obtain competition to the maximum
practicable extent, (See Subparts A and
B, Part 3 of this chapter.)

§ 4.205 Selection of research and de-

velopment contractors.
§ 4.205-1 = Selection of sources.

(a) General. Through its research
and development programs, the Depart-
ment of Defense must seek the most
advanced scientific knowledge attainable
and the best possible equipment, weap-
ons, and weapons systems that can be
devised and produced. This means two
things. First, it means seeking the best
scientific and technological sources.
Second, it means unremitting efforts to
increase the number of sources, and to
encourage participation by small busi-
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ness concerns, as well as others, in De-
fense research and development.

(b) Small business sources. (1) Con-
tracting officers, technical personnel, and
small business specialists shall coopera~
tively seek and develop information on
the technical competence of small busi-
ness concerns for research and develop-
ment contracts. Small business special-
ists shall regularly bring to the attention
of contracting officers and technical per-
sonnel descriptive data, brochures, and
other information as to small business
concerns that are apparently competent
to perform research or development
work in flelds in which the purchasing
activity is interested.

(2) In order to cooperate with the
Small Business Administration in car-
rying out its responsibility of assisting
small business concerns to obtain con-
tracts for research and development,
contracting officers, technical personnel
and small business specialists shall, upon
request, provide to authorized SBA rep-
resentatives information necessary to
understand the Government’s needs con-
cerning research and development pro-
grams under consideration for specific
future procurement actions. The SBA
may provide pertinent information con-
cerning potential small business sources
developed through its investigation of
the capabilities of specific firms in the
particular field of research or develop-
ment covered by the programs.
evaluation shall be given to any such
information in selecting qualified
sources.

(¢) Recommendations by technical
personnel. Recommendafions as to
which potential sources are technically
qualified shall be made by cognizant
technical personnel after review of the
information obtained as a result of ad-
vance publicity (see § 4.203) and as ap~
propriate, on the basis of discussion with
potential sources (either singly or in a
group), correspondence, or suitable
surveys.

(d) Research and developmeni pools.
See § 1.302-3 of this chapter.

(e) Unsolicited proposals. Unsolicited
proposals may be the product of original
thinking and generally are the property
of the organization or individual who
presents them. They are offered in the
hope that the Government will contract
with the offeror for further research on,
or development of, the ideas they con-
tain. Extreme care must be exercised
by the Government not to disclose to
third parties any proprietary information
contained in unsolicited proposals. Un-
solicited proposals received by procur-
ing activities shall be handled in a man-
ner which will encourage prospective
contractors to disclose to the Gov-
ernment ideas which they have orig-
inated, conceived, or developed.
§4.205-2 Solicitation.

(a) In order to minimize the prep-
aration of technical proposals, which
can be both costly and wasteful of scien-
tific or engineering manpower, contract-
ing officers should request proposals only
from sources which have been techni-
cally evaluated and found qualified to
perform research or development in the
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specific field of science or technology in-
volved. Where there is no substantial
question as to the choice of the source,
as where only one source is found fully
qualified as a result of thorough tech-
nical evaluation or the purpose of the
contract is to explore an idea or initial
development submitted in confidence by
one firm, solicitations may be limited
to a single source. Where several sources
are found fully qualified technically, pro-
posals generally shall be solicited from
each such source. Sources which be-
come known as a result of publication
of synopses of specific procurements
shall be sent requests for proposals only
if such sources have been technically
evaluated or if such evaluation can be
made consistent with required procure-
ment actions. In all procurements of
research or development in which no
small business firm was solicited for a
proposal, a statement shall be included
in the procurement file setting forth the
reasons for not soliciting small busi-
nesses.

(b) In addition to paragraph (a) of
this section, exploratory requests may
be used to determine the existence of
ideas or prior work in specific fields of
research. However, the request for such
information shall clearly state that it
does not impose any obligation on the
Government or signify a firm intention
of the Government to enter into a con-
tract.

§ 4.205-3 Conduct of negotiations.

See § 3.804 of this chapter. The con-
tracting officer should make certain that
each prospective contractor fully under-
stands the details of the various phases
of the Government’s requirement, espe-
cially the statement of work. This may
be best accomplished by conferences be-
tween a prospective contractor, the con-
tracting officer, and appropriate tech-
nical personnel, particularly where there
is doubt that a work statement is under-
stood or will be interpreted correctly by
prospective contractors.

§ 4.205-4 Evaluation for award.

(a) Generally, research and develop-
ment contracts should be awarded to
those organizations, including educa-
tional organizations, which have the
highest competence in the specific fleld
of science or technology involved. How-
ever, awards should not be made for re-
search or development capabilities that
exceed those needed for the successful
performance of the work.

(b) Before determining the technical
competence of prospective contractors,

and recommending to the contracting -

officer the concern or concerns that they
consider most technically competent,
cognizant technical personnel shall con-
sider the following:

(1) The contractor’s understanding
of the scope of the work as shown by
the scientific or technical approach pro-

posed;

(2) Availability and competence of
experienced engineering, scientific, or
other technical personnel;

(3) Availability, from any source, of
necessary research, test, and production
facilities;
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(4) Experience or pertinent novel
ideas in the specific branch of science
or technology involved; and

(5) The contractor’'s willingness to de-
vote his resources to the proposed work
with appropriate diligence.

(¢) In determining to whom the con-
tract shall be awarded, the contracting
officer shall consider not only technical
competence, but also all other pertinent
factors including management capabili-
ties, cost controls, and past performance
in adhering to contract requirements,
weighing each factor in accordance with
the requirements of the particular pro-
curement. See § 1.903 of this chapter.

§ 4.205-5 Evaluation of price and costs.

(a) While cost or price should not be
the controlling factor in selecting a con-
tractor for a research or development
contract, cost or price should not be dis-
regarded in the choice of the contractor.
It is important to evaluate a proposed
contractor’s cost or price estimate, not
only to determine whether the estimate
is reasonable, but also to determine his
understanding of the project and ability
to organize and perform the contract.
The most useful tools for this purpose
are price analysis (§3.807-3 of this
chapter) and cost analysis (§ 3.807-4 of
this chapter),

(b) Price analysis generally considers
the overall reasonableness of the pro-
posals in relation to the total contem-
plated expenditures and the extent and
nature of the tasks scheduled to be ac-
complished. In most research and de-
velopment contracts, the inability to de-
fine specifications and the nature of the
end items prevent the effective use of
certain techniques of price analysis, such
as comparisons with prior quotations
and current prices and evaluations in
terms of quantitative yardsticks. The
conclusions reached by price analysis
techniques must be supported by cost
analysis procedures, used to examine the
details of the offeror’s proposals.

(c) The analysis of cost factors be-
gins with an evaluation of the reliability
of the offeror’s cost estimating proce-
dures and the dependability of his cost
controls, as demonstrated by his history
of cost management in the performance
of other contracts or by his establish-
ment of sound practices for this purpose.
The cost analysis proceeds with a eritical
examination of the composition of each
cost element in terms of its expected ap-
plication to the objectives of the con-
tract, and its conformance to the ac-
cepted principles of allocability and
reasonableness. (See Subpart C, Part
15, and § 15.201 of this subchapter.) A
Government cost estimate may help in
projecting tools for these purposes and
may develop the expected incidence of
various cost factors in relation to per-
formance phases, planned segments, or
identifiable “milestones”. This estimate
should provide a summary forecast of
the time, effort, materials, equipment,
and services necessary to accomplish the
research or development objective. The
comparison and reconciliation of the
Government cost estimate with the of-
feror's cost estimate for the same
phases, segments, or events should
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bring into focus any areas of excessive
or insufficient emphasis and provide a
foundation for meaningful discussions
with the offeror.

(d) Special care should be exercised
to comply with §§ 15.205-1 and 15.205-
33 of this chapter in the allowances of
advertising costs under § 15.307-3 of this
chapter.

§ 4.205-6 Profit or fee.

See §§ 3.405-1(c), 3.405-5(c), 3.805-2,
3.806, 3.807-5(d), and 3.808 of this
chapter.

§ 4.205-7 Documentation.

Contract flles for research and de-
velopment procurement shall be fully
documented to include the basis and rea-
sons for the selection of the sources so-
licited and for the award, Such
documentation should be adequate to
justify the selection of the contractor
over others whose proposals, from the
standpoint of some single factors (such
as lower estimated costs or shorter per-
formance time), might appear more ad-
vantageous to the Government. (See
§ 1.308 of this chapter.)

§ 4.206 Grants for basic research.

Grants are authorized under 42 U.S.C.
1891 for basic research at educational
institutions and other nonprofit organi-
zations whose primary purpose is the
conduct of scientific research. The
policies and procedures for grants are
prescribed by other Department of De-
fense directives as implemented in De-
partmental procedures.

§ 4.207 Types of contracts most appli-
cable for research and development.

See Subpart D, Part 3 of this chapter.
§ 4.208 Cost sharing practices.

It is not uncommon that certain ad-
vantages accrue to contractors perform-
ing research or development. Increased
technical knowledge useful in commer-
cial operations, adding to technical
knowhow and training of employees,
opportunity to benefit through patent
rights, and use of background knowledge
in future production contracts, are ex-
amples of advantages which contractors
may receive from performing Govern-
ment research or development. Because
of these advantages, cost sharing ar-
rangements should be negotiated, when
appropriate, in research and develop-
ment procurements. Cost sharing ar-
rangements may be accomplished in a
number of ways; for example, by the use
of a reduced overhead rate, by eliminat-
ing charges for certain direct costs (e.g.,
salaries of technical personnel) , by elimi-
nating particular material or equipment
charges, or by eliminating other forms
of charges or by acceptance of various
types of contributions by the contractor
in the performance of the contract.

§ 4.209 Special use allowances for re-
search facilities acquired by educa-
tional institutions.

(a) Definitions. As used in this
section:

(1) “Special use allowance” means a
negotiated direct or indirect allowance
for buildings, structures, and real prop=
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erty, other than land, computed at an
annual rate in excess of the rate which
normally would be allowed under Sub-
part C, Part 15 of this chapter.

(2) “Research facility” means real
property, other than land, and includes
structures, alterations, and improve-
ments, acquired for the purpose of con-
ducting scientific research under con-
tracts with agencies of the Department
of Defense.

(b) Policy. The expanding require-
ments of the Department of Defense
for the performance of scientific research
programs by the educational institutions
may create special situations wherein
the acquisition or construction of addi-
tional research facilities by such institu-
tions is essential for the effective per-
formance of scientific research programs
of major importance to the Department
of Defense. Educational institutions are
expected to furnish facilities required
for the performance of Defense con-
tracts, and the extent of reimbursement
by the Government for the research pro-
grams of such institutions shall be gov-
erned by the principles set forth in Sub-
part C, Part 15 of this chapter. How-
ever, in certain limited situations an
educational institution may be unable
to provide capital for new laboratories
or other expanded facilities necessitated
by Defense contracts unless the institu-
tion is given governmental assistance
in return for the risks and expenses it
assumes in acquiring or constructing
such facilities. Special use allowances
constitute a means for recognizing these
risks and expenses on the part of the
educational institution and also provide
a basis for permitting essential govern-
mental research programs to go forward.
The resort to special use allowances as
provided by this section is an extraordi-
nary type of arrangement and consti-
tutes an exception to the provisions for
normal use allowances contained in
§ 15.304(e) of this chapter. Any specific
agreement providing for a special use
allowance shall be negotiated on a case-
by-case basis using the criteria estab-
lished herein.

(¢) Authorization of special use al-
lowances. The Secretary concerned, or
his sole designee for the purpose, may
approve special use allowances for the
acquisition or construction costs of re-
search facilities financed by educational
institutions only when all of the follow-
ing conditions are met:

(1) The research facility is essential
to the performance of Department of
Defense contracts;

(2) The program requirements cannot
be met practically and effectively by ex-
isting facilities, either Government or
non-Government;

(3) The proposed agreement for the
special use allowances represents a sound
business arrangement;

(4) It is undesirable or impractical
for the Government to provide Govern-
ment-owned facilities for the perform-
ance of the research; and

(6) The proposed use of the research
facility is in consonance with the under-
lying objective of the Government in
granting the special use allowance.

(d) Negotiation and administration of
contracts providing for special use al-

lowances. The negotiatign and admin-
istration of contracts providing for spe-
cial use allowances are subject to the
conditions set forth in subparagraph (1)
through (13) of this paragraph.

(1) The terms of the agreement for
special use allowances authorized herein
shall be specified or incorporated by ref-
erence in the applicable contracts.

(2) Where the special use allowance
is based on the total acquisition cost, no
normal use allowance or other use or de-
preciation charge will apply during the
special allowance period nor after the
educational institution has recovered the
total acquisition cost under Government
contracts or from other users. Where
the special use allowance is based on
less than total acquisition cost of the
research facility, the agreement will
specify whether any normal use allow-
ance or other use or depreciation charge
will apply to the balance during the spe-
cial use allowance period; however, no
more than the normal use allowance
computed in accordance with Subpart C,
Part 15 of this chapter may be applied
thereafter to the balance.

(3) During the period of the special
use allowance, and for subsequent
periods to the extent agreed upon, the
research facility shall be available for
Government research use on a priority
basis over non-Government use. Any
significant use during such period other
than that which justified the special use
allowance shall be subject to prior con-
sent of the cognizant approval author-
ity specified in this section,

(4) Special use allowances are appli-
cable only in years in which the Gov-
ernment has contracts in effect with the
educational institution for research to
be conducted in the facility. The Gov-
ernment has no liability to the educa-
tional institution for the special use
allowance in any year in which there is
no Government contract. In any year
when the level of research effort under
Government contracts has been reduced
to a point where the special use allow-
ance is excessive in relation to the ex-
tent of the Government research fund-
ing, the parties may negotiate a special
use allowance for that year at a mutu-
ally acceptable rate.

(5) Where more than one Govern-
ment contract is to be performed in the
research facility, special use allowances
generally should be allocated to using
contracts on an equitable basis.

(6) If during the period when a spe-
cial use allowance is in effect, any sub-
stantial use is made of the research
facility for parties other than the Gov-
ernment, only an allocable share of the
special use allowance shall be charged
to the Government.

(7) Special use allowances shall not
include any maintenance, utilities, or
other operational costs.

(8) Generally, the period for which a
special use allowance is authorized shall
be at least ten years. However, a shorter
period of time is authorized where the
total amount to be allowed is less than
acquisition cost for the research facility.

(9) Reimbursements under contracts
for special use allowances shall not com-
mence until the research faeility is oc-
cupied and used for research under the
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contract. However, equitable adjust-
ments may be made in the special use
allowance during the construction period
if the research facility is partially used
for research under the contract.

(10) Determination of the amount of
a special use allowance shall be based
on the comparative need for the research
facility by the Department of Defense
and by the educational institution. In
no event shall the institution be paid
more than the acquisition costs.

(11) In establishing the annual spe-
cial use allowance, due consideration
shall be given to rental costs for similar
space in the area where the research
facility is to be located.

(12) No payment shall be made to the
educational institution for costs of land
or interest charges on capital, used or
borrowed, for the acquisition of the re-
search facility.

(13) Information copies of each spe-
cial use allowance agreement negotiated
shall be furnished to each authorizing
official specified in paragraph (c¢) of this
section, and to the Director of Defense
Research and Engineering, Office of the
Secretary of Defense.

§4.210 Placing subcontracis for re-
search and development effort.

Since the selection of research or de~
velopment contractors is based upon
seeking the best scientific and techno-
logical sources, it is important that the
contractor selected on this basis does
not in turn subcontract technical or sci-
entific work without prior approval of
the contracting officer. The clause pre-
scribed in § 7.402-8 of this chapter for
cost-reimbursement type research and
development contracts, requires prior
written consent of the contracting officer
for the placement of any subcontract
which has experimental, developmental,
or research work as one of its purposes.
During the negotiation of the contract,
it is imperative that the contracting offi-
cer obtain complete information con-
cerning the contractor’s plans for sub-
contracting any portion of the research
or development effort. See §§ 1.906,
3.807-5, and 3.903-2 of this chapter.

§4.211 Scientific and technical reports.

(a) Research and development con-
tracts are required to contain appropri-
ate data clauses as prescribed in Sub-
part B, Part 9 of this chapter, which
usually provide, among other things, for
the reproduction and use for any pur-
pose of the Government of any or all of
the information to be provided under
the contract. Contracting officers shall
require contractors to furnish all such
information resulting from research or
development contracts. Scientific and
technical reports should be reproduced
as economically as practicable, consist-
ent with the reporting needs of the
Government.

(b) It is important that the results of
research and development contracts be
made readily available to Government
activities, and to non-Government or-
ganizations and persons who have a
need to know in accordance with proce-
dures of the Military Departments. The
Armed Services Technical Information
Agency, Arlington Hall Station, Arling-
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ton 12, Virginia, provides a central
service for the interchange of scientific
and technical information of value to
Department of Defense agencies and
contractors.

§4.2]12 Data under research and de-
" velopment contracts.

(a) It is imperative that all research
and development contracts carefully
specify the data to be delivered under
the contract since the Basic Data clause
requires delivery only of “Subject Data”
and defines “Subject Data” as data to be
delivered under the contract.

(b) In planning a developmental pro-
curement, when subsequent production
confracts are contemplated, considera-
tion should be given to the need and
time required for obtaining a procure-
ment package. The term “procurement
package” means plans, drawings, specifi-
cations and other descriptive informa-
tion and data necessary to achieve com-~
petition in production contracts.

§ 4.213 Insurance under research and
development contracts.

See Part 10 of this chapter.

§4.213-1 Contractor
liability for torts.

In the case of cost-reimbursement
type contracts where nonprofit educa-
tional institutions or other contractors
do not carry insurance either because
as charitable organizations they claim
immunity from liability for torts or, in
the case of state institutions, because
the state law does not permit them to
expend their funds for insurance pre-
miums, the requirements of the Insur-
ance-Liability clause, § 7.203-22 of this
chapter, may be modified to recognize a
claim of partial immunity as provided
in § 7.402-26(a) or for a claim of total
immunity as provided in § 7.402-26(b).

§4.213-2 Indemnification against un-
usually hazardous risks.

Under the authority provided by 10
U.8.C. 2354, research and development
contracts may specifically include lan-
guage to indemnify contractors against
liability on account of claims by third
parties (including those of contractor’s
employees) for death, bodily injury, and
loss or damage to property, and for loss
of or damage to the contractor’s prop-
erty, to the extent such liabilities arise
out of the direct performance of the
contract involved and from a risk
defined in the contract as unusually
hazardous.

§4.214 Government property under re-
gearch and development contracts,

§ 4.214-1 General.

In research and development contracts
with commercial organizations, the
clauses relating to property furnished by
the Government or acquired by the con-
tractor at Government expense are the
same as those used in other types of con-
tracts. (See §§ 13.502 and 13.503 of this
chapter.) Different clauses are pre-
seribed for use in research and develop-
menti contracts with educational or other
nonprofit institutions where no profit or
fee is involved. (See §§ 13.505 and 13.506
of this chapter.)

immunity from
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§ 4.214-2 Control of government prop-
erty in p ion of r v and
development contractors.

The basic requirements to be observed
by the Departments for establishing and
maintaining control over Government
Property as set forth in §30.2 of this
chapter are applicable to research and
development contracts except, in con-
tracts with educational or other non-
profit organizations (executed on a
nonprofit basis), § 30.3 of this chapter is
applicable,

§ 4.214-3 Nonseverable facilities,

Under 10 U.S.C. 2353, construction or
acquisition of nonseverable research, de-
velopmental, or test facilities is author-
ized under certain conditions.

§4.214-4 Transfer of title to equipment
to nonprofit educational or research
institutions,

(a) General. This section implements
42 U.S.C. 1892 which gives the Depart-
ment of Defense discretionary authority
to vest in nonprofit institutions of higher
education or nonprofit organizations
whose primary purpose is the conduct of
scientific research, without further obli-
gation to the Government or on such
other terms and conditions as may be ap-
propriate, title to equipment purchased
with funds available for grants or con-
tracts for the conduct of basic or applied
research.

(b) Purpose of the legislation. The
general purpose of the legislation imple~
mented by this section is to facilitate the
scientific research performed under con-
tract for the Government by the non-
profit institutions and organizations
described in paragraph (a) of this sec-
tion. It is intended to permit the elimi-
nation of the record-keeping required
when the Government retains title to
equipment furnished or purchased under
a research contract, in those cases where
the cost of such record-keeping to the
contractor or to the Government is out
of proportion to the value of the equip-
ment. It is further intended to reduce
where desirable the time and labor in-
volved in formally circulating through
the Government long lists of highly
specialized or minor items of equipment
or in relocating major equipment when
such relocation is impracticable or un-
economical and not required for other
research programs of the Government,
Finally, it is intended to provide a meas-
ure of administrative flexibility when,
from the standpoint of increased re-
search effectiveness and in the absence
of other Departmental or Governmental
requirements, it is desirable to transfer
title to equipment to such research
contractors.

(¢) Transfer of title. (1) Conftracts
with nonprofit institutions of higher ed-
ucation or nonprofit organizations whose
primary purpose is the conduct of scien-
tific research may provide, or may be
amended to provide, that the contracting
officer may transfer title to equipment
to the contractor. Such transfer of title
may be effected at the beginning, during
the course of, or at the end of a contract:
Provided,
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(i) The equipment was purchased with
grant or contract funds allocated for
basic or applied scientific research;

(ii) (@) Either the retention of title in
the Government would create an admin-
istrative burden not warranted by the
value of the equipment, or the keeping of
inventory and records by the contractor
would become prohibitively complicated
or expensive; or

(b) It would be impractical or un-
economical to remove the equipment
from the contractor’s plant;

(iii) The transfer of title will further
the scientific research objectives of the
Department concerned; and

(iv) The transfer of title is not pre-
cluded by controls governing the equip-
ment involved.

(2) The contracting officer may,
when provision is made therefor by con-
tract, vest in the contractor title to any
item of equipment having an acquisition
cost of $3,000 or less, following his writ-
ten determination that the criteria in
subparagraph (1) of this paragraph have
been met. When the acquisition cost
of an item of equipment is in excess of
$3,000, the contracting officer may trans-
fer title to the contractor upon written
approval of the head of the procuring
activity or his designee. Such approval
shall be given on the basis of the criteria
in subparagraph (1) of this paragraph
and only after considering whether
transfer of title is consistent with any
known mneed of the Department con-
cerned, (No formal screening is re-
quired.) In addition, for items of equip-
ment having an acquisition cost in excess
of $25,000, the approval of designated
representatives® of the Departments
must be secured. Such approval shall
be given within sixty (60) days, but only
after a reasonable check, commensurate
with the value of the item involved, has
established that there is no known re-
quirement for the item within the
respective Departments.

Where title to equipment is vested
pursuant to subparagraph (1) of this
paragraph, the contractor shall be with-
out further obligation to the Govern-
ment with respect to such equipment,
except that the contractor must agree,
as a condition to taking title, that no
charge will be made to the Government
for any depreciation, amortization, or
use charge with respect to such equip-
ment under any existing or future Gov-
ernment contract.

(d) Contract clauses. Where it is
anticipated that in connection with a
contract, title to equipment may be

*In the case of the Department of the
Army, the designee is Army Research Office,
Office Chlef of Research and Development,
Washington 25, D.C.

In case of the Department of the Navy, the
designee is Chief of Naval Research, Office of
Naval Research, Washington 25, D.C.

In the case of the Department of the Air
Force, the designee Is Commander, Office of
Aerospace Research, Washington 25, D.C.

In the case of the Defense Supply Agency,
the designee is Executive Director for Supply
Operations, Defense Supply Agency, Wash-
ington 25, D.C.
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vested in the contractor in accordance
with this section, the alternate para-
graph (¢) of the clause in § 13.505 of this
chapter shall be included in fixed-price
type contracts, and the addition to para-
graph (e¢) of the clause in § 13.506 of this
chapter shall be included in cost-
reimbursement contracts.

PART 5—INTERDEPARTMENTAL AND
COORDINATED PROCUREMENT

13. Subpart A of Part 5 is revised, as
follows:

Subpart A—Procurement Under Fed-
eral Supply Schedule Contracts

Sec,

5.100 Applicability.

5.101 Federal Supply Schedule Contracts.

5.102 Mandatory Federal Supply Sched-
ules,

5.102-1 General.

5.102-2 Exceptions to mandatory. use.

5.102-3 Applicability of listed Federal Sup-
ply Schedules.

5.102-4 Establishment or revision of Federal
Supply Schedules mandatory
upon the Department of Defense.

5.103 Federal Supply Schedules not man-
datory upon the Department of
Defense.

5.104 Other Federal Supply Schedules.

5.104-1 Completely optional Federal Supply
Schedules.

5.104-2 Reglonal Federal Supply Schedules.

5.1056 Order for supplies or services.

5.108 Federal Supply Schedules with Mul-

tiple Source Provisions.

AvurHORITY: §§ 5.100 to 5,106 issued under
sec. 2203, 70A Stat. 120; 10 U.S.C. 2202. In-
terpret or apply secs. 2301-2314, 70A Stat.
127-133; 10 U.S.C. 2301-2314.

§ 5.100 Applicability.

This part applies only to procurement
of supplies to be delivered, or services to
be performed in the United States, its
possessions or Puerto Rico. It does not
apply to items under the cognizance of
the Defense Subsistence Supply Center
or the Defense Medical Supply Center or
to items which are being purchased for
resale.

§ 5.101 Federal Supply Schedule - Con-
tracts.

The Federal Supply Service, General
Services Administration, establishes con-
tracts for common use classes of supplies
and services. These contracts are sum-
marized in Federal Supply Schedules
which list the supplies or services that
may be purchased from the contractors
named therein. Military purchasing ac-
tivities shall order their requirements for
supplies or services covered by these
contracts as set forth in §§5.102 and
5.103. Copies of the Federal Supply
Schedules and the Federal Supply Sched-
ule Check List (a quarterly publication
indicating the status of all Federal Sup-
ply Schedules) are distributed by the
General Services Administration to all
purchasing activities. Copies of the
Schedules and the Check List and the
General Provisions of the Federal Sup-
ply Schedule contracts are available
from the General Services Administra-
tion regional offices listed in § 5.203. Re-
quests should be submitted on GSA 457.

§5.102 Mandatory. Federal
Schedules.

§ 5.102-1 General.

Federal Supply Schedules under which
procurement is mandatory on the De-
partment of Defense are listed in § 5.102-
3. The pertinent contracts provide that
for a definite period the contractor is
obligated to deliver all supplies or sery-
ices that may be ordered thereunder by
Government agencies, subject to the
stated minimum and maximum order
limitations.

§ 5.102-2 Exceptions to mandatory use.

(a) Delivery requirements. When the
delivery period offered in the Federal
Supply Schedule does not meet the de-
livery requirements of the purchasing
activity, use of the Federal Supply
Schedule is not mandatory, However,
delivery dates shown in Federal Supply
Schedules are based upon the average
capability of the contractor and are
usually conservative. Contractors, in
most instances, are able to make de-
livery within a shorter period of time
than the maximum provided in the
Schedule. Therefore, when the delivery
requirements of the purchasing activ-
ity are less than the maximum shown
in the Schedule, the contractor should
be queried as to whether the delivery re-
quirements can be met. This procedure
shall be followed except in those cases
where transportation time from the con-
tractor’s shipping point, or time re-
quired for inquiry and reply, make con-
formance impracticable. In cases where
multiple award schedules are involved,
the purchasing activity need only query
one contractor after considering the re-
quirements of § 5.106.

(b) Similar items. When specific
supplies or services listed in a Federal
Supply Schedule will not meet a special
requirement, use of the Schedule is not
mandatory. When supplies or services
having the same general characteristics
and intended use are procured from
other sources, a statement signed by an
authorized official of the purchasing
activity will be prepared, identifying
the supplies or services purchased, and
explaining why similar items listed in
the applicable Federal Supply Schedule
would not meet the speecific require-
ments. The statement will be furnished
to the General Services Administration
office which issued the Schedule within
15 days after the date of purchase.

(¢c) Abnormal requirements. When
the requirements of the purchasing ac-
tivity are (1) less than the minimum
order limitation or (2) in excess of the
maximum order limitation provided in
the applicable Federal Supply Schedule,
use of the Schedule is not mandatory.
However, where requirements for sup-
plies or services exceed the maximum
limitations of the applicable Schedule,
but are within the DOD-GSA Infer-
agency Purchase Assignments, those
items will be procured through the Gen-
eral Services Administration. (See
§ 5.1201-4 of this chapter.)

Supply
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FEDERAL REGISTER

F80
Title of schedule Remarks
Group | Class
87 fleaiun AGRICULTURAL SUPPLIES, PART I Mandatory only on Naval Air Test Center,
Patuxent, Md,
8730 | Seed abe
L A SURSISTENCE, PART I No exceptions,
8920 | Bread and rolls. . o
8940 | Sirup. =
R R e S R B e 15
BRE e SUBSISTENCE, PART Il Do,
8000 1 T08. v eccncarsnpsnansabobrbenonussnnsosamnssins
108 1o saanaka CORRECT TIME SERVICE Mnnldﬂlory on Washington, D.C., activities
only.
[ K ey S REGRAINING OF OFFSET DUPLICATING PLATES, No exceptions.
PART II
108 |-cveaaas WIPING CLOTH SERVICE, PART 1V Do.

(¢) Mandatory in GSA Regional Areas other than Region 3.

s Title of schedule Remarks
Group | Class
88 ]casenvas CHEMICALS AND CHEMICAL PRODUCTS, PART Il | Mandatory on DOD activities in Region 10.
6830 | Gases: Compressed and liquefled (propane gas)_.
[ | b, CHEMICALS, PART IV Do.
6810 | Gases, industrial and medicinal ...« coeeaeeeaaas

§ 5.102-4 Establishment or revision of
Federal Supply Schedules mandatory
upon the Department of Defense.

(a) Policy. The Administrator of
General Services Administration has
agreed that the concurrence of the
Office of the Secretary of Defense will be
obtained prior to establishing a Federal
Supply Schedule which is mandatory
upon the Department of Defense or prior
to adding or removing any items from
Federal Supply Schedules which are
mandatory upon the Department of
Defense or making any other changes in
such Schedules affecting their use by
Department of Defense in meeting its
supply requirements. However, deletion
of an item from a Federal Supply
Schedule will not require Office of the
Secretary of Defense concurrence when
the reports of sales for that item amount
to less than $1,000 per year except
where:

(1) The item is a part or accessory
incidental to a basic item;

(2) The item is a component of a
unit assembly;

(3) The item has a demonstrated need
to fill out a range of colors, sizes or
other characteristics; or

(4) The item involves a contract for
services.

(b) Procedures. Requests for the es-
tablishment of or a change in a Federal
Supply Schedule mandatory on elements
of the Department of Defense shall be
forwarded to the Executive Director,
Procurement and Production, Defense
Supply Agency for coordination with the
Military Departments. Such proposals
normally shall be forwarded in sufficient
time to provide three months for con-
sideration by all interested elements of
the Department of Defense and General
Services Administration prior to the de-
sired effective date. In the event action

No. 126——3

on such proposals is desired in a shorter
period of time, a minimum of thirty-five
days for consideration should be antici-
pated. These proposals will be distrib-
uted to the representatives of the Mili-
tary Departments and General Services
Administration engaged in the Federal
Supply Schedule review program, as ap-
propriate, for comment or concurrence.
Any questions will be jointly considered
before final action is taken. If the Mili-
tary Departments and General Services
Administration representatives cannot
reach agreement on a question raised,
the guestion will be forwarded to the As-
sistant Secretary of Defense (Installa-
tions and Logistics) for resolution.

§ 5.103 Federal Supply Schedules not
mandatory upon the Department of
Defense.

In addition to the Federal Supply
Schedules listed in § 5.102, "there are
other Schedules mandatory for use by
one or more civilian agencies of the Gov-
ernment but not mandatory on the De-
partment of Defense. Any item which
has been decentralized for local purchase
and listed in a non-mandatory Schedule
shall be ordered therefrom if (a) the
Schedule or the contractor’s price list
identifies the item by Federal stock num-
ber, (b) delivery requirements can be
met and (¢) the order is within the min-
imum and maximum limitations of the
Schedule. Exception from the foregoing
is permitted only where the contracting
office has actual knowledge that the pur-
chase can be made more advantageously
to the Government from a source other
than the Supply Schedule, after allowing
for the burdens and cost of a new pro-
curement under applicable preseribed
procedures. The contracting office shall
not solicit bids, proposals, quotations, or
otherwise test the market for compari-
son with the Schedule price. Where a

6131

procurement from a source of supply
other than the non-mandatory Schedule
indicates that such source might be more
advantageous to the Government as a
general source, the name and address
of the supplier together with other de-
tails of the procurement action shall be
forwarded to the General Services Ad-
ministration through the Regional Office
of the GSA region in which the procur-
ing activity is located. The provisions
of §5.102-2 are applicable when deter-
mining whether a contractor can meet
delivery requirements.

§ 5.104 Other Federal Supply Schedules.

§ 5.104-1 Completely optional Federal
Supply Schedules.

In addition to the Federal Supply
Schedule contracts described in §§ 5.102
and 5.103, there are Federal Supply
Schedules which are completely optional
for use by any Government purchasing
activity and on which vendors are not
required to accept orders. Such Sched-
ules currently exist in the following
areas:

FSC group
25-28-29-38_ ... Motor-Vehicle Parts and

Accessories, Engine and
Generator Parts, and
Road Building Machinery
Parts

Office M'achlnes (other than
typewriters), Rental, Re-
pair and Maintenance.

When an order is contemplated from
such schedules the contracting officer
shall assure himself prior to ordering
that use of the Schedule is reasonably
justifiable as being more advantageous
to the Government than a purchase from
other sources, price, delivery, service and
administrative expense considered.

§5.104-2 Regional Federal Supply
Schedules.

There are certain Federal Supply
Schedules issued by the GSA that are for
use in a specific geographical region.
These Schedules apply to activities with-
in the specified region to the extent pre-
scribed therein.

§ 5.105 Order for supplies or services.

DD Form 1155 should be used as a
delivery order in purchasing supplies or
services from Federal Supply Schedule
contractors.

§ 5.106 Federal Supply Schedules with
Multiple Source Provisions.

Certain of the Federal Supply Sched-
ules, listed in § 5.102-3, provide several
sources for certain requirements. When
orders in excess of $2,500 are placed at
other than the lowest price available
for type of services or supplies required,
the purchasing activity shall include in
the contract file a memorandum for rec-
ord setting forth the facts and conclu-
sions justifying the order. The justifi-
cation may be based on considerations
such as time of delivery, service, and
administrative expense. Where the
Federal Supply Schedule indicates that
the multiple awards were made in order
to make available a selection of services
and supplies to meet a specific require-
ment, the justification may, in addition
to the considerations stated above, be
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based' on differences in performance
characteristics, and compatibility with
existing equipment or systems.

14. Subparts B, C, and E of Part 5 are
revised to read as follows:

Subpart B—Procurement From Gen-
eral Services Adminisiration Stores
Depot

Sec.

5.200

5.201

5.202

5.203

Applicability.

General.

GSA Stores Stock Catalog.

General Services Administration
Stores Depot and Reglonal Offices.

5.204 Order for supplies.

AvraoRITY: §§ 5.200 to 5.204 issued under
sec. 2203, 70A Stat. 120; 10 U.S.C. 2202, In-
terpret or apply secs. 2301-2314, TOA Stat.
127-133; 10 U.8.C. 2301-2314.

§ 5.200 Applicability.

This part applies only to the pro-
curement of supplies available from
General Services Administration Stores
Depots for delivery in the United States,
its possessions or Puerto Rico. It does
not apply to any item which:

(a) Is under the cognizance of the
Defense Subsistence Supply Center or
the Defense Medical Supply Center;

(b) Is being purchased for resale; or

(¢) Costs $25.00 or less.

§ 5.201 General.

It is the policy of the Department of
Defense that for an item which has been
decentralized for local purchase and

RULES AND REGULATIONS

which is available from the General
Services Administration Stores Depots,
such items will be ordered from the
depots unless delivery requirements can-
not be met. The mandatory provisions
of Department of Defense, General
Services Administration Interagency
Purchase Assignments (§5.1201-4) are
not applicable to decentralized items
which are within these assignments and
which are available from the Stores De-
pots. Such items will be ordered in
accordance with the above stated policy.

§ 5.202 GSA Stores Stock Catalog.

The General Services Administration
“Stores Stock Catalog” sets forth,
among other things, information with
respect to items of supply carried in
stock by the Stores Depots, prices and
delivery information and a listing of the
Stores Depots and General Services Ad-
ministration Regional Offices. Copies of
the Catalog may be obtained from any
of the depots or offices listed in § 5.203.

§ 5.203 General Services Administration
Stores Depots and Regional Offices.

The General Services Administration
operates stores depots and regional offi-
ces located in or near the cities listed
below, serving the areas indicated on
the back cover page of the “Stores Stock
Catalog”. The addresses shown are
the mailing addresses to which all
orders and correspondence should be
forwarded.

GSA Region

SRR

Address

620 Post Office and Court House Bullding, Boston 9, Mass.
. New York, NY...... 250 Hudson Street, New York 13, N.Y.
. Washington, D.C.... General Services Reglonal Office Bullding, Seventh and D Street

8W., Washington 25, D.C.

Dallas, Tex. ...

LR TR

Peachtree Seventh Building, 50 Seventh Street N.E,, Atlanta 28, Ga,
575 U.8. Court House, Chicago 4, Ill.

Kansas City, Mo.... 2306 East Bannister Road, Kansas City, Mo.

P.0. Box 2488, Fort Worth, Tex.

Denver Federal Center, Denver 25, Colo.

. San Franclsco, Calif. 49 Fourth Street, San Francisco 3, Calif. Orders for shipment by

this depot should be directed to the San Francisco address.

10. Seattle, Wash_______

c¢/0 Naval Air Station, Seattle 15, Wash.

§ 5.204 Order for supplies.

Either DD Form 1155 or the DD Form
1348 series shall be used to obtain sup-
plies from General Services Administra-
tion Stores Depots.

Subpart C—Procurement Through
Federal Supply Service Consoli-
dated Purchasing Programs

Sec.

5.300 Applicability.

5301 Federal Supply Service Consolidated
Purchase Program.

5302 DOD-GSA Interagency Purchase
Assignments.

5303 Order for supplies or services.

AvrHorrry: §§ 5.300 to 5.303 issued under
sec, 2203, 70A Stat. 120; 10 U.S.C. 2202. In-
terpret or apply secs. 2301-2314, TO0A Stat.
127-133; 10 U.S.C. 2301-2314.

§ 5.300 Applicability.

This subpart is applicable to the pro-
curement of supplies and services within
the United States.

§ 5.301 Federal Supply Service Con-
solidated Purchase Program.

In addition to providing supply sources
through Federal Supply Schedules, the

General Services Administration con-
ducts the National Buying Program
through which purchase is made of
definite quantities of selected items for
direct delivery from vendors to receiving
activity or to transhipping point for
overseas delivery. If the items are not
obtainable from Federal Supply Sched-
ules or the General Services Administra-
tion Stores Depots in accordance with
Subparts A and B of this part, require-
ments for items decentralized for local
purchase within the following categories
set forth below shall be placed with the
General Services Administration Re-
gional Office serving the ordering activity
unless delivery requirements cannot be
met . :

(a) Items identified in § 5.1201-4 as
being covered by the Department of
Defense/General Services Administra-
tion Interagency Purchase Assignments;
and

(b) Items covered by an agreement
between the Administrator of the Gen-
eral Services Administration and the
Secretary of the Department having
management control of the items.

§ 5.302 DOD-GSA Interagency Purchase
Assignments,

Mandatory use of the General Services
Administration consolidated purchasing
program is required for those centrally
managed items covered by the inter-
agency purchase assignments held by
the General Services Administration as
listed in § 5.1201-4.

§ 5.303 Order for supplies or services.

Purchasing activities shall submit a
DD Form 1155 to the General Services
Administration Regional Office of the
region in which the activity is located
when requesting purchase action in ac-
cordance with this subpart.

Subpart E—Procurement of
Blind-Made Products

Sec.

5.500 Applicability,

5.501 General. s

5.502 Schedule of supplies which are
blind-made.

5.603 Mandatory procurement of blind-
made supplies,

5.504 Procurement procedure.

5.504-1 Through National Industries for the
Blind.

5.504-2 From General Services Administra-
tion Stores Depots.

5.505 Clearances,

5.506 Optional procurement of blind-
made products.

AvutHORITY: §§ 5.500 to 5.508 issued under
sec, 2203, 70A Stat. 120; 10 U.S.C. 2202. In-
terpret or apply secs. 2301-2314, 70A Stat.
127-133; 10 U.S.C. 23012314,

§ 5.500 Applicability.

This subpart is applicable to supplies
procured within the United States.

§5.501 General.

Supplies listed in the Schedule of
Blind-Made Products shall be procured
in accordance with the policies and pro-
cedures set forth in this subpart.

§ 5.502 Schedule of supplies which are
blind-made.

Supplies manufactured by agencies for
the blind are listed in the Schedule of
Blind-Made Products, hereinafter re-
ferred to as the Schedule, copies of which
may be obtained from any of the General
Services Administration Regional Offices
or Depots listed in § 5.203. Items avail-
able from stocks at General Services Ad-
ministration Stores Depots are so
identified in the Schedule.

§ 5.503 Mandatory . procurement of
blind-made supplies.

Except as provided in § 5.402, supplies
listed in the Schedule shall be procured
as follows:

(a) Orders for centrally managed sup-
plies shall be placed through the Na-
tional Industries for the Blind in
accordance with § 5.504-1.

(b) Orders for supplies which have
been decentalized for local purchase
shall be submitted to the General Serv-
ices Administration Stores Depot which
can best serve the procuring activity or
installation, except that when one of the
conditions set forth below is present, pro-
curement shall be through the National
Industries for the Blind:

(1) Supplies require overseas packag-
ing or packing;
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(2) Supplies are required in carload
lots, as described in the Consolidated
Freight Classification for the Commodity
concerned;

(3) Supplies are stocked by General
Services Administration Stores Depots,
but the procuring activity or installation
is so located that it is more practical and
economical to purchase directly from the
agency for the blind which manufactures
the supplies, rather than from the stores
depot;

(4) The Schedule indicates that the
supplies are not stocked by General Serv-
ices Administration Stores Depots; or

(5) Delivery requirements cannot be
met.

(¢) Supplies listed in the Schedule may
be procured from commercial sources
under any of the conditions set forth
below without securing clearance:

(1) Military necessity requires delivery
within two weeks and the NIB cannot
give assurance of positive availability,;
or

(2) The procurement is for $25 or less.

§ 5.504 = Procurement procedure.

§ 5.504—-1 Through National Industries
for the Blind.

When procurement of blind-made sup-
plies is to be effected through the Na-
tional Industries for the Blind, such
procurement shall be made by submitting
directly to the National Industries for
the Blind, 15 West 16th Street, New
York 11, N.Y., a request, in letter form,
for an allocation. Upon receipt of the
request, requirements will be allocated by
the National Industries for the Blind,
and the procuring activity will be noti-
filed of the name and location of the
agency designated to manufacture the
requirements. Upon receipt of such
notification, a delivery order (DD Form
1155) shall be issued to the designated
agency for the blind and a copy thereof
will be forwarded to the National In-
dustries for the Blind. Such orders may
be issued without limitation as to dollar
amount and shall be recorded as obli-
gations upon issuance.

§ 5.504-2 From General Services Ad-
ministration Stores Depots.

‘When procurement of blind-made sup-
plies is to be effected from a General
Services Administration Stores Depot,
such procurement shall be made by sub-
mitting a delivery order on DD Form
1155 (see § 16.303 of this chapter) to the
General Services Administration Stores
Depot which can best serve the procuring
activity or installation.

§ 5.505 . Clearances.

Except as provided in § 5.503(¢c), a
purchasing activity may procure sup-
plies of the types listed in the Schedule

from commercial sources only to the
extent that such procurement is specifi-

cally authorized in clearances issued by.

National Industries for the Blind, and
then only if purchase action is initiated
within thirty days from the date of the
authorization or such additional period
as may be authorized by the National
Industries for the Blind.
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§ 5.506 Optional procurement of blind-
made supplies.

Supplies of any type or classification
may be procured from agencies for the
blind in any quantity, including less than
carload lots, when such agency is the
low bidder or offeror in response to an
invitation for bids or request for pro-
posals;

15. Section 5.901 is revised to read as
follows:

§ 5.901

In appropriate cases, the contracting
officer should authorize the contractor
to utilize General Services Administra-
tion supply sources in performing a cost-
reimbursement type contract. Before
issuing such an authorization, the con-
tracting officer shall determine that it
is in the best interests of the Govern-
ment, considering price, delivery, con-
tract administration, and recommenda-
tions of the contractor.

§5903-3 [Amendment]

16. In § 5.903-3, change reference to
“8 5.204” to read “§ 5.203.”

17. Section 5.905 and the introductory
portion of § 5.907 are revised to read as
follows:

§ 5,905 Furnishing information to con-
tractors.

Contracting officers shall assist con-
tractors in obtaining pertinent Federal
Supply Schedules (see § 5.101), the Gen-
eral Services Administration Stores
Stock Catalog (see §5.203), and other
relevant information.

§ 5,907 Contract clause.

Insert the following clause in all cost-
reimbursement type contracts under
which the contractor may acquire sup-
plies for the account of the Government,

* - - . L]

Policy.

PART 6—FOREIGN PURCHASES

18. Section 6.401-1 is revised; add
“Cuba” to the list of countries in § 6.401-
2; and revise § 6.403, as follows:

§ 6.401-1 General policy.

It is the general policy of the Depart-
ment of Defense that supplies originat-
ing from sources within Soviet-con-
trolled areas (except supplies which have
been lawfully imported into the United
States, its possessions, or Puerto Rico),
shall not be acquired for public use, not-
withstanding the provisions of any sub-
part of this part, and that Government
contractors and subcontractors shall not
acquire for use in the performance of
any Government contract or subcon-
tract thereunder any such supplies or
services originating from Soviet-con-
trolled areas.

§ 6.401-2 Soviet-controlled areas.

For the purpose of this subpart,
Soviet-controlled areas are the follow-
ing:

. L * £ ] -

Cuba.
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§ 6,403 Contract clause.

(a) Except as provided in paragraph
(b) of this section, in contracts for sup-
plies, services, or construction, where ac-
ceptance is to take place outside the
United States, its possessions, or Puerto
Rico, the Soviet-controlled areas listed
in § 6.401-2 shall set forth in the contract
schedule, and the following clause shall
be included in the contract:

SoviET-CONTROLLED AREAS (APr. 1962)

(a) The Contractor shall not acquire for
use in the performance of this contract any
supplies or services originating from sources
within Soviet-controlled areas, as listed in
the Schedule of this contract, or transported
from or through Hong Kong or Macao, with-
out the written approval of the Contracting
Officer.

(b) The Contractor agrees to insert the
provisions of this clause, including this sub-
paragraph (b) and the Soviet-controlled
areas listed in the Schedule, in all subcon-
tracts hereunder.

(b) The requirements of paragraph
(a) of this section do not apply to pur-
chase orders for small purchases (see
Subpart F, Part 3 of this chapter) where
there is other reasonable assurance of
compliance with the policy set forth in
this subpart.

PART 7—CONTRACT CLAUSES

19. Section 7.102 is revised; new
§ 7.104-40 is added; and in § 7.203-7, re-
vise clause heading in paragraph (a)
and add new paragraph (c), as follows:

§7.102 Applicability.

As used throughout this subpart, the
terms “fixed-price supply contract” shall
mean any contract (a) entered into
either by formal advertising or by nego-
tiation, other than (1) purchase orders
(but see §§ 7.104-15 and 7.104-16), (2)
short form negotiated supply contracts
(see §16.202(b) of this chapter), (3)
letter contracts, (4) notices of award,
and (5) supplemental agreements to
contracts or purchase orders, which do
not effect new procurement; (b) at a
fixed price (with or without provision
for price redetermination, escalation or
other form of price revision as covered
in § 3.404 of this chapter; and (¢) for
supplies other than (1) the construction,
alteration, or repair of buildings, bridges,
roads, or other kinds of real property,
(2) experimental, developmental or re-
search work, or (3) facilities to be pro-
vided by the Government under a
“Facilities Contract” as defined in Part
13 of this chapter.

§ 7.194—-40 Competition in subcontract-
ing.

The following clause shall be included
in all negotiated contracts over $10,000,
except in firm fixed-price contracts
where award is on the basis of effective
price competition or where prices are
established by law or regulation.

COMPETITION IN SUBCONTRACTING (APR.
1962)

The Contractor shall select subcontractors
(including suppliers) on & competitive basis
to the maximum practical extent consistent
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with the objectives and requirements of the
contract.

§ 7.203-7 Records.
Recorps (ApPr. 1962)
* * - - -

(¢) In the case of existing and com-
pleted contracts containing a record re-
tention clause providing for a six-year
period of retention, such contracts may
be amended, or in the alternative, the
retention of records may be adminis-
tered in accordance with the following
procedures.

(1) Upgn request of the Contractor
for a reduction in the retention require-
ment in designated existing contracts,
individually or by blanket agreement, by
substituting the appropriate clause from
paragraphs (a) and (b) of this section.
If the Contracting Officer deems it more
expedient, he may instead notify the
Contractor by letter, with copies to the
Comptroller General, that with respect
to designated contracts the purchasing
activity thereby waives any requirement
for retention of records beyond three
years after the date of final payment
under the contract (or, in the case of
records relating to a separate period of
performance of the kind referred to in
the alternate subparagraph (a)(4) of
the clause, set forth in paragraph (b) of
this section, beyond three years from
the date of payment of the voucher or
invoice submitted by the Contractor after
the completion of the work performed
during any such separate period of
performance) .

(2) Where new procurement is being
added to a contract or its completion or
delivery date is being extended for other
purposes, the appropriate clause from
paragraphs (a) and (b) of this section
may also be included and made applica-
ble retroactively to the entire contract.

(3) With respect to any contract con-
taining a six year record retention re-
quirement, which has been completed
for a period of not less than three years
from the date of final payment there-
under, the Contractor is authorized to
dispose of records under any such con-
tract, except that records which relate
to (1) appeals under the Disputes clause
of the contract, (ii) litigation or the set-
tlement of claims arising out of the
performance of the contract, or (iii) cost
and expenses of the contract as to which
the Contractor has been notified in writ-
ing that questions have been raised by
the Comptroller General or any of his
duly authorized representatives, shall be
retained by the Contractor until such
appeals, litigation, claims, or such ques-
tions have been resolved.

20. Section 7.203-8 is revised; new
§ 7.203-28 is added; and §§ 7.204-9 and
7.302-24 are revised, as follows:

§ 7.203-8 Subcontracts.
SuBcONTRACTS (APR. 1962)

(a) The Contractor shall give advance
notification to the Contracting Officer of any
proposed subcontract hereunder which (1)
is on a cost, cost-plus-a-fee, time and ma-
terial, or labor-hour basis, or (ii) is on a
fixed-price basis exceeding in dollar amount
either $25,000 or five percent (6%) of the
total estimated cost of this contract.
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(b) In the case of a proposed subcontract
which (i) is on a cost, cost-plus-a-fee, time
and material, or labor-hour basis and which
would involve an estimated amount in excess
of $10,000, including eny fee; or (ii) is pro-
posed to exceed $100,000; or (iil) is one of
a number of subcontracts under this con-
tract with a single subcontractor for the
same or related supplies or services which,
in the aggregate are expected to exceed
$100,000; the advance notification required
by (a) above shall include:

(1) A description of the supplies or serv-
ices to be called for by the subcontract;

(2) Identification of the proposed subcon-
tractor and an explanation of why and how
the proposed subcontractor was selected, in-
cluding the degree of competition obtained;

(3) The proposed subcontract price, to-
gether with the Cantractor's cost or price
analysls thereof, Including current, complete
and correct cost or pricing data accom-
panied, except when the requirement is spe-
cifically walved by the Contracting Officer,
by a certificate from the subcontractor to
the effect that all cost or pricing data has
been considered by the subcontractor in
preparing his proposal and that such data
is current, and has been provided the Con-
tractor; and

(4) Identification of the type of contract
proposed to be used.

(¢) The Contractor shall not, without the
prior written consent of the Contracting
Officer, place any subcontract which (i) is
on a cost or cost-plus-a-fee basis, or (il) is
on s fixed-price basis exceeding in dollar
amount either $25,000 or five percent (5%)
of the total estimated cost of this contract,
or (iil) provides for the fabrication, pur-
chase, rental, installation or other acquisi-
tion, of any item of industrial facilities, or
of special tooling having a value in excess
of 81,000, or (iv) is on 8 time and material
or labor-hour basis. The Contracting Officer
may, in his discretion, ratify in writing any
such subcontract; such action shall consti-
tute the consent of the Contracting Officer
as required by this paragraph (c).

(d) The Contractor agrees that no sub-
contract placed under this contract shall
provide for payment on a cost-plus-a-per-
centage-of-cost basis.

(e) The Contracting Officer may, in his
discretlon, specifically approve in writing
any of the provisions of a subcontract. How-
ever, such approval or the consent of the
Contracting Officer obtained as required by
this clause shall not be construed to consti-
tute a determination of the allowability of
any cost under this contract, unless such
approval specifically provides that it consti-
tutes a determination of the allowability of
such cost.

(f) The Contractor shall give the Contract-
ing Officer immediate notice in writing of
any action or suit filed, and prompt notlce
of any clalm made against the Contractor
by any subcontractor or vendor which, in the
opinion of the Contractor, may result in ti-
gatlon, related In any way to this contract
with respect to which the Contractor may
be entitled to reimbursement from the
Government.

(g) Notwithstanding (c) above, the Con-
tractor may enter Into subcontracts within
(i1), or, If the subcontract is for special tool-
ing, within (iil), of (¢) above, without the
prior written consent of the Contracting
Officer If the Contracting Officer has, In writ-
ing, approved the Contractor’s purchasing
system and the subcontract is within the
limitations of such approval.

(h) The Contractor shall (i) insert in
each price redetermination or incentive price
revision subcontract hereunder the substance
of the “Limitation on Payments” provision
set forth in paragraph (j) of the clause
prescribed by paragraph 7-108 of the Armed
Services Procurement Regulation, including
subparagraph (4) thereof, modified to omit

mention of the Government and reflect the
position of the Contractor as purchaser and
of the subcontractor as vendor, and to omit
that portion of subparagraph (8) thereof
relating to tax credits, and (1) include in
each cost-reimbursement type subcontract
hereunder a requirement that each price
redetermination and incentive price revision
subeontract thereunder will contain the
substance of the “Limitation on Payments”
provision, including subparagraph (4)
thereof, modified as outlined in (i) above,

In paragraph (a) of the foregoing
clause, the percentage and amount set
forth therein may be revised downward
only in accordance with Departmental
procedures. In paragraph (¢) of the
foregoing clause, the percentage and
amount set forth in (ii) thereof may be
varied, the dollar amount set forth in
(iii) may be increased, and in (i) and
(iv) thereof dollar amounts not in ex-
cess of $10,000 may be established below
which the prior written consent of the
contracting officer need not be obtained,
in accordance with Departmental pro-
cedures. The requirement for the cer-
tificate prescribed by paragraph (b) (3)
of the clause may be waived at the dis-
cretion of the contracting officer if he
is satisfied that the price has been based
on effective competition, established
catalog or market prices, or prices set
by law or regulation. When required,
the certificate shall be in the form set
forth in § 3.807-7 of this chapter ap-
propriately modified to reflect that it is
a certificate to a prime contractor, rather
than to the Government,

§ 7.203-28 Competition in subcontract-
ing.
Insert the contract clause set forth in
§ 7.104-40.

§ 7.204-9 Rights in data.

In accordance with the requirements
of Subpart B, Part 9 of this chapter,
insert one of the contract clauses set
forth in §§ 9.203-1, 9.204-2, or 9.206, as
appropriate. When the contract clause
in § 9.203-1 is used, the appropriate addi-
tional provisions shall be added in ac-
cordance with the requirements of
§§ 9.203, 9.203-2, 9.203-3, or 9.203-4; and
the additional provision in § 9.204-1 may
be added under the circumstances set
forth in § 9.204-1. When the clause in
§ 9.203-1 is used, the appropriate “Data
—Withholding of Payment” clause in
§ 9.207 shall also be used.

§ 7.302-24 Basic Data Clause.

In accordance with the requirements
of §9.202 of this chapter, insert the
clause set forth in § 9.203-1 of this chap-
ter with appropriate additional or alter-
nate paragraphs as prescribed by the
instructions in §§ 9.203 and 9.204-1 of
this chapter, and the appropriate “Data
—Withholding of Payment” clause as set
forth in § 9.207 of this chapter.

21. New §7.303-27 is added; in
§ 7.402-8, revise the contract clause in
paragraph (a) and revise paragraph
(b) ; and revise § 7.402-23, as follows:

§ 7.303-27 Competition in subcontract-
ing. .

In accordance with the requirements
of § 7.104-40, insert the contract clause
set forth therein,
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§ 7.402-8 Subcontracts.
(a) * 5 »
SUBCONTRACTS (APR. 1962)

(a) The Contractor shall give advance no-
tification to the Contracting Officer of any
proposed subcontract hereunder which (i)
is on a cost, cost-plus-a-fee, time and ma-
terial, or labor-hour basis, or (ii) is on a
fixed-price basis exceeding in dollar amount
either $25,000 or five percent (5%) of the
total estimated cost of this contract.

(b) In the case of a proposed subcontract
which (i) is on a cost-plus-a-fee, time and
material, or labor-hour basis and which
would involve an estimated amount in ex-
cess of $10,000, including any fee; or (ii)
is proposed to exceed $100,000; or (iii) is one
of a number of subcontracts under this con-
tract with a single subcontractor for the
same or related supplies or services which,
in the aggregate are expected to exceed
$100,000; the advance notification required
by (a) above shall include:

(1) A description of the supplies or serv-
ices to be called for by the subcontract;

(2) Identification of the proposed subcon-
tractor and an explanation of why and how
the proposed subcontractor was selected, in~
cluding the degree of competition obtained;

(3) The proposed subcontract price, to-
gether with the Contractor's cost of price
analysis thereof, including current, complete
and correct cost or pricing data accompanied,
except when the requirement ls specifically
waived by the Contracting Officer, by a cer-
tificate from the subcontractor to the effect
that all cost or pricing data has been con-
sidered by the subcontractor in preparing
his proposal and that such data is current,
and has been provided the Contractor; and

(4) Identification of the type of contract
proposed to be used.

(c) The Contractor shall not, without the
prior written consent of the Contracting
Officer, place any subcontract which (i) is on
a cost or cost-plus-a-fee basis, or (ii) is on
a fixed-price basis exceeding in dollar
amount elther $25,000 or flve percent (5%)
of the total estimated cost of this contract,
or (iil) provides for the fabrication, pur-
chase, rental, installation, or other acquisi-
tion, of any item of industrial facilities, or
of special tooling having a value In excess
of 81,000, or (iv) is on a time and material
or labor-hour basis, or (v) has experimental,
developmental, or research work as one of
its purposes. The Contracting Officer may,
in his discretion, ratify in writing any such
subcontract; such action shall constitute the
consent of the Contracting Officer as required
by this paragraph (c¢).

(d) The Contractor agrees that no sub-
contract placed under this contract shall
provide for payment on a cost-plus-a-per-
centage-of-cost basis.

(e) The Contracting Officer may, in his
discretion, specifically approve in writing any
of the provisions of a subcontract. How-
ever, such approval or the consent of the
Contracting Officer obtained as required by
this clause shall not be construed to con-
stitute a determination of the allowability
of any cost under this contract, unless such
approval specifically provides that it consti-
tutes a determination of the allowability of
such cost.

(f) The Contractor shall give the Con-
tracting Officer immediate notice in writing
of any action or suit filed, and prompt no-
tice of any claim made against the Con-
tractor by any subcontractor or vendor
which, in the opinion of the Contractor, may
result in litigation, related in any way to
this contract with respect to which the Con-
tractor may be entitled to reimbursement
from the Government.

(g) Notwithstanding (e¢) above the Con-
tractor may enter into subcontracts within
(i1), or, if the subcontract is for special tool-
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ing, within (iil), of (c) above, without the
prior written consent of the Contracting
Officer if the Contracting Officer has, in writ-
ing, approved the Contractor's purchasing
system and the subcontract is within the
limitations of such approval.

(h) The Contractor shall (1) insert in each
price redetermination or incentive price re-
vision subcontract hereunder the substance
of the “Limitation on Payments" provision
set forth In paragraph () of the clause pre-
scribed by paragraph 7-108 of the Armed
Services Procurement Regulation, including
subparagraph (4) thereof, modified to omit
mention of the Government and reflect the
position of the Contractor as purchaser and
of the subcontractor as vendor, and to omit
that portion of subparagraph (8) thereof
relating to tax credits, and (ii) include in
each cost-reimbursement type subcontract
hereunder a requirement that each price re-
determination and incentive price revision
subcontract thereunder will contain the sub-
stance of the “Limitation on Payments’ pro-
vision, including subparagraph (4) thereof,
modified as outlined in (i) above.

(b) In paragraph (a) of the foregoing
clause, the percentage and amount set
forth therein may be revised downward
only in accordance with Departmental
procedures. In paragraph (¢) of the
foregoing clause, the percentage and
amount set forth in (ii) thereof may be
varied, the dollar amount set forth in
(iii) may be increased, and, in (i), (v),
and (v) thereof, dollar amounts not in
excess of $10,000 may be established be~
low which the prior written consent of
the contracting officer need not be ob-
tained, in accordance with Departmental
procedures. The requirement for the
certificate prescribed by paragraph (b)
(3) of the clause may be waived at the
discretion of the contracting officer if he
is satisfied that the price has been based
on effective competition, established
catalog or market prices, or prices set by
law or regulation., When required, the
certificate shall be in the form set forth
in § 3.807-7 appropriately modified to
reflect that it is a certificate to a prime
contractor, rather than to the
Government,

§ 7.402-23 Basic Data Clause.

In accordance with the requirements
of §9.202 of this chapter, insert the
clause set forth in § 9.203-1 of this
chapter with appropriate additional or
alternate paragraphs as prescribed by
the instructions set forth in §§ 9.203 and
9.204-1 of this chapter, and the appropri-
ate “Data—Withholding of Payment”
clause as set forth in § 9.207 of this
chapter.

22, New § 7.402-29 is added; § 7.603-5
is revised; and new § 7.603-18 is added,
as follows:

§ 7.402-29 Competition in subcontract-
ing.
Insert the contract clause set forth in
§ 7.104-40.

§ 7.603-5 Rights in data.

In accordance with the requirements
in Subpart B, Part 9 of this chapter, in-
sert one of the contract clauses set forth
in §§9.203-1, 9.204-2, or 9.206 of this
chapter, as appropriate. When the con-
tract clause in § 9.203-1 is used, the ap-
propriate additional provisions shall be
added in accordance with the require-
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ments in §§ 9.203, 9.203-2, 9.203-3, or
9.203-4; and the additional provision in
§ 9.204-1, may be added under the cir-
cumstances set forth in § 9.204-1. When
the clause in § 9.203-1 is used, the ap-
propriate “Data—Withholding of Pay-
ment” clause in § 9.207 shall also be used,

§ 7.603-18 Competition in subcontract-
ing.
In accordance with the requirements
of § 7.104-40, insert the contract clause
set forth therein.

PART 9—PATENTS, DATA AND
COPYRIGHTS

23. In § 9.107-1, revise paragraph (d) ;
in § 9.107-2(b), revise clause paragraphs
(b) (1), (g), (h) and (1), and revoke
clause paragraph (j); and new §§ 9.107-
8, 9.207, 9.207-1, and 9.207-2 are added,
as follows:

§9.107-1 General.

(d) Contracting officer’'s duties. (1)
When a contract or modification thereof
having experimental, developmental, or
research work as one of its purposes is
proposed, the contracting officer, in con-
sultation with his technical and patent
advisors, shall consider whether the con-
templated project should entail Govern-
ment acquisition of title in keeping with
paragraph (¢) of this section or similar
considerations. If in his opinion it
should, he shall refer the matter, with
supporting information (including iden-
tification of any inventions on which
patent applications are on file and which
are expected to be actually reduced to
practice under the proposed project),
to higher authority, in accordance with
the deviation procedures of §1.109 of
this chapter. If a deviation is author-
ized, the contracting officer shall insert
in the contract the clause specified in
§ 9.107-2(e).

(2) In all cases not involving the ac-
quisition of title in keeping with para-
graph (c) of this section, the contracting
officer shall include in the contract the
clause specified in § 9.107-2(b), except
as provided in §9.107-3, concerning
foreign contracts (unless the -clause
specified in § 9.107-2(¢) has been author-
ized); §9.107-4, concerning contracts
relating to Atomic Energy; §9.107-5,
concerning contracts relating to Civil
Defense; § 9.107-17, concerning contracts
placed for the National Aeronautics and
Space Administration; and §9.107-8,
concerning contracts relating to Space.
In cases falling within these exceptions,
the contracting officer shall follow the
instructions stated in the applicable
paragraph.

§ 9.107-2 Patent rights—Domestic con-
traclts,
* - * - .
(b) Contract clause (License). * * *
PATENT RIGHTS (LICENSE) (APR. 1962)
- . * » L

(b) (1) The Contractor agrees to and does
hereby grant to the Government an irrevo-
cable, nonexclusive, and royalty-free license

to practice, and cause to be practiced by
or for the United States Government,
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throughout the world, each Subject Inven-
tion in the manufacture, use, and disposi-
tion according to law, of any article or
material, and in the use of any method.
Such license (i) shall be nontransferable,
except that the Government shall have the
right to grant sublicenses to any foreign
government or international organization
specifically for use in progress established
by International Agreements for research,
development or production of weapons or
equipment for mutual defense, and (ii)
shall include the practice of Subject Inven-
tion in the manufacture, use, and disposi-
tion of any article or material, in the use of
any method, or In the performance of any
service acquired by or for the Government
or with funds derived through the Military
Asgistance Program of the Government or
otherwise through the Government,

* * - * -

(g) The Contractor shall, unless other-
wise authorized by the Contracting Officer
as hereafter provided, include a patent rights
clause containing all the provisions of this
Patent Rights Clause except provision (f)
in any subcontract hereunder of three thou-
sand dollars ($3,000) or more having experi-
mental, development, or research work as
one of its purposes. In the event of refusal
by a subcontractor to accept such a patent
rights clause, the Contractor (1) shall
promptly submit a written report to the
Contracting Officer setting forth the sub-
contractor’s reasons for such refusal and
other pertinent information which may ex-
' pedite disposition of the matter, and (i)
shall not proceed with the subcontract with-
out the written authorization of the Con-
tracting Officer. Reports, instruments, and
other Information required to be furnished
by a subcontractor to the Contracting Officer
under the provisions of such patent rights
clause In a subcontract hereunder may, upon
mutual consent of the Contractor and the
subcontractor (or by direction of the Con-
tracting Officer) be furnished to the Con-
iractor for transmission to the Contracting
Officer,

(h) The Contractor shall, at the earliest
practicable date, notify the Contracting Of-
ficer In writing of any subcontract contain-
ing one or more patent rights clauses; fur-
nish the Contracting Officer a copy of each
of such clauses; and notify the Contracting
Officer when such subcontract is completed.
It is understood that with respect to any
subcontract clause granting rights to the
Government in Subject Inventions, the Gov-
ernment 1s a third party beneficlary; and
the Contractor hereby assigns to the Gov-
ernment all the rights that the Contractor
would have to enforce the subcontractor's
obligations for the benefit of the Govern-
ment with respect to Subject Inventions.
If there are no subcontracts containing
patent rights clauses, a negative report is
required. The Contractor shall not be obli-
gated to enforce the agreements of any sub-
contractor hereunder relating to the obliga-
tions of the subcontractor to the Govern-
ment in regard to Subject Inventions.

(1) The Contractor recognizes that the
Government, or a forelgn government with
funds derived through the Military Assist-
ance Program or otherwise through the
United States Government, may contract for
property or services with respect to which
the vendor may be liable to the Contractor
for royaities for the use of a Subject In-
vention on account of such a contract. The
Conftractor further recognizes that it is the
policy of the Government not to pay in con-
nection with its contracts, or to allow to
be pald in connection with contracts made
with funds derived through the Military
Assistance Program or otherwise through the
United States Government, charges for use
of patents in which the Government holds
& royalty-free license. In recognition of this
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policy, the Contractor agrees to participate
in and make appropriate arrangements for
the exclusion of such charges for such con-
tracts or for the refund of amounts received
by the Contractor with respect to any
such charges not so excluded.

(1) [Revoked]

§ 9.107-8 Contracts relating to space.

In order that inventions arising out of
Department of Defense sponsored space
research and development may be avail-
able for use for the benefit of the gen-
eral public in communications satellite
systems, whether such systems are
operated by or for the Government or by
private enterprise for the transmission
of commercial or Government traffic,
the paragraph set forth below, in lieu
of paragraph (b)(1) of the Patent
Rights clause prescribed in § 9.107-2(b)
shall be inserted, except as provided in
§ 9.107-7, in any contract having as one
of its purposes the performance of re-
search and devolpment work under a
space program, project, or task:

(b) (1) The Contractor agrees to and does
hereby grant to the Government an irrevo-
cable, nonexclusive, and royalty-free license
to practice, and cause to be practiced by or
for the United States Govéernment, through-
out the world, each Subject Invention in the
manufacture, use, and disposition according
to law, of any article or material, and in the
use of any method. Such license (i) shall
be nontransferable, except that the Govern-
ment shall have (a) the right to grant
sublicenses to any foreign government or in-
ternational organization specifically for use
in programs established by International
Agreements for research, development or
production of weapons or equipment for
mutual defense and (b) the right to grant
sublicenses to others, under such terms and
conditions as may be prescribed, for the
practice of any Subject Invention through-
out the world in the design, development,
manufacture, operation, maintenance and
testing of communications satellite systems,
and of equipment, components, and ground
tracking, transmitting and receiving facili-
ties therefor, and (ii) shall include the
practice of Subject Invention in the manu-
facture, use, and disposition of any article
or material, in the use of any method or in
the performance of any service acquired by
or for the Government or with funds derived
through the Military Assistance Program of
the Government or otherwise through the
Government.

§ 9.207 Data—VWithholding of payment.
§ 9.207-1 General.

Timely delivery of required data is
particularly important for competitive
procurement, of follow-on quantities of
the contract items and of items broken
out from an assembly or equipment.
The clauses set forth in § 9.207-2 are de-
signed to insure timely delivery of com-
plete and current data. The clauses
provide for a withholding of ten percent
(10%) of the contract price, but the
contracting officer may specify a lesser
amount in the schedule if circumstances
warrant. To insure effective enforce-
ment of the clause, a case-by-case
determination shall be made by the con-
tracting officer after considering all per-
tinent factors, including whether the
failure to make timely delivery, in ac-
cordance with the delivery schedule as
originally provided or as modified, arises
out of causes beyond the control and

without the fault or negligence of the
contractor.

§ 9.207-2 Clauses.

(a) The following clause shall be
inserted in all fixed-price contracts (ex-
cept contracts with educational institu-
tions) containing the clause set forth in
§ 9.203-1:

DATA—WITHHOLDING OF PAYMENT (APR. 1962)

If “Subject Data™ (as defined in the clause
of this contract entitled “Data”), or any part
thereof, is not delivered within the time
specified by this contract or is deficient upon
delivery (including having restrictive mark-
ings not specifically authorized by this con-
tract), the Contracting Officer may, until
such data is delivered or deficiencies are cor-
rected, withhold payment to the Contractor
of ten percent (10%) of the contract price
unless a lesser withholding is specified in the
schedule. Payments shall not be withheld
nor any other action taken pursuant to this
clause where the Contractor’s fajlure to make
timely delivery or to deliver data without
deficiencles arises out of causes beyond the
control and without the fault or negligence
of the Contractor within the meaning of the
clause hereof entitled “Default”. The with-
holding of any amount or subsequent pay-
ment thereof to the Contractor shall not be
construed as a walver of any rights accruing
to the Government under this contract.

(b) The following clause shall be used
in all cost-reimbursement type contracts
(except contraets with educational insti-
tutions) containing the clause set forth
in § 9.203-1:

DaTA—WITHHOLDING OF PAYMENT (APR. 1962)

If “Subject Data” (as defined In the clause
of this contract entitled “Data™), or any part
thereof, 1s not delivered within the time
specified by this contract or is deficient upon
delivery (including having restrictive mark-
ings not specifically authorized by the con-
tract), the Contracting Officer may, until
such data is delivered or deficiencles are cor-
rected, withhold payment due the Contractor
on account of allowable costs and fixed fee,
of ten percent (10%) of the confract price,
unless a lesser withholding is specified in the
schedule. Payments shall not be withheld
nor any other action taken pursuant to this
clause where the Contractor’s failure to
make timely delivery or to deliver data with-
out deflciencies arises out of causes beyond
the control and without the fault or
negligence of the Contractor within the
meaning of the clause thereof entitled “Ex-
cusable Delays.,” The withholding of any
amount or subsequent payment thereof to
the Contractor shall not be construed as a
walver of any rights accruing to the Gov-
ernment under this contract.

PART 11—FEDERAL, STATE AND
LOCAL TAXES

24. Sections 11.101-6, 11.102-2 (b) and
(e), and 11.102-3 are revised, as follows:

§ 11.101-6 Special fuels.

(a) Diesel fuel. A tax at the indi-
cated rates is imposed upon diesel fuel,
other than that taxable as gasoline
under section 4081 of the Internal Reve-
nue Code (see §11.102-4) which is (a)
sold by any person to an owner, lessee,
or other operator of a diesel-powered
highway vehicle, for use as a fuel in such
vehicle, or (b) used by any person as &
fuel in a diesel-powered highway vehicle
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unless there was a taxable sale of such
liquid pursuant to (a) above, as follows:

(1) At 4 cents per gallon, if sold for
use or if used as fuel in a diesel-powered
highway vehicle;

(i) Which, at the time of such sale or
use, is registered, or is required to be
registered, for highway use under the
laws of any State or foreign country;

or

(ii) Which, if owned by the United
States, is used on the highways; or

(2) At 2 cents per gallon, if sold for
use or if used as fuel in a diesel-powered
highway vehicle;

(i) Which, at the time of such sale
or use, is not registered, and is not re-
quired to be registered, for highway use
under the laws of any State or foreign
country; or

(ii) Which, if owned by the United
States, is not used on the highway; and

(3) At an additional 2 cents per gal-
lon, if fuel on which a tax of 2 cents
was paid pursuant to subparagraph (2)
of this paragraph, is used as fuel in a
diesel-powered highway vehicle:

(i) Which, at the time of such use, is
registered, or is required to be regis-
tered, for highway use under the laws
of any State or foreign country; or

(i) Which, if owned by the United
States, is used on the highway.

No tax is imposed on diesel fuel sold for
use or used as fuel in a nonhighway
vehicle, such as certain military vehicles,
construction equipment, and equipment
designed for use at mines, factories, rail-
road stations, and farms.

(b) Special motor fuels. A tax at the
rates indicated below is imposed upon
benzol, benzene, naphtha, liquefied petro-
leum gas, or any other liquid (other than
kerosene, gas oil, fuel oil, or a product
taxable as diesel fuel under paragraph
(a) of this section, or as gasoline under
section 4081 of the Internal Revenue
Code (see § 11.102-4)), which is (a) sold
by any person to an owner, lessee, or
other operator of a motor vehicle, motor-
boat, or airplane for use as a fuel for
the propulsion thereof, or (b) used by
any person as a fuel for the propulsion
of a motor vehicle, motorboat, or air-
plane, unless there was a taxable sale of
such liquid pursuant to (a) above, as
follows:

(1) At 4 cents per gallon, if such liquid
is sold for use or is used as a fuel for
a highway vehicle:

(i) Which, at the time of such sale or
use, is registered, or is required to be
registered, for highway use under the
laws of any State or foreign country;
or

(ii) Which, if owned by the United
States, is used on the highway, or

(2) At 2 cents per gallon, if such
liquid is sold for use or is used as a fuel
for the propulsion of a motorboat or
airplane, or motor vehicle:

(i) Which, at the time of such sale
or use, is not registered, and is not re-
quired to be registered, for highway use
under the laws of any State or foreign
country; or

(i) Which, if owned by the United
States, is not used on the highway; and

(3) At an additional 2 cents per gal-
lon, if a liquid on which a tax o{ 2 cents
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was paid pursuant to subparagraph (2)
of this paragraph, is used as fuel in a
highway vehicle:

(i) Which, at the time of such use,
is registered, or required to be registered,
for highway use under the laws of any
State or foreign country; or

(ii) Which, if owned by the United
States is used on the highway.

(¢) Refunds and credits. (1) A re-
tailer, who has paid a tax on diesel fuel
or special motor fuel, is entitled to a re-~
fund or credit of the tax paid, if such
retailer has not included the tax in the
sales price or otherwise collected the
tax from the purchaser, has repaid the
tax to the purchaser, or has the pur-
chaser’'s written consent to take the re-
fund or credit, as follows:

(i) A refund or credit of 4 cents or
2 cents per gallon, as appropriate, if a
liquid upon which a tax of either 4 cents
or 2 cents per gallon has been paid, is
not used as fuel in a diesel-powered
highway vehicle or to propel a motor
vehicle, motorboat, or airplane;

(ii) A refund or credit of 2 cenfs per
gallon, if diesel fuel, upon which a tax
of 4 cents per gallon has been paid pur-
suant to paragraph (a)(1) of this sec-
tion, is used as a fuel for a diesel-
powered highway vehicle:

(a) Which, at the time of such use is
not registered, and is not required to be
registered, for highway use under the
laws of any State or foreign country; or

(b) Which, if owned by the United
States, is not used on the highway; or

(ili) A refund of 2 cents per gallon,
if special motor fuel, upon which a tax
of 4 cents per gallon has been paid pur-
suant to paragraph (b) (1) of this sec-
tion, is used to propel a motorboat or
airplane, or motor vehicle:

(a) Which, at the time of such use
is not registered, and is not required to
be registered, for highway use under the
laws of any State or foreign country; or

(b) Which, if owned by the United
States, is not used on the highway.

These refunds or credits shall be utilized,
in accordance with Departmental pro-
cedures, by adjustment of the contract
price whenever it is economically advan~
tageous to do so.

(2) If the manufacturers excise tax
on gasoline (see § 11.102-4) has been
paid on any material used in the pro-
duction of a special motor fuel taxable
under paragraph (b) of this section, the
manufacturer of the gasoline is entitled
to a refund or credit of such tax, subject
to the conditions similar to those stated
in the opening lines of subparagraph (1)
of this paragraph. The contract price
for special motor fuels purchased by any
Department shall not include an amount
for manufacturers excise tax on gasoline
used in the production of such special
motor fuel.

§ 11.102-2 Motor vehicles,

* * * * L

(b) Chassis and bodies of automobiles,
and of trailers and semitrailers (other
than house trailers) suitable for use
wi%h passenger automobiles—10 percent;
an

(¢c) Parts or accessories—when sold
separately from an automobile, truck, or
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other item taxable as indicated in para-
graphs (a) and (b) of this section—8
percent. Parts or accessories are de-
fined to include any article:

(1) The primary use of which is to
improve, repair, replace or serve as a
component part of a motor vehicle;

(2) Designed to be attached to or used
in connection with a motor vehicle or
to add to its utility or ornamentation;

or

(3) The primary use of which is in
connection with a motor vehicle
whether or not essential to its operation
or use.

§ 11.102-3 Tires and tubes.

(a) A tax at the rates indicated below
is imposed on the following supplies,
made wholly or in part of rubber, in-
cluding synthetic and substitute rubber,
sold by a manufacturer, producer, or
importer:

(1) Tires of the type used on highway
vehicles, which includes motor vehicles
which are highway vehicles, and vehicles
of the type used with motor vehicles
which are highway vehicles—10 cents
per pound;

(2) Other tires, which are designed to
fit the wheel of any type of vehicle
capable of transporting a person or
burden (other than laminated tires
which consist wholly of scrap rubber
from used tire casings with an internal
metal fastening agent)—5 cents per
pound;

(3) Inner tubes, which include any
type of air container for pneumatic
tires—10 cents per pound on total
weight, including air valves and stems;

(4) Laminated tires (not of the type
used on highway vehicles) which consist
wholly of scrap rubber from used tire
casings with an internal metal fastening
agent—1 cent per pound; and

(5) Tread rubber, which includes any
material commonly or commercially
known as tread rubber or camelback of
a type used in retreading or recapping
tires—5 cents per pound. An exemption
exists for the sale of tread rubber or
camelback by a manufacturer to a pur-
chaser for use by that purchaser other
than for recapping or retreading tires
of the type used on highway vehicles.
In addition, if tread rubber, upon which
the tax has been paid, is sold for use
or is used other than for recapping or
refreading tires of the type wused
on highway vehicles, the manufacturer
is entitled to a refund or credit of
the tax, provided, that the credit
under paragraph (b) of this section is
not available. The contract price for
supplies purchased by any Department
will not include an amount for the man-
ufacturers excise tax on tread rubber
to the extent that this exemption of re-
fund or credit is available to the
manufacturer. In determining weight
of taxable tires under subparagraphs
(1) and (2) of this paragraph, metal
rims or rim bases are excluded, but any
other material or fastening device that
forms a part of the tire is inecluded.
The tax imposed under subparagraphs
(1) and (2) of this paragraph, does not
apply to tires which are not more than
20 inches in diameter and not more than
134 inches in cross-section, if such tires
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are of all-rubber construction without
fabric or metal reinforcement, nor does
it apply to tires of extruded tiring with
an internal wire fastening agent.

(b) The exemption for sales for fur-
ther manufacture does not apply to tax-
able tires and tubes (see §11.202).
However, if tax-paid tires and tubes
normally sold in connection with the
sale by a manufacturer of a taxable
motor vehicle are sold therewith, a credit
against the tax on the motor vehicle is
allowed to the extent of the motor ve-
hicle tax rate applied to the manufac-
turers purchase price on the tires and
tubes. The contract price for supplies
purchased by any Department shall not
include an amount for manufacturers
excise tax on tires and tubes to the ex-
tent that this credit is available to the
manufacturer,

25. Sections 11.102-4, 11.102-13,
11.104(a), and 11.302 are revised, as
follows:

§ 11.102-4 Gasoline.

(a) A tax of 4 cents per gallon is im-
posed on gasoline sold by a producer or
importer. Gasoline means all products
commonly or commercially known as
gasoline, including casinghead and nat-

-ural gasoline, but excluding kerosene,
gas oil, or fuel oil, and also excluding
any product taxable as a special motor
fuel under section 4041 of the Internal
Revenue Code (See § 11.101-6). The tax
does not apply to the sale of gasoline to
2 producer, which is defined to include
a refiner, compounder, blender, or dealer
who sells gasoline exclusively to pro-
ducers of gasoline,

(b) The ultimate purchaser of gaso-
line is entitled to a refund of 2 cents per
gallon for gasoline used otherwise than
as fuel in a highway vehicle; for ex-
ample, gasoline used in stationary en-
gines, in cleaning tools, in motorboats,
aircraft, fork lift trucks, bulldozers and
earth movers. Refunds will also be
made on gasoline used as fuel in a high-
way vehicle:

(1) Which, at the time of such use is
not registered, nor required to be regis-
tered, for highway use under the laws of
any State or foreign country; or

(2) Which, if owned by the United
States is not used on the highway.

In accordance with Departmental proce-
dures, necessary data shall be compiled,
to the extent economically advanta-
geous, to support a direct application to
the Internal Revenue Service for re-
fund. Such application shall be in ac-
cord with pertinent requirements of the
Internal Revenue Service.

§ 11.102-13 Pens, mechanical pencils,
and lighters,

(a) A tax at the rates indicated below
is imposed upon the sale by the manu-
facturer, producer, or importer of the
following articles:

(1) Mechanical pencils, fountain pens
and ballpoint pens—10 percent;

(2) Mechanical lighters for cigarettes,
cigars, and pipes—10 cents for each
lighter but not more than 10 percent of
the price for which so sold. o7

(b) The tax on pens, mechanical pen-
cils, and lighters does not apply if the
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article also is subject to the retailers
excise tax on jewelry imposed by section
4001 of the Internal Revenue Code. If
the manufacturers excise tax has been
paid, but the article is further processed
so as to subject it to the retailers excise
tax, the retailer (but not the manufac-
turer who originally paid the tax) is en-
titled to a credit to the extent of the
manufacturers excise tax paid on the

article, (See § 11.101-2.)
§11.104 Use tax on highway motor
vehicles,

(a) A tax of $3.00 a year for each
1,000 pounds of taxable gross weight, or
fraction thereof, is imposed upon the use
of any highway motor vehicle which, to-
gether with semitrailers and trailers
customarily used in connection with a
vehicle of this type, has a taxable gross
weight in excess of 26,000 pounds. The
full tax is due for any vehicle which is
used on the public highways of the
United States at any time during the
month of July, irrespective whether the
vehicle is later removed from highway
use. If the first use of a taxable vehicle
occurs after the end of July, the tax
is computed proportionately from the
first day of the month in which the ve-
hicle is first used, through the end of
the following June. For example, if a
vehicle is placed in use during August,
14 of the total tax is payable. No tax
applies to vehicles, even though of a
highway type, which are never used on
the public highways during the taxable
year.

§ 11.302 Tax exemption forms.

Except when a different form is re-
quired by a particular State or local tax
jurisdiction, Standard Form 1094 Re-
vised (U.S. Government Tax Exemption
Certificate) shall be used in accordance
with agency procedures. Unless the con-
tract under which the exemption is
claimed otherwise requires, an exemp-
tion certificate will not be issued if the
amount of the taxes on any one invoice
or purchase is one dollar or less.

PART 12—LABOR

26. Section 12.603(d) is revised to read
as follows:

§ 12.603 Responsibilities of contracting
officers.
* . - - L

(d) Prepare and transmit three copies
of DD Form 350 (top portion), as pro-
vided in §§ 16.803-2(¢c) and 16.901-4(p)
of this chapter; where a contract of
$10,000 or less is modified to exceed
$10,000 the report on DD Form 350 shall
be prepared and transmitted in accord-
ance with § 16.901-4(p) of this chapter.

PART 13—GOVERNMENT PROPERTY

27. Section 13.101-17 is revised, and
in § 13.102-3, paragraphs (a) and (¢)
are revised and new paragraph (d) is
added, as follows:

§ 13.101-17 Educational or other non-

profit organization.

Educational or other nonprofit organi-
zation means any corporation, founda-

tion, trust, or institution operated for
scientific, educational, or medical pur-
poses, not organized for profit, no part
of the net earnings of which inures to
the profit of any private shareholder or
individual.

§ 13.102-3 Facilities.

(a) (1) It is the policy of the Depart-
ment of Defense that contractors will
furnish all industrial facilities required
for the performance of Government con-
tracts, except in the limited situations
described in subparagraph (2) of this
paragraph. Accordingly, the Govern-
ment shall not include in competitive
solicitations an offer to purchase and
furnish industrial facilities or to have
them acquired for its account. ‘This
does not preclude the Government from
offering to furnish existing Government-
owned industrial facilities.

(2) Industrial facilities may be pro-
vided by the Government only when it
is determined that:

(1) It is not possible to obtain con-
tract performance without Government-
owned industrial facilities; or

(ii) Contractor-furnished industrial
facilities would likely result in alloca-
tions of costs to the contract in excess
of reasonable depreciation costs: or

(iii) Furnishing of existing Govern-
ment-owned industrial facilities will
most likely result in substantially lower
cost to the Government of the items pro-
duced, after taking into account trans-
portation costs, maintenance costs, re-
activation costs, and any other costs for
the furnishing of such facilities; and

that it is otherwise in the best interest
of the Government. Before the Govern-
ment agrees to provide industria] facili-
ties, the contractor shall be required to
show that subcontractors possessing ade-
quate and available capacity to meet
military production requirements have
been or will be appropriately and fully
utilized.

(3) In the case of industrial facilities
having an acquisition cost of 41,000,000
or more, the determination required by
subparagraph (2) of this paragraph shall
be made by the cognizant Secretary, sub-
ject to paragraph (d) of this section.

- - - . .

(¢) The policy for authorizing special
use allowances for research facilities
acquired by educational institutions is
contained in § 4.209 of this chapter.

(d) All proposed purchases or acquisi-
tions of industrial facilities involving an
expenditure of $1,000,000 or more shall
be forwarded to the Secretary of Defense
for his approval through the Office of the
Assistant Secretary of Defense (I&L).

28. In § 13.505, revise clause heading
and the introductory statement for alter-
native paragraph (c¢), as follows:

§ 13.505 Government-furnished prop-
erty clause for fixed-price type ‘con-
tracts with nonprofit institutions.

- - » - L]

GOVERNMENT-FURNISHED PROPERTY
(Arr, 1062)

* 4 - * .
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In accordance with 4-2144(d), the fol-
lowing alternative paragraph (c) may be
used :

- - - - -

29. In § 13.506, revise clause heading
and the explanatory note in clause para-
graph (¢); and revise clause paragraph
(i) (5) and the footnote, as follows:

§ 13.506 Government property clause for
cost-reimbursement type research
and development contracts with non-
profit institutions.

» * R L -

GOVERNMENT PROPERTY (APR. 1962)
. - - - *

In accordance with 4-2144(d), the follow~
ing additional language may be added to
paragraph (c):

* - » » -

(“ “«

*(5) If this contract is for the develop-
ment, production, modification, maintenance
or overhaul of aircraft, or otherwise involves
the furnishing of alrcraft by the Govern=-
ment, the clause of this contract entitled
“Flight Risks” shall control, to the extent
it is applicable, in the case of loss or de-
struction of, or damage to, aircraft.

*This subparagraph may be omitted where
it is clearly inapplicable.
. » - ) *
30. Subpart H, Transfer of Title to

Equipment to Nonprofit Education or
Research Institutions, is revoked.

PART 15—CONTRACT COST PRIN-
CIPLES AND PROCEDURES
§15.304 [Amendment]

31. In §15.304, the reference to
“$§ 3.812” in paragraph (e) is changed to
read: “§ 4.209.”

PART 16—PROCUREMENT FORMS

32. Section 16.810-2 is revised, as fol-
lows:

§ 16.810-2 Conditions for use.

The application shall be submitted
and signed by the supplier (the manu-
facturer or regular dealer), as distin-
guished from an agent of the supplier.
However, suppliers are not precluded
from designating, in the Standard Form
129, their agents to receive Invitations
for Bids and Requests for Proposals,

PART 17—EXTRAORDINARY CON-
TRACTUAL ACTIONS TO FACILITATE
THE NATIONAL DEFENSE :

33. Section 17.201 is revised; the last
sentence of paragraph (a), §17.203, is
revised; and a new paragraph (d) is
added to §§17.207-1 and 17.207-3, as
follows:

§17.201 Authority of the Secretaries
and the Director, DSA.

(a) The Secretary of each Depart-
ment may delegate in writing his au-
thority under the Act and the Executive
Order, subject to the following limita-
tions;

(1) Authority to approve actions under
the Act obligating the United States in

No. 126——4
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an amount in excess of $50,000 shall not
be m;ielegated below the Secretarial level;
a

(2) Authority to approve any amend-
ment without consideration which in-
creases the stated contract price or unit
price may not be delegated below the
Secretarial level except in extraordinary
cases or classes of cases as to which the
Secretary involved finds that there are
special circumstances clearly justifying
delegation to a lower level.

(b) The Director of the Defense Sup-
ply Agency may exercise authority under
the Act and the Executive Order in all
cases obligating the United States in the
amount of $50,000 or less, and in disap-
proving proposed action in any amount.
This authority may be redelegated, con-
sistent wifh the provisions of this Sec-
tion. Recommendations for payments
in excess of $50,000 will be submitted by
the Director to the Assistant Secretary
of Defense for Installations and Logistics
for approval.

(¢) The delegations described in
§§ 17.202 and 17.203 shall not be con-
strued as limiting the authority of the
Secretaries or the Director to modify or
make other delegations. Copies of all
delegations and successive redelegations
shall be transmitted to the Assistant
Secretary of Defense for Installations
and Logistics at the time of issuance.

§ 17.203 Aauthority of other officers and
officials.

(a) * * * The foregoing authority
may be redelegated only with the written
approval of the Secretary concerned or
the Director.

§ 17.207-1 Filing requests.
* - - - -

(d) In the Defense Supply Agency,
Commanders of the Defense Supply
Centers concerned.

§ 17.207-3 Records.

- * * > L

(d) Defense Supply Agency activities,
to Headquarters, DSA.

34. In § 17.208-3(¢), add new subpara-
graph (3); and revise §§ 17.208-5, 17.301,
and 17.304, as follows:

§ 17.208-3 Submission of cases to the
Contract Adjustment Board.
* . d ‘ -

(¢) Forwarding to Boards. Cases to
be submitted to the boards shall be for-
warded through the following channels:

- - . - >

(3) In the Defense Supply Agency,
each case shall be sent to Headquarters,
DSA for further processing.

§ 17.208-5 Maintenance of records.

The records required by §§17.207-3,
17.208-2(b), and 17.208-4 (a) and (b)
shall be maintained in the Army by
DCSLOG, in the Navy and Air Force, by
the respective Boards, and in the Defense
Supply Agency, by Headquarters, DSA.

§ 17.301 Delegations of authority.

Authority to take actions under the
residual powers of the Act is vested in
the Secretary of each Department and
may be defined and delegated in writing
by him within his Department; pro-
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vided, however, that authority to approve
actions obligating the United States in
excess of $50,000 shall not be delegated
below the Secretarial level, and author-
ity to approve actions obligating $50,000
or less shall not be delegated below the
Head of a Procuring Activity in the
Army, the Navy and the Defense Supply
Agency and, in the Air Force, the Direc-
tor of Procurement and Production,
Headquarters, AMC. Copies of all dele-
gations and successive redelegations
shall be transmitted to the Assistant
Secretary of Defense for Installations
and Logistics at the time of issuance.

§ 17.304 Maintenance of records.

DCSLOG in the Army, the respective
Contract Adjustment Boards in the Navy
and the Air Force, and Headquarters,
DSA in the Defense Supply Agency,
shall be responsible for maintaining two
copies of each Memorandum of Approval
required by § 17.303(b).

PART 30—APPENDIXES TO ARMED
SERVICES PROCUREMENT REGU-
LATIONS

35. In §30.1, Part 1 is revised as
follows:

§30.1 Appendix A—Armed Services
Board of Contract Appeals.

PART 1—CHARTER

1. There is created the Armed Services
Board of Contract Appeals which is hereby
designated as the authorized representative
of the Secretary of Defense, the Secretary of
the Army, the Secretary of the Navy and
the Secretary of the Air Force, in hearing,
considering and determining as fully and
finally as might each of the Secretaries ap-
peals by contragtors from decisions of con-
tracting officers or their authorized represen-
tatives or other authorities on disputed
questions. These appeals may be taken (a)
pursuant to the provisions of contracts
requiring the decislon of appeals by the Sec-
retary of Defense or by a Secretary of a
Military Department or their duly authorized
representative or board, or (b) pursuant to
the provisions of any directive whereby the
Secretary of Defense or the Secretary of a
Military Department has granted a right of
appeal not contained in the contract. The
Board shall operate under general policies
established or approved by the Assistant
Secretary of Defense (Installations and
Logistics).

(2) Membership of the Board shall con-
sist of qualified attorneys who have been
admitted to practice before the highest court
of any State or the District of Columbia.
There shall be appointed from members of
the Board a chairman and two vice-chair-
men. Appointment of the chairman and
vice-cheirman and other members of the
Board shall be made jointly by the Assist-
ant Secretary of Defense (I&L) and the
Assistant Secretaries of the Military Depart-
ments responsible for procurement. The
chairman and vice-chairman shall serve in
that capacity for a two-year term unless
sooner removed or reappointed for an ad-
ditional term or terms. The Assistant Secre-
taries will also designate the order in which
the two vice-chairmen will act for the chair-
man in his absence. In the absence of a
vice-chairman, the chairman or acting
chairman will designate a member of the
Board to serve as a temporary vice-
chairman.

(3) It shall be the duty and obligation of
the members of the Armed Services Board
of Contract Appeals to decide appeals on
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the record of the appeal to the best of their
knowledge and ability in accordance with
applicable contract provisions and in ac-
cordance with law and regulation pertinent
thereto.

(4) The chairman of the Board shall be
responsible for establishing appropriate di-
visions of the Board in such manner as to
provide for the most effective and expedi-
tious handling of appeals, He shall be re-
sponsible for assigning appeals to the divi-
sions for decision without regard to the
Military Department or other procuring
agency which entered Into the contract in-
volved. A division may consist of one or
more members of the Board. A majority of
the members of a division shall constitute
a quorum for the transaction of the business
of the division and the decision of a majority
of the division shall constitute the decision
of the Board provided that the chairman
and two vice-chairmen jointly signify their
approval of the decision, If a majority of
the members of a division are unable to
agree on a decision, or if the chalrman or
one or more of the vice-chairmen do not
signify approval of the decision, determina-
tion of the appeal shall be made by the
chairman and vice-chairmen. A decision

" by a majority of those individuals will con-
stitute the decision of the Board, On re-
quest of the appellant, an appeal Involving
$5,000 or less shall be decided under ac-
celerated procedures as provided by the
Rules of the Board.

5. When an appeal is taken pursuant to
a disputes clause in a contract which limits
appeals to disputes concerning' questions of
fact, the Board may nevertheless in its dis-
cretion hear, consider, and decide all ques-
tions of law necessary for the complete
adjudication of the issue. When in the con-
sideration of an appeal it appears that a
claim Is Involved which is not cognizable
under the terms of the contract, the Board
may, insofar as the evidence permits, make
findings of fact with respect to such a claim
without expressing an opinion on the ques-
tion of lability.

6. When a contract requires the Secretary
of Defense or the Secretary of a Military
Department, personally, to render a decision
on the matter in dispute, the Armed Services
Board of Contract Appeals, in accordance
with the procedure set forth in paragraph 4,
shall make findings and recommendations to
the appropriate Secretary with respect
thereto.

7. The Board shall have all powers neces-
sary and incldent to the proper performance
of its duties. Subject to the approval of the
Assistant Secretary of Defense (I&L) and the
Assistant Secretaries of the Military Depart-
ments responsible for procurement, the Board
shall adopt its own methods of procedure,
and rules and regulations for its conduct and
for the preparation and presentation of ap-
peals and issuance of opinions. The Military
Departments and other procuring agencles
of the Department of Defense shall provide
legal personnel to prepare and present the
contentions of the departments or agencies in
relation to appeals filed with the Board. It
shall not be necessary for the Board, unless
it otherwise desires, to communicate with
more than one frial attorney in each of the
departments or agencles concerning the
preparation and presentation of appeals and
the obtaining of all records deemed by the
Board to be pertinent thereto.

8. Any member of the Board or any ex-
aminer, designated by the chairman of the
Board, shall be authorized to hold hearings,
examine witnesses, receive evidence and
argument, and report the evidence and ar-
gument, to the designated division for con-
sideration and determination of the appesal.

9. The chairman shall be responsible for
the internal organization of the Board and
for its administration. He shall provide
within approved ceilings for the staffing of
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the Board with nonmember personnel, in-
cluding hearing examiners, as may be re-
quired for the performance of the functions
of the Board. The chairman shall appoint a
recorder of the Board. Such personnel shall
be responsible to and shall function under
the direction, supervision and control of the
chairman.

10. Financing of the operations of the
Board as authorized herein will be provided
through the use of the Navy Management
Fund in accordance with Department of De-
fense Regulations Covering the Operation of
Management Funds,

11. The chairman of the Board will furnish
to the Secretary of Defense and to the Sec-
retaries of the Military Departments by July
81 of each year a report containing an
account of the Board's transactions and pro-
ceedings for the preceding fiscal year.
Within 30 days following the close of a
calendar quarter, the chairman shall forward
a report of the Board's proceedings for the
quarter to the Assistant Secretary of De-
fense (I&L), the Assistant Secretarles of the
Military Departments responsible for pro-
curement, and to the Director of the Defense
Supply Agency. Such reports shall disclose
the number of appeals received, cases heard,
opinions rendered, current reserve of pending
matters, and such other information as may
be required.

12. The Board shall have a seal bearing
the following inscription: “Armed Services
Board of Contract Appeals”, This seal shall
be affixed to all authentications of copies of
records and to such other instruments as the
Board may determine.

13. All appeals pending before the Board
under the “Charter for the Armed Services
Board of Contract Appeals”, which became
effective on February 1, 1959, shall continue
to be subject to the jurisdiction of the Board
as established hereunder.

14. This charter will become effective May
1, 1962.

[ASPR, Rev. 9, 15 April 1962] (Sec. 2203, 70A

Stat. 120; 10 U.S.C. 2202, Interpret or apply
secs, 2301-2314, T0A Sfat. 127-133; 10 US.C.

2301-2314)
J. C. LAMBERT,
Major General, U.S. Army,
The Adjutant General.

[F.R. Doc. 62-6252; Filed, June 28, 1962;
8:45 am.]

Chapter V—Department of the Army

SUBCHAPTER D—MILITARY RESERVATIONS AND
NATIONAL CEMETERIES

PART 552—REGULATIONS AFFECT-
ING MILITARY RESERVATIONS

Acquisition of Real Estate and In-
teresis Therein; Miscellaneous
Amendments

- 1. Section 552.34 is revised to read as
follows:
§ 552.34 Policies relative to new acquisi-
tion.

(a) Present holdings inadequate for
essential mission. No request to acquire
real estate by transfer from Navy or Air
Force or from another Government
agency, or by purchase, lease or con-
demnation will be considered or ap-
proved unless it is established that:

(1) The activity to be accommodated
is essential to an assigned mission,

(2) Real property under the control
of the Army is inadequate to satisfy
these requirements,

(3) No real property under the con-
trol of the Navy or Air Force or other
Federal agencies is suitable and avail-
able for use by the Army on a permit or
joint use basis.

(b) Order of priority for method of
acquisition. If the aectivity qualifies as
essential to an assigned mission but the
need cannot be filled by the use of other
Army property or other Federal property
on a permit or joint use basis, the fol-
lowing alternatives will be considered in
the order listed:

(1) Donation or long-term nominal
rental lease.

(2) Transfer from Navy or Air Force.
Acquisition of lands excess to the require-
ments of other military departments.

(3) Recapture of use.

(4) Public Domain. Withdrawal from
the public domain for military use.
(Public Law 85-337, Feb. 28, 1958 (72
Stat. 28) requires that an Act of Congress
be obtained to withdraw, reserve, or re-
strict for defense purposes more than
5,000 acres of the public domain.)

(5) Acquisition by exchange. Exercise
of existing authorities for the exchange
of Government-owned real property for
non-Government-owned real property
that is by type or location adaptable to
the military need.

(6) Transfer from other Federal
agencies. Acquisition of lands excess fo
the requirement of Federal agencies
other than military departments.

(7) Acquisition by purchase, lease or
condemnation.

(¢) Current requirements given prefer-
ence. In considering the use of Army
real property by another military de-
partment, current requirements will, in
the absence of unusual circumstanees, be
given preference over future needs and
mobilization requirements. If the cur-
rent requirement will not continue
through mobilization, care must be ex-
ercised to avoid modification of the prop-
erty in a manner that would prevent
its timely return to the holding depart-
ment to meet the mobilization require-
ment. If it is contemplated that the
current requirement will continue
through mobilization, the property may
be modified as required and the mobiliza-
tion plans of the military departments
concerned should be changed accord-
ingly.

(d) Firm requirements and minimum
acquisition. Requirements in each indi-
vidual case will be firmly determined and
only the minimum amount of property
necessary will be acquired.

(e) Factors considered insufiicient
justification for acquisition by lease.
Desirability of location in an urban area,
reduced travel time for employees or
business representatives, nominal savings
in transportation costs, environmental
considerations (such as noise or traffic),
or desirability of single unit offices in-
stead of split locations in close proximity
will not be considered sufficient justi-
fication for acquiring leased space oOr
facilities when Government-owned prop-
erty is available. For exceptions, see
paragraph (f) of this section.

(f) Special location considerations.
Acquisition of title or a leasehold inter-
est in real property may be justified
where it is demonstrated that the func-
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tion to be accommodated is an essential
activity and the geographic location
thereof in other than Government-
owned space is vital to the accomplish-
ment of the assigned mission. Examples
that may fall in this group are recruiting
stations (exclusive of kindred examining
and induction units), airbases, air de-
fense sites, and sites for construction
of facilities for Reserve Components of
the Armed Forces. #

(z) Army Reserve training sites. In
seneral, title to lands will not be acquired
for exclusive use as training sites.
Training sites will be acquired by one of
the following means in the order listed:

(1) Use of lands under the control
of the Department of the Army regard-
less of the agency maintaining jurisdic-
tion, to include class II and industrial
installations and other Reserve Compon-
ent facilities, see title 10 U.S.C. 2331 and
22317.

(2) Use of reservoir lands of Civil
Works Projects. By informal agreement
with the Resident Engineer or Manager
(when training activities do not involve
exclusive use, construction, or destruc-
tion of vegetation) or by permit from
the District Engineer (for other activi-
ties when such activities are compatible
with the operation and maintenance of
the project and will not endanger the use
by the general public of public access
areas).

(3) Use of lands, by permit or other-
wise, under the control of the other mili-
tary departments.

(4) Use of lands by permit of other
Government-owned land, including the
public domain.

(5) Use by license or nominal rental
lease of local, county, or State-owned
public lands.

(8) Use of privately owned land by
short-term co-use lease under the au-
thority granted in § 552.39.

(7) Use of non-Government-owned
land by lease.

(8) Acquisition of lands excess to the
requirements of the other military de-
partments.

(9) Acquisition of lands excess to the
requirements of Federal agencies other
than the military departments.

(10) Acquisition of the non-Govern-
ment-owned land.

(11) As a rule of thumb, lands will not
be acquired for training from any source
when the value of the land exceeds that
of rural farm land in the area.

(h) Public notice and release of in-
formation relative to proposed real es-
tate acquisitions. It is the policy of the
Department of the Army to give notice
to the public and to release information
to the public as early as possible (at the
site selection stage) and as completely
as possible, consistent with existing reg-
ulations. Even though opposition may
develop in some cases because of early
release of information as to proposed
acquisitions, application of this policy
should more often result in favorable
publie relations, general public support
of proposed acquisitions, and material
assistance in the selection of sites which
will fulfill the military requirement and
still have the least impact on the civilian
economy, This policy will permit con-
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sideration of public preferences in the
establishment of military facilities. Sec~
tion 302 of the Act of July 14, 1960; Pub-
lic Law 86-645, which is applicable to
military as well as water resources public
works projects, provides for dissemina-
tion of information on large new instal-
lations.

(1) Restrictions relating to Agency
Budget Estimates and Presidential
Budget Recommendations. Bureau of
the Budget Circular No. A-10, as revised,
places restrictions on disclosure of
Agency Budget Estimates and Presiden-
tial Budget Recommendations. It pro-
vides that budget recommendations and
estimates are administratively confiden-
tial until made public through formal
transmittal of the budget to Congress.
Public notice and release of information
relative to proposed real property acqui-
sitions will, therefore, exclude any infor-
mation as to whether the proposed
acquisition has been included in a pend-
ing budget not yet formally transmitted
to the Congress or is to be included in a
future budget. Public notice and release
of information will be on the basis of
“advance planning.”

(2) General application and excep-
tions. Non-Government-owned real
property generally is acquired by nego-
tiations, based on its fair market value,
as established by Government appraisal
and regardless of who the owner is, how
much the owner paid for the property,
and how long the owner has owned the
property. For this reason, public notice
and release of information should not
tend normally to increase the value of
the land involved or create speculation
therein. Experience has proved that
interest of the Government in specific
real property normally tends to discour-
age trafficking therein. Though nor-
mally the release of information should
not result in subsequent disadvantage to
the Government, information will not be
released In any specific case where it
might have that result. AR 345-15 ap-
plies to the acquisition of real property
only in those instances in which the re-
lease of advance information on pro-
posed plans might provide undue
discriminatory advantage to private or
personal interests.

(3) Application to Army Reserve jacil-
ities. During the preliminary site selec-
tion stage for Army Reserve facilities,
the Army commander’s representative
will contaet responsible local public
officials to explain the nature of the pro-
posed facility and to obtain their con-
currence in the Army’s acquisition and
use of the site tentatively selected. Such
a statement, including the names and
titles of officials contacted, will be fur-
nished by the Army commander to the
District Engineer for inclusion in the
Real Estate Planning Report. Release
of information on Army Reserve centers
will be made only by an authorized repre-
sentative of the Army commander.

(i) Use of unappropriated and non-
navigable water. It is the policy of the
Department of the Army to utilize un-
appropriated and nonnavigable water
upon or under lands under jurisdiction
in such a manner as is consonant with
the purposes of water laws which have
been enacted by the several States.
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(i) Permanent construction. If per-
manent construction, defined as that
which produces a building suitable and
appropriate to serve a specific purpose
for a maximum period of time (at least
25 years) and with a minimum of main-
tenance, is to be constructed by the Gov-
ernment, the Government must either
hold or acquire title to the land (inclusive
of all mineral rights and improvements)
or a permanent easement interest, with
the following exceptions:

(1) Right of reuse by exercise of Na-
tional Security Clause. Property,includ-
ing land or buildings, over which the
Government currently holds the right of
reuse by exercise of the National Security
Clause. :

(2) Right of reuse by exercise of Na-
tional Emergency Use Provision. Prop-
erty, including land or buildings, over
which the Government holds the right
of reuse by exercise of a National Emer-
gency Use Provision. Inasmuch as such
rights inure to the Government only
during the period or periods of national
emergency as may be declared by the
President or the Congress and are ex-
tinguished by the termination thereof,
every effort will be made to negotiate a
lease covering such property under
terms that would provide for the right
of continuous possession by the Govern-
ment for a minimum of 25 years.

(3) Rights-of-way. Property required
as a site for installation of utility lines
and necessary appurtenances thereto,
provided a long-term easement or lease
can be secured at a consideration of $1
per term or per annum,

(4) Airbase. Property required for
airbases, provided such property can be
acquired by lease containing provisions

for:

(i) Right of continuous use by the
Government under firm term or right
of renewal, for a minimum of 50 years.

(ii) A rental consideration of $1 per
term or per annum.

(iii) Reserving to the Government
title to all improvements to be placed on
the land and the right to dispose of
such improvements by sale or abandon-
ment.

(iv) Waiver by the lessor of any and
all claims for restoration of the leased
premises.

(v) Use of the property for “Govern-
ment purposes” rather than for a spe-
cific purpose.

(5) Reserve Components facilities.
Property required for facilities for the
Reserve Components of the Armed
Forces, provided such property can be
acquired by lease containing provisions
detailed in subparagraph (4) (), (D),
(iii), and (iv) of this paragraph. When
possible the insertion in a lease of pro-
vision restricting the use of the land fo
a specific purpose will be avoided; use
of a term as “Government purposes'
should be employed, whenever possible.

(8) Air defense sites. Property re-
quired for air defense sites provided such
property can be acquired by lease con-
taining provisions detailed in subpara-
graph (4) (i), (i), and (iv) of this
paragraph and in addition thereto a
right of continuous use by the Govern-
ment under a firm term or right of re-
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newal for as long as required for defense
purposes.

(7) Exception by Assistant Secretary
of Defense (Installations and Logistics).
Where leases (for airbases, facilities for
Reserve Components of the Armed
Forces, or air defense sites) can be ob-
tained containing some but not all of
the above-listed provisions or where
leases (for all other types of installa-
tions upon which permanent construc-
tion is to be placed by the Government)
can be obtained containing similar pro-
visions and it is considered to be to the
best interest of the Government to ac-
quire a lesser interest than fee title, it
will be necessary to obtain approval from
the Assistant Secretary of Defense (In-
stallations and Logistics) prior to plac-
ing permanent construction thereon.

(8) Construction projects not in excess
of $25,000. Construction projects esti-
mated to cost not in excess of $25,000
will not be considered as permanent
construction for purposes of applying the
above policy.

(9) Industrial installations. See para-
graph (1) of this section.

(k) No permanent construction.
‘Where temporary construction or no
construction is to be placed by the Gov-
ernment, acquisition of a lesser interest
(leasehold, easement, license, as appro-
priate) will generally be considered to be
in the best interest of the Government,
with the following exceptions:

(1) Cost of construction. Where any
proposed temporary construction to be
placed by the Government has an esti-
mated cost equal to or in excess of the
current market value of the property.

(2) Rent plus restoration. Where the
calculated period of required use is of
sufficient duration that the sum expended
for rentals over this period plus restora-
tion, if required, would exceed 50 percent
of the current market value of the prop-
erty. (Apply calculated period of re-
quired use or 20 years, whichever is less.)

(3) Easement costing 75 percent of fee
value. Where the cost of acquiring an
easement right exceeds 75 percent of the
current fair market value of the prop-
erty.

(1) Indusirial installations—(1) Defi-
nitions. Industrial facilities as used
herein are defined as plants, buildings,
utilities, improvements, and additions
and appurtenances thereto used for mili-
tary production and related purposes,
including testing and development.
Nonseverable industrial facilities as used
herein are defined as industrial facilities
located on other than Government-
owned land, and which, after erection or
installation, cannot be removed without
substantial loss of value or damage there-
to, or to the premises where installed.

(2) Policy. Industrial facilities will be
located on land owned by the Govern-
ment or in which the Government has a
permanent, disposable interest. Non-
severable industrial facilities will be lo-
cated on land in which the Government
has a disposable interest equal in term
to the estimated useful life of the facili-

ties, unless the Head of a Procuring.

Activity, with consideration to any non-
recoverable costs involved, determines
that such location is not feasible. If the
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Head of a Procuring Activity makes this
determination, he may authorize the
location of such facilities on other land,
provided:

(i) The estimated useful life of the
facilities will not extend beyond the con-
tract under which the facilities are in-
stalled or the completion of the work for
which the facilities are provided; or

(ii) The contractor agrees to purchase
the facilities upon the end of the facilities
contract at the acquisition cost of the
facilities, less depreciation; or

(iii) The Secretary approves other pro-
visions as being in the interest of national
defense.

(iv) If location on land in which the
Government does not have a disposable
interest, as above set out, is authorized
under subdivision (i), (i), or «ii) of
this subparagraph, the Government must
have the right to abandon the facilities
in place, with no obligation to restore or
rehabilitate the facilities or the premises
on which they are located.

(m) Commercial and industrial type
Jacilities—(1) Policy. Privately owned
or Government-owned and privately op~
erated commercial and industrial type
facilities will be used to the greatest ex-
tent practicable, recognizing the basic
military necessity for integrated, self-
sustaining units responsible to command
and the necessity for operating anywhere
in the world. It is the policy of the De-
partment of the Army not to engage in
the operation of industrial or commercial
type facllities unless it can be demon-
strated that it is necessary for the Gov-
ernment itself to perform the required
work or service.

(2) Definition. Commercial and in-
dustrial type facilities are defined as
those devoted to an activity which nor-
mally might be performed by private
industry (except commissaries, post ex-
changes, and nonappropriated fund ac-
tivities) including, but not limited to,
warehouses, motor repair shops, bakeries,
laundries, and drycleaning facilities.

(n) Department of Defense policy rel-
ative to liaison with Governor of Com-
monwealth of Puerto Rico. By letter
dated August 19, 1953, the Secretary of
Defense informed the Governor of the
Commonwealth of Puerto Rico that the
Department of Defense would establish
liaison with the Governor to coordinate
all military requirements for land acqui-
sition in Puerto Rico. By memorandum
dated August 19, 1953, the Secretary of
Defense instructed that such liaison
would be established under the direction
of the Department of the Army, in co-
ordination with the other interested
services. On September 8, 1953, the De-
partment of the Army requested the
Commander in Chief, Caribbean Com-
mand, to establish such liaison. Liaison
is being maintained locally between the
Commandant of the Caribbean Sea Fron-
tier and the Chairman of the Puerto
Rico Planning Board. The liaison ap-
plies to the proposed acquisition of title
or any interest in land which is other
than (Federal) Government-owned land.
In all cases, liaison action will be initi-
ated during the advance planning or site
selection stages. The purpose is to give
Puerto Rican officials advance notice of

military real property requirements and
to give them an opportunity to suggest
suitable alternatives in an effort to im-
prove public relations with Puerto Rican
officials, landowners, and the general
publiec.

2. In § 552.37, paragraphs (a), (c) (2),
and (e) are revised, as follows:

§ 552.37 Aecquisition by Chief of Engi.
neers,

(a) Statutory authority. The Chief of
Engineers, under the direction of the
Secretary of the Army, is charged with
the acquisition of all real estate for the
use of the Department of the Army (10
U.S.C.3038).

- L d * * .

(¢) Delegated authority. * * *

(2) Leasehold acquisition where the
estimated annual rental for any single
leasehold does not exceed $25,000 and the
acquisition is not contraversial, unusual,
or inconsistent with Department of Army
policies.

* - * A L

(e) Responsibility for all negotiations.
To avoid any possibility of misunder-
standing by property owners and result-
ant embarrassment to the Department
of the Army, under ne eircumstances will
commitments be made either by negotia-
tion or by dissemination of information
to property owners, by any authority
other than the Chief of Engineers. This
is not intended to restriet the public no-
tice and release of general information
as set forth in § 552.34(h).
([AR 405-10, May 28, 1962}

Stat. 157; 10 US.C. 8012))

J. C. LAMBERT,
Major General, U.S. Army,
The Adjutant General.

[FP.R. Doc. 62-6291; Filed, June 28, 1962;
8:456 am.]

Title 41—PUBLIC CONTRACTS

Chapter 5—General Services
Administration

MISCELLANEQUS AMENDMENTS TO
CHAPTER

Chapter 5 of Title 41 is amended as
follows:

PART 5-1—GENERAL

Sections 5-1.602(b) (1), 5-1.605(a),
5-1.606-55, 5-1.606-56, 5-1.606-57, are
revised, to read as follows:

§ 5-1.602 Establishment and mainte-
nance of a list of firms or individuals

debarred or ineligible.

- * - . .

(b) L L

(1) Publication of the GSA Debarred
Bidders List shall be based, in the case
of GSA administrative debarments, on
determinations made by the service per-
forming the debarment, or confirmation
of such debarment by the Administrator
(or his designee); and in the case of
statutory debarments on appropriate
notification by the Comptroller General,
the Secretary of Labor, or other debar-
ring agency.

(Sec. 3012, 70A




