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litigated claims of infringement or in the 
furnishing of evidence and information 
in litigated claims before the suit is in­
stituted. The clause as revised varies 
from that in the Standard Form 32, and 
is designed for use in contracts where 
Standard Form 32 is not prescribed, 
pending subsequent revision of that 
form. Section 9.104, as revised, reads as 
follows:

§ 9.104 Notice and assistance. The 
Government should be notified by the 
contractor of all claims of infringement 
in connection with the performance of a 
Government contract, which come to the 
contractor’s attention. The contractor 
should also assist the Government, to the 
extent of evidence and information in 
the possession of the contractor, in con­
nection with any suit against the Gov­
ernment, or any claim against the 
Government made before suit has been 
instituted, on account of any alleged 
patent infringement arising out of or re­
sulting from the performance of the 
contract. Accordingly, the clause set 
forth below shall be included in all con­
tracts in excess of $5,000 for supplies, 
construction, or experimental, develop­
mental, or research work; except where 
Standard Form 32 is prescribed for use 
(in which case the clause may in the 
discretion of the contracting officer be 
used in lieu of that included in Standard 
Form 32): Provided, That the clause set 
forth below shall not be included in 
contracts:

(a ) Where both performance and de­
livery are to be outside the United States, 
its Territories, its possessions, or Puerto 
Rico, unless the contract indicates that 
the supplies are ultimately to be shipped 
into the United ¡States, its Territories, its 
possessions, or Puerto Rico; or,

(b) Of lesser amounts, except that as 
a matter of administrative convenience, 
the clause need not be deleted when, it 
is a part of a standard form being used 
for contracts of $5,000 or less, since it is 
self-deleting as to such contracts:
N otice and Assistance Regarding Patent?

Infringement

The provisions of this clause shall be ap­
plicable only if the amount of this contract 
exceeds $5,000.

(a ) The Contractor shall report to the 
Contracting Officer, promptly and in reason­
able written detail, each notice or claim of 
patent infringement based on the perform­
ance of this contract of which the Contractor 
has knowledge.

(b ) In the event of any suit against the 
Government, or any claim against the Gov­
ernment made before suit has been insti­
tuted, dn account of any alleged patent in­
fringement arising out of the performance 
of this contract or out of the use of any sup­
plies furnished or work or services performed 
hereunder, the Contractor shall furnish to 
the Government, upon request, all evidence 
and information in possession of the Con­
tractor pertaining to such suit or claim. 
Such evidence and information shall be fur­
nished at the expense of the Government 
except in those cases in which the Contractor 
has agreed to indemnify the Government 
against the claim being asserted.
(R. S. 161, sec. 2202, 70A Stat. 120; 5 U. S. C. 
22, 10 U. S. C. 2202)

P art 10— B onds and I nsur ance

Subpart F has been revised to accom­
modate the suggestion in the General 
Accounting Office letter B-118778, dated 
June 26, 1957, that the requirement im­
posed on contractors to carry property 
damage insurance on Government prop­
erty leased to them be eliminated where 
the work is substantially for the Govern­
ment.
SUBPART F— INSURANCE OF INDUSTRIAL FA­

CILITIES UNDER LEASES OR FACILITIES
CONTRACTS

Sec.
10.600 Scope of subpart.
10.601 Responsibility for liabilities to

third persons.
10.602 Responsibility for loss or. damage'

to facilities.
10.602- 1 Facilities contracts.
10.602- 2 Leases.

Authority: §§ 10.600 to 10.602-2 issued 
under R. S. 161, as amended, sec. 2202, 70A 
Stat. 120; 5 U. S. C. 22, 10 U. S. C. 2202.

§ 10.600 Scope of subpart. This sub­
part sets forth the policy with respect to 
insurance of industrial facilities under a 
facilities contract or under a lease made 
pursuant to 10 U. S. C. 2667.

§ 10.601 Responsibility for liabilities 
to third persons. Where industrial fa ­
cilities are provided by the Government 
under a facilities contract or a lease, the 
contract or lease shall require that dur­
ing the period of construction, installa­
tion, alteration, repair, or use, and at any 
other time as directed by the Department 
concerned, the contractor or lessee shall 
insure or otherwise provide approved se­
curity for liabilities to third persons (in­
cluding employees of the contractor or 
lessee) in the same manner and to the 
same extent as required in § 10.501.

§ 10.602 Responsibility for loss or 
damage to facilities.

§ 10.602-1 Facilities contracts. Sec­
tion 13.411 of this chapter defines the 
responsibilities of the contractor for loss 
or damage to Government facilities. 
Therefore, facilities contracts shall pro­
vide that the contractor shall not in­
clude the cost of insurance in any con­
tract except to the extent of insurance 
required or approved by the Department 
concerned. If a facilities contract does 
not restrict the use of the facilities to 
work performed for the Government, 
provision shall be made that the con­
tractor shall procure and maintain .in­
surance as the Department concerned 
may require against loss or damage to 
the industrial facilities.

§ 10.602-2 Leases, (a ) Where facili­
ties are leased pursuant to 10 U. S. C. 
2667, the Government may, consistent 
with the policies of § 13.411 of this chap­
ter, require the lessee to provide and 
maintain insurance against loss or dam­
age to the facilities. In any event the 
lease shall provide that:

(1) The lessee shall provide, maintain, 
change, or discontinue such insurance, as 
the Government may from time to time 
require: Provided, That the lessee’s lia­

bility for loss or damage to the facilities 
is modified accordingly;

(2) If any insurance requirement is 
changed pursuant to (1) above, an 
equitable adjustment in thé rent shall 
be made so as to reflect any resulting 
savings or increased costs to the lessee; 
and

(3) The lessee shall notify the De­
partment concerned whenever the use of 
the facilities in the performance of Gov- 
ernment^contracts changes so as to be­
come 75 percent or more of the total 
productive capacity thereof, and con­
versely whenever such use changes so 
as to become less than 75 percent of 
such capacity. ■

(b) Generally, whenever more than 75 
percent of the total productive capacity 
of the facilities will be used for a sub­
stantial period of time in the perform­
ance of Government contracts and the 
insurance costs are significant, or when­
ever it is deemed to be in the best interest 
of the Government, the Department con­
cerned will, consistent with the policies 
of § 13.411, relieve the lessee from liabil­
ity for loss or damage to the facilities and 
eliminate any requirement for insurance 
relating thereto. Conversely, whenever 
less than 75 percent of such capacity will 
be so used, or whenever it is deemed to be 
in the best interest of the Government, 
the Department concerned will require 
the lessee to be responsible for loss or 
damage to the facilities and provide and 
maintain appropriate insurance. In 
such cases an equitable adjustment shall 
be made in the rent. In determining 
when the Government shall so modify 
the responsibilities of the lessee, the per­
centage of use shall not be regarded as 
an absolute standard, but rather as an 
important factor to be considered.
(R. S. 161, sec. 2202, 70A Stat. 120; 5 U. S. C. 
22, 10 U. S. C. 2202)

Part 12— Labor

SUBPART A— BASIC LABOR POLICIES

Section 12.101 (c) has been revised by 
adding a reference to a DoD directive as 
follows:

§ 12.101 Labor relations. -* * *
(c) Where any labor dispute signif­

icantly affects, or so threatenes to affect, 
important procurement, the Department 
concerned shall notify the Office of the 
Assistant Secretary of Defense (Man­
power^ Personnel, and Reserve) and any 
other interestéd Department of all in­
formation relevant thereto, in accord­
ance with Department of Defense Direc­
tive Number 1135.3, dated 8 January 
1953, Subject: Participation in Indus­
trial Relations Matters Affecting Pro­
curement.
(R. S. 161, sec. 2202, 70A Stat. 120; 5 U. S. C. 
22, 10 U. S. C. 2202)

J. J. Phelan, Jr., 
Acting Director for Procurement 

Policy, Office of Assistant Sec­
retary of Defense ( Supply and 
Logistics).

[F. R. Doc. 58-9902; Filed, Nov. 28, 1958;
8:49 a. m.]
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M iscellaneo us  A m en d m e n t s  to 
S ubchapter

The following miscellaneous amend­
ments are made to this subchapter:

P art 7— C ontract C lauses

SUBPART A— CLAUSES FOR FIXED-PRICE 
SUPPLY CONTRACTS

Sections 7.103-10 and 7.103-11 have 
been amended to reflect the relocation 
of clauses and the correction of cross- 
references resulting from the revision to 
Part 8 of this sübchapter.

$7,103-10 Federal, State and local 
taxes. Insert the clause set forth in 
§ 11.401-1 Qr § 11.401-2 of this chapter,, 
as the case may be.

§ 7.103-11 Default. Insert the clause 
set forth in § 8.707 of this chapter. '
SUBPART B— CLAUSES FOR COST-REIMBURSE­

MENT TYPE SUPPLY CONTRACTS

Section 7.203-11 is amended to read as 
follows:

§ 7.203-11 Excusable delays. Insert 
the clause set forth in § 8.708.

P art 8— T e r m in a t io n  of  C ontracts

This revision to Part 8, expanded and 
rearranged, clarifies the subject of con­
tracts terminated for the convenience of 
the Government to speed up the entire 
process from notice to terminate, 
through disposition of residual inventory, 
to settlement and payment. Existing 
“fair and fast’-’ termination policies are 
reiterated and redefined. Comments 
from representative industries were 
carefully considered and in pertinent 
part adopted. Wherever uniformity 
could be served and duplication avoided, 
procedures, methods, instructions, and 
practices common to the Military De­
partments have been incorporated. By 
prescribing policies and procedures for 
the use and application of the termina­
tion for default clause, this revision codi­
fies Department of Defense policy for 
termination for the default of the con­
tractor.

Besides a new subpart P, devoted to 
default, other new matter includes: Re­
duction in time from two years to one 
year for submission of a claim by a prime 
contractor and reduction from one year 
to six months for filing of subcontractor 
claims; prompt processing of applica­
tions for partial payment; an initial con­
ference between the contracting officer 
and contractor to develop a program for 
settlement; a plant clearance period of 
90 days; application of Part 8 procedures 
to disposal of contractor inventory re­
sulting from changes to a cost-reim­
bursement type contract; authorization 
for the use of the provisions of Part 8 
in disposing of obsolete or excess prop­
erty for which the contractor makes a 
charge; increasing the contracting 
officer’s responsibility to authorize the 
contractor to conclude settlement of sub­
contracts up to $2,500 ̂  extending to all 
of a contractor’s terminated DoD prime 
contracts the authority granted by any

contracting offices within DoD to settle 
subcontracts under $10,000; and the es­
tablishment of an equitable basis for 
dealing with a loss contract by applica­
tion of a rate of loss to all costs.

Department of Defense Contract cost 
principles for comprehensive use in 
negotiation and administration, includ­
ing terminations, are being readied for 
promulgation. Because of the forth­
coming publication of these cost prin­
ciples, this Revision to Part 8 was not 
concerned with the consideration of 
costs in terminations. No attempt was 
made to revise the principles and stand­
ards contained in Subpart D.

Subpart D has been relettered. Sub­
part C; the title of the new Subpart C 
has been changed from “General Prin­
ciples Applicable t6 the Settlement of 
Terminated Fixed-Price Contracts” to 
“Additional Principles Applicable to the 
Settlement of Terminated Fixed-Price 
Contracts”. Sections 8.400, 8.401, and 
8.402 have been changed to §§ 8.300, 
8.301, and 8.302 respectively, and ref­
erence to § 8.402 in new § 8.302 (b) (5) 
has been changed to § 8.302, and refer­
ence to § 8.406 in § 8.302 (c) (13) has 
been changed to § 8.306.

Part 8, as revised, now reads as follows 
(with the exception of §§ 8.300, 8.301, 
and 8.302) :
Sec.
8.000 Scope and applicability of part.

Subpqrt A— Definitions of Terms

Sec.
8.208 Settlement of subcontract claims.
8.208- 1 Subcontractor’s rights.
8.208- 2 Prime contractor’s rights and ob­

ligations.
8.208- 3 Settlement procedure. (
8.208- 4 Authorization for subcontract set­

tlements of $10,000 or less with­
out approval or ratification.

8.208- 5 Recognition of Judgments and
arbitration awards.

8.208- 6 Delay in settlement of subcon­
tractor claims.

8.208- 7 Government assistance in settle­
ment of subcontracts.

8.208- 8 Assignment of rights under sub­
contracts.

8.209 Settlement agreements.
8.209- 1 General.
8.209- 2 Excepted items.
8.209- 3 Government property.
8.209- 4 No-cost settlement.
8.209- 5 Partial settlements.
8.209- 6 Joint settlement of two or more

claims.
8.209- 7 Settlement by determination.
8.210 Contracting officer's negotiation

memorandum.
8.211 Review and approval of proposed

settlements.
8.211- 1 Settlement review boards.
8.211- 2 Required review and approval.
8.211— 3 Scope of review.
8.211— 4 Action by board.
8.212 Payment.
8.212— 1 Partial payments upon termina­

tion.
8.212- 2 Pinal payment.
8.213 Cost principles applicable to the

settlement of certain terminated 
research and development con­
tracts. -

8.101
8.101-1
8.101-2
8.101- 3
8.101- 4
8.101- 5
8.101-  6
8.101- 7
8.101-  8
8.101- 9
8.101-  10 
8.101-11 
8.101-12
8.101- 13
8.101- 14
8.101- 15
8.101- 16
8.101- 17
8.101- 18
8.101- 19
8.101-  20 
8.101-21 
8.101-22
8.101- 23
8.101- 24
8.101- 25
8.101- 26

Definitions.
Amount of claim or settlement. 
Common items.
Continued portion of the contract. 
Contractor-acquired property. 
Contractor inventory.
Disbursing officer.
Effective date of termination. 
Government-furnished property. 
Material.
Other work.
Partial termination.
Plant clearance period.
Plant equipment.
Prime contract.
Production equipment.
Salvage.
Scrap-
Serviceable or usable property. 
Settlement agreement.
Settlement proposal.
Special machinery and equipment. 
Special tooling.
Subcontract.
Termination claim.
Termination inventory.
Terminated portion of the con­

tract.

Subpart B— General Principles Applicable to the 
Settlement of Fixed-Price Type Contracts 
Terminated for Convenience and to the 
Settlement of All Terminated Cost-Reimburse­
ment Type (Contracts

8.200 Scope of subpart.
8.201 Authority of contracting officers.
8.202 Notice of termination.
8.203 Methods of settlement.
8.204 Duties of prime contractor after

receipt of notice of termination.
8.205 Duties of contracting officer after

issuance of notice of termina­
tion.

8.206 Fraud or other criminal conduct.
8.207 Audit of settlement proposals and 

- of subcontract settlements.

Subparf C—-Additional Principles Applicable to 
the Settlement of Terminated Fixed-Price Con­
tracts

8.300
8.301

8.302

8.303
8.304
8.305
8.306
8.307
8.307- 1

8.307- 2

Scope of subpart.
General standards for use of cost 

principles.
Statement of principles for con­

sideration of costs.
Allowance for profit.
Adjustment for loss.
Deductions.
Completed end items.
Settlement proposals.
Submission of settlement propos­

als.
Bases for settlement proposals.

Subpart D— Additional Principles Applicable to 
the Settlement of Terminated Cost-Reimburse­
ment Type Contracts

8.401 , 1 General considerations.
8.402 Election to discontinue vouchers.
8.403 Notice to the General Accounting

Office.
8.404 Procedure where contractor con­

tinues to submit vouchers.
8.404— 1 Submission of settlement proposal.
8.404— 2 Submission of cost vouchers.
8.405 Procedure where contractor discon­

tinues use of vouchers.
8.405— Ï Submission of settlement proposal.
8.405— 2 Interim negotiations.
8.405- 3 Information concerning previous

cost vouchers.
8.405- 4 Notice to General Accounting Office

of audit status date.
8.405- 5 Exceptions by the General Ac­

counting Office.
8.405- 6 Final settlement.
8.406 Partial termination.
8.407 Termination for default.

Subpart E— Disposition of Termination Inventory 
8.5Ö1 General.
8.501-1 Methods of disposal.
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Sec.
8.501-2

8:602

8.502- 1
8.502- 2 
8:502-3

8.503
8.503- 1
8.503- 2
8.503- 3
8.503- 4
8.503- 5
8.503- 6

8.503- 7

8.504
8.504- 1
8.504- 2
8.505

8.505- 1
8.505- 2
8.505- 3
8.506
8.507

8.507- 1
8.507- 2
8.507- 3
8.507- 4
8.507- 5
8.508
8.509
8.510

8.511
8.511- 1

8.511- 2

8.512
8.512- 1
8.512- 2
8.513

8.513- 1
8.513- 2
8.513- 3
8.513- 4
8.514

8.514- 1

8.514- 2

8.515

General restrictions on contrae- Sec.
tor’s authority. 8.700

Contractor-acquired property—  8.701 
purchase or retention at cost, or 
return to suppliers. 8.702

Purchase or retention at cost.
Return of property to suppliers. 8.703 
Cost-reimbursement t y p e  con­

tracts. 8?704
Inventory schedules.
Submission of inventory schedules.
Separate schedules. 8.704-1
Inventory descriptions. 8.704-2
Inventory schedule certificate. 8.705
Common items.
Withdrawals from inventory sched­

ules. 8.706
Rejection and correction of in - 8.707 

adequate schedules.
Scrap and salvage. 8.708
General.
Scrap w arran ty^
Screening of serviceable and usable 8.709 

property.
Scope of screening.
Screening period.
Acquisition by government. 
Government-furnished property.
Sale or other disposition of termi­

nation inventory.
General.
Competitive sales.
Other sales.
Proceeds of sale.
Applicability of antitrust laws.
Donations.
Destruction or abandonment.
Special machinery, tooling and 

equipment.
Removal and storage.
Special storage at the expense and 

risk of the contractor.
Storage at the expense and risk of 

the Government.
Review of property disposal.
Property disposal review boards.
Required review.
Subcontractor termination inven­

tory.
General policy.
Inventory schedules.
Scrap and salvage.
Serviceable and usable property. 
Adjustment prior to final settle­

ment.
Duty of contractors to inform  

government.
Right of government to review in­

ventory schedules.
Accounting for termination inven­
tory.

8.800
8.801
8.801-1
8.801-2
8.802

8.802-1

8.802-2

8.802- 3

8.802- 4

8.082-5

8.802-6

8.802-7

8.802-8

8.802-9

Subpart F— Termination for Default 8.802-10

8.600 Scope of subpart. 8.803
8.601 General.
8.602 Termination of fixed-price supply

contracts for default. 8.804
8.602- 1 The Government’s right to termi­

nate for default. 8.805
8.602- 2 Effect of termination for default. ?? 8.806
8.602- 3 Procedure for default. 8.806-1
8.602- 4 Procedure in lieu of termination

for default.
8.602- 5 Memorandum by the contracting

officer. 8.806-2
8.602- 6 Repurchase against contractor’s

account.
8.602- 7 Other damages. 8.806-3
8.603 Termination of fixed-price con­

struction contracts for default.
8.603- 1 Termination of the contractor’s

right to proceed.
8.603- 2 Effect of termination for default.
8.603- 3 Procedure for default.
8.603- 4 Procedure in lieu of termination 8.806-4

for default.
8.603- 5 Memorandum by the contracting

officer. .
8.603- 6 Other damages.

Subpart G— Clauses
Scope of subpart.
Termination clause for fixed-price 

contracts.
Termination clause for cost-reim­

bursement type contracts.
Terminatiorvblause for fixed-price 

construction contracts.
Research and development con­

tracts with educational and 
other nonprofit institutions.

Termination clause.
Suggested clause for subcontracts.
Short form termination clause for 

fixed-price supply and service 
contracts.

Subcontract termination clause.
Default clause for fixed-price sup­

ply contracts.
Excusable delays clause for cost- 

reimbursement type supply con­
tracts.

Default clause for fixed-price con­
struction contracts.

Subpart H— Forms
Scope of subpartr
Notice of termination.
Telegraphic notice of termination.
Letter notice of termination.
Forms for settlement of fixed-price 

contracts.
DD Form 540— Settlement Pro­

posal— inventory Basis.
DD Form 541— Settlement Pro­

posal— Total Cost Basis.
DD Form 831— Settlement Pro­

posal^—Short Form.
DD Form 542— Inventory Sched­

ule A— Metals in Mill Product 
Form.

DD Form 542c— Inventory Sched­
ule A— Continuation Sheet.

DD Form 543— Inventory Sched­
ule B— Raw Materials.

DD Form 543c— Inventory Sched­
ule B— Continuation Sheet.

DD Form 544— Inventory Sched­
ule C— Work in Process.

DD Form 544c— Inventory Sched­
ule C— Continuation Sheet.

DD Form 545— Inventory Sched­
ule D— Dies, Jigs, Fixtures, etc., 
and Special Tools.

DD Form 545c— Inventory Sched­
ule D— Continuation Sheet.

DD Form 832— Inventory Schedule 
E-Short Form for Use with DD 
Form 831 Only.

DD Form 546— Schedule of Ac­
counting Information.

DD Form 548— Application for 
Partial Payment.

DD Form 547— Settlement Proposal 
for Cost-Reimbursement Type 
Contracts.

DD Form 547s— Notice of Audit 
Status Date.

Scrap Warranty.
Forms of Settlement Agreement.
Settlement Agreement for Use in 

Settling Fixed-Price Prime Con­
tracts after Complete Termina­
tion.

Settlement Agreement for Use in 
Settling Fixed-Price Prime Con­
tracts after Partial Termination.

Partial Settlement Agreement, for 
Use in Settling Fixed-Price Prime 
Contracts after Compiete or 
P a r t i a l  Termination where 
Settlement Pertains Only to 
Settlements with Subcontrac­
tors.

Settlement Agreement for Use in 
Settling Cost-Reimbursement 
Type Prime Contracts after Com­
plete Termination where Settle­
ment Includes Costs.

see.
8.808-5 Settlement Agreement for Use In 

Settling Cost-Reimbursement 
Type Prime Contracts after Com­
plete Termination where Settle­
ment Is Limited to Fee.

8.806- 6 No Cost Settlement Agreement—
Partial Termination.

8.806- 7 No Cost Settlement Agreement—
Complete Termination.

8.807 DD Form 1114— Instructions for 
•Use of Contract Termination 
Settlement and Inventory. Sched­
ule Forms.

(N ote: A  facsimile of each of the forms 
listed above in §§ 8.802 to 8.807 has been filed 
with the Federal Register Division; copies of 
forms may be obtained through the con­
tracting officer in any of the military de­
partments.)

Authority : §§ 8.000 to 8.807 issued under 
"R. S. 161, sec 2202, 70A Stat. 120; 5 U. S. C. 
22, 10 U. S. C. 2202.

§ 8.000 .Scope and applicability ' of 
part, (a ) This part establishes uniform 
policies and procedures relating to the 
complete or partial termination of con­
tracts for the convenience of the Govern­
ment or for default. It includes uniform 
contract clauses with respect to termi­
nation and excusable delay, and ap­
proved termination and settlement 
forms.

(b ) This part applies to contracts 
which by their terms provide for termi­
nation for the convenience of the Gov­
ernment or for the default of the con­
tractor, whether or not the clauses in 
the contract with respect to termination 
and excusable delay are those set forth 
in Subpart G  of ’this part. In the event 
the clauses actually used in the contract 
are inconsistent with the provisions of 
this part, the clauses actually used shall 
control to the extent of the inconsistency. 
Contracts which do not contain the ap­
plicable clauses may, whefe it is in the 
best interest of the Government, be 
amended by agreement prior to or after 
termination of the contract, to include 
or substitute such a clause.

(c) This part also applies to the dis­
posal of contractor inventory arising out 
of any modification of a cost-reimburse­
ment type contract pursuant to the 
Changes clause.

(d ) When the Head of a Procuring 
Activity so authorizes, the provisions of 
this part may be utilized—

(1) In determining any equitable ad­
justment as a result of modification of 
any contract other than a cost-reim­
bursement type contract pursuant to the 
Changes clause;

(2) In the disposal of any property 
which has become obsolete or excess for 
any reason under a contract whenever 
the cost df such property is made the 
basis of a claim by the contractor against 
the Government; or

(3) In the disposal of contractor in­
ventory generally.

SUBPART A— DEFINITIONS OF TERMS
§ 8.101 Definitions. As used in this 

part, the following terms have the mean­
ing stated below:

§ 8.101-1 Amount of claim or settle­
ment. When the action to be taken 
under this part depends upon the amount
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of a termination claim or settlement, 
then, in determining such amount, (a ) 
credits for retention or other disposal of 
termination inventory allocated to the 
claim and for advance or partial pay­
ments shall not be deducted from the 
gross claim or settlement; * but (b) 
amounts payable for completed articles 
or work at the contract price, or for the 
settlement or discharge of termination 
claims of subcontractors, shall be 
deducted.

§ 8.101-2 - Common items. “Common 
items” means material which is common 
in nature to both the terminated con­
tract and the contractor’s other work.

§ 8.101-3 Continued portion of the 
contract. “Continued portion of the 
contract” means that portion of a par­
tially terminated contract which relates 
to work or end items not already com­
pleted and accepted prior to the effective 
date of termination and which the con­
tractor must continue to perform.

§ 8.101-4 Contractor-acquired prop­
erty. “Contractor-acquired property” is 
property procured or otherwise provided 
by the contractor for the performance of 
a contract, whether or not the Govern­
ment has title by the terms of the con­
tract, or exercises its contractual right 
to take title.

§ 8.101-5 C o n t r a c t o r  inventory. 
“Contractor inventory” means (a ) any 
property acquired by and in the posses­
sion of a contractor o r , subcontractor 
(including Government-furnished prop­
erty) under a contract pursuant to the 
terms of which title is vested in the 
Government, and in excess of the 
amounts needed to complete full per­
formance under the entire contract; and
(b) any property which the Government 
is obligated to or has an option to take 
over under any type of contract as a 
result either of any changes in the speci­
fications or plans thereunder or of the 
termination of such contract (or sub­
contract thereunder), prior to comple­
tion of the work, for the convenience or 
at the option of the Government. x

§ 8.101-6 Disbursing officer. “Dis­
bursing officer” means the officer or 
agent of the office designated as the pay­
ing office under the contract, including 
as appropriate, Army finance and ac­
counting officers, Air Force accounting 
and disbursing officers, and Navy re­
gional accounts officers.

§ 8.101-7 Effective date of termina­
tion. “Effective date of termination” 
means the date upon which the notice of 
termination first requires the contractor 
to stop performance, in whole or in part, 
under the contract. If, however, the 
termination notice is received subsequent 
to the date fixed for termination, then 
the effective date of termination means 
the date on which the notice is received.

§8.101-8 Government - f urni shed  
property. “Government-furnished prop­
erty” is property in the possession of or 
acquired directly by the Government, 
and subsequently delivered or otherwise 
made available to the contractor.

§ 8.101-9 Material. “Material” means 
Property which may be incorporated in- 

No. 233------ 3

to or attached to an end item to be de­
livered under a contract or which may 
be consumed or expended in the per­
formance of a contract. It includes, but 
is not limited to, raw and processed ma­
terial, parts, components, assemblies, 
and small 4;ools and supplies which may 
be consumed in normal use in the per­
formance of the contract.

§ 8.101—10 Other work. “Other work” 
means any current or scheduled work of 
the contractor, whether Government or 
commercial, other than work related to 
the terminated contract.

§ 8.101-11 Partial termination. “Par­
tial"termination” means the termination 
of a part, but not all, of the work which 
has not beeh completed and accepted 
under a contract.

§ 8.101-12 P l a n t  clearance period. 
“Plant clearance period” means a period 
beginning with the effective date of the 
termination for convenience' and ending, 
for each particular property classifica­
tion (such as raw materials, purchased 
parts, and work in process) at any one 
plant or location, 90 days after receipt by 
the contracting officer of acceptable in­
ventory schedules covering all items of 
that particular property classification in 
the termination inventory at that plant 
or location, or ending on such later date 
as may be agreed to by the contracting 
officer and the contractor. Final phase 
of a plant clearance period means that 
part of a plant clearance period after the 
receipt of acceptable inventory schedules 
covering all items of the particular prop­
erty classification at the plant or 
location.

§ 8.101-13 Plant equipment. “Plant 
equipment” means personal property of 
a capital nature (consisting o£ machin­
ery, equipment, furniture, vehicles, ma­
chine tools, accessory and auxiliary 
items, and production equipment, but ex­
cluding special tooling) used or capable 
of use in the manufacture of supplies 
or in the performance of services or for 
any administrative or general plant 
purpose.

§ 8.101-14 Prime contract. “Prime 
contract” means any contract as defined 
in § 1.201-6 of this chapter entered into 
by any Department or procuring activity.

§ 8.101-15 Production e q u i p m e n t .  
“Production equipment” means those 
items of plant equipment located within 
a manufacturing, processing, assembly, 
or service establishment, and used for 
cutting, abrading, grinding, shaping, 
forming, joining, measuring, testing, 
heating, or treating production materials 
or work in process.

§ 8.101-16 Salvage. “Salvage” means 
property which, because of its worn, 
damaged, deteriorated, or incomplete 
condition, or specialized nature, has no 
reasonable prospect of sale or use as 
serviceable property without major re­
pairs or alterations but which has some 
value in excess of its scrap value.

§ 8.101-17 Scrap. “Scrap” means 
property that has no reasonable prospect 
of being sold except for the recovery 
value of its basic material content.

§ 8.101-8 Serviceable or usable prop­
erty. “Serviceable or usable property” 
means property that has reasonable 
prospect of sale or use either in its exist­
ing form or after minor repairs or altera­
tions.

§ 8.101-19 Settlement agreement. 
“Settlement agreement” means a written 
agreement, in the form of an amendment 
to the contract, between the contractor 
and the Government settling all or a 
severable portion of a settlement pro­
posal.

§ 8.101-20 Settlement proposal. “Set­
tlement proposal” means a termination 
claim submitted by a contractor or sub­
contractor in the form, and supported 
by the data, required by this part.

§ 8.101-21 Special machinery and 
equipment. “Special machinery and 
equipment” means that part of plant 
equipment which was acquired or con­
structed solely for the performance of 
the terminated contract or the termi­
nated contract and other Government 
contracts, and as to which the contractor 
claims loss of useful value.

§ 8.101-22 Special tooling. “Special 
tooling” means property of such a spe­
cialized nature that its use, without sub­
stantial modification or alteration, is 
limited to the production of the partic­
ular supplies or performance of the 
particular services for which acquired 
or furnished. It includes, but is not 
limited to, jigs, dies, fixtures, molds, pat­
terns, special taps, special gauges, and 
special test equipment.

§ 8.101-23 Subcontract. “Subcon­
tract” means any contract as defined 
in § 1.201-6 of this chapter other than a 
prime contract, entered into by a prime 
contractor or a subcontractor, calling 
for supplies or services required for the 
performance of any one or more prime 
contracts.

§8.101-24 T e r m i n a t i o n  claim. 
“Termination claim” means any claim 
by a contractor or subcontractor, per­
mitted by the terms of a prime contract, 
for compensation for the termination, in 
whole or in part, of the prime contract 
or a subcontract thereunder, and any 
other claim which this Section author­
izes to be asserted and settled in con­
nection with a termination settlement.

§ 8.101-25 Termination inventory. 
“Termination inventory” means any 
items of physical property purchased, 
supplied, manufactured, furnished, or 
otherwise acquired for performance of 
the terminated contract and properly 
allocable to the terminated portion of 
the contract. The term does not include 
any facilities, material, production or 
other equipment, or special tooling, 
which are subject to a separate contract 
or a special contract provision governing 
the use or- dispqsition thereof. Termi­
nation inventory may include con­
tractor-acquired property and Govern­
ment-furnished property as defined in 
§ 8.101-4 and § 8.101-8.

§ 8.101-26 Terminated portion of the 
contract. “Terminated portion of the 
contract” means that portion of a 
terminated contract which relates to
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work or end items not already complet­
ed and accepted prior to the effective 
date of termination and „which thé con­
tractor is not to continue to perform.
SUBPART B— GENERAL PRINCIPLES APPLICABLE

TO THE SETTLEMENT OF FIXED-PRICE TYPE
CONTRACTS TERMINATED FOR CONVENIENCE
AND TO THE SETTLEMENT OF ALL TERMINATED
COST-REIMBURSEMENT TYPE CONTRACTS
§(8.200 Scope of subpart. This sub­

part deals with:
(a ) The authority of contracting offi­

cers to terminate contracts in whole or 
in part (1) for the convenience of the 
Government; and (2) in the case of 
cost-reimbursement type contracts for 
default;

(b) Duties of the cpntractor and the 
contracting officer after issuance of the 
notice of termination;

(c) General procedures for the settle­
ment of terminated contracts; and

(d) Settlement agreements.
Subpart C sets forth additional prin­

ciples applicable only to fixed-price type 
contracts. Subpart D sets forth ad­
ditional principles applicable only to 
cost-reimbursement type contracts. 
Subpart P  sets forth the principles ap­
plicable to the termination of fixed-price 
type contracts for default.

§ 8.201 A u t h o r i t y  of contracting 
officers. The authority of contracting 
officers to terminate contracts for con­
venience, and for default in the case of 
cost-reimbursement type contracts, and 
to enter into settlement agreements 
under this Subchapter is usually found 
in the termination clause or other pro­
visions of the contract. Contracts shall 
be terminated for the convenience of the 
Government or for default only when 
such action is in the best interest of the 
Government, as determined in accord­
ance with Departmental procedures.

§ 8.202 Notice of termination. Con­
tracts shall be terminated for conven­
ience, or for default in the case of cost- 
reimbursement type contracts, only by 
a written notice to the contractor (see 
8.801), stating:

(a ) That the contract is being termi­
nated for the convenience of the Govern­
ment (or for default) pursuant to the 
contract provisions authorizing such 
termination;

(b) The effective date of termination;
(c) The extent of termination and, if 

i a partial termination, the portion of the
contract to be continued ; and 

1 (d) Any special instructions.

A  copy of the notice of termination 
| shall be sent to any known assignee,
! guarantor, or surety of the contractor.
| § 8.203 Methods of settlement. Set­
tlement of terminated cost-reimburse­
ment type contracts and of fixed-price 
type contracts terminated for conven­
ience may be effected by (a) negotiated 
agreement, (b) determination by the 
contracting officer, C3) in the case of 
cost-reimbursement type contracts, cost­
ing-out under vouchers using Standard 
Form 1034, or (d) a combination of these 
methods. Every effort shall be made to 
reach a fair and prompt settlement with 
the contractor. The negotiated agree­
ment is the most expeditious and most

satisfactory method of settling termi­
nation claims and shall be used when­
ever feasible. Settlement by determi­
nation shall be used only when a termi­
nation claim : cannot be settled by 
agreement.

§ 8.204 Duties of prime contractor 
after receipt of notice of termination. 
The contractor, after receipt of the no-, 
tice of termination and except as other­
wise directed by the contracting officer, 
must comply with the termination clause 
of the contract and the notice of termi­
nation which generally require, among 
other things, that the contractor: '

(a) Stop work immediately on the 
terminated portion of the contract and 
discontinue placing subcontracts there­
under;

(b) Terminate all subcontracts re­
lated to the terminated portion of the 
prime contract;

(c) Immediately advise the contract­
ing officer of any special circumstances 
precluding the stoppage of work;

(d) If the termination is partial, per­
form the continued portion of the con­
tract and submit promptly any request 
for an equitable adjustment of price with 
respect to the continued portion of the 
contract, supported by evidence of any 
increase in the cost thereof;

(e) Take such action as may be neces­
sary, or as the contracting officer may di­
rect, to protect and preserve property in 
the possession of the contractor in which 
the Government has or may acquire an 
interest; and, to the extent directed by 
the contracting officer, d e l i v e r  such 
property to the Government;

(f ) Promptly notify the contracting 
officer in writing of any legal proceed­
ings against the contractor growing out 
of any subcontract or other commitment 
related to th r terminated portion of the 
contract; ■

(g ) Settle all outstanding liabilities 
and all claims arising out of termination 
of subcontracts, obtaining any approvals 
or ratifications required by the contract­
ing officer;

(h ) Promptly submit its own settle­
ment proposal, supported by appropriate 
schedules; and

(i) Dispose of any termination inven­
tory, as directed or authorized by the 
contracting officer.

§ 8.205 Duties of contracting officer ' 
after issuance of notice of termination.
(a ) In accordance with the termination 
clause in the contract and with the no­
tice of termination, the contracting offi­
cer shall, among other things:

(1) Direct the action required of the 
prime contractor ;

(2) Examine the settlement proposal 
of the prime contractor and, when ap­
propriate, the settlement proposals of 
subcohtractors;

(3) P r o m p t l y  negotiate settlement 
with the contractor and enter into a set­
tlement agreement; and

(4) To the extent that he is unable 
to negotiate settlement after due and 
diligent effort, promptly settle the con­
tractor’s claim by determination.

(b ) To expedite settlement, the con­
tracting officer shall seek assistance from 
specially qualified personnel (such as

negotiating, legal, accounting, inspecting, 
engineering, and property disposal per­
sonnel) to:

(1) Assist the contracting officer in 
dealings with the contractor;

(2 f Render advice on legal and con­
tractual matters;

(3) Conduct accounting reviews and 
render advice and assistance on account­
ing matters; and

(4) Perform the following functions 
with respect to the termination 
inventory—

(1) Verify its existence;
(11) Determine qualitative and quanti­

tative allocability;
(iii) make recommendations concern­

ing serviceability and unserviceability.
(iv) Undertake necessary screening 

and redistribution ; and
(v) Assist the contractor in accom­

plishing other disposition.
(c) An initial conference shall be held

with the contractor as promptly as pos­
sible to develop sr definite program for 
effecting the settlement. Where ap­
propriate in the judgement of the con­
tracting officer, principal subcontractors 
should be present. Topics discussed at 
the conference should include:,
, (1) General principles relating to the 

settlement of any termination claim, in­
cluding obligations of the contractor 
under the termination clause of the 
contract :

(2) Extent of the termination, point 
at which work is stopped, and status of 
any plans, drawings, and information 
which would have been delivered had the 
contract been completed;

(3) Status of any continuing work;
(4) Obligation of the contractor to 

terminate subcontracts and general 
principles to be followed in settlement of 
subcontractor claims;
: r (5) Names of subcontractors involved 
and the respective dates termination no­
tices were issued to them;

(6) Contractor personnel handling, 
and methods for, review and settlement 
of subcontractor claims;

(7) Arrangements for transfer of title 
and delivery to the Government of any 
materials required by the Government ;

(8) General principles and procedures 
to be followed in the protection, preser­
vation, and disposition of contractor’s 
and subcontractor’s termination inven­
tory, including the preparation of ter­
mination inventory schedules;

(9) Contractor accounting practices 
and preparation of DD Form 546 (Sched­
ule of Accounting Information) (§ 8.802- 
9);

(10) Form in which settlement pro­
posals shall be submitted;
• (11) Accounting review of settlement
proposals;

(12) Any requirement for interim 
financing in the nature of partial pay­
ments; and

(13) Tentative time schedule for ne­
gotiation of the settlement, including 
submission of settlement proposals, ter­
mination inventory schedules, and ac­
counting information schedules by the 
contractor and subcontractors.

§ 8.206 Fraud or other criminal con­
duct. Whenever the contracting officer 
has reason to suspect fraud or other
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criminal conduct in connection with the 
settlement of a terminated contract, he 
shall discontinue all negotiations with 
the contractor and shall report the facts 
in accordance with § 1,111, of this 
chapter.

§ 8.207 Audit of settlement proposals 
and of subcontract settlements, (a ) 
Each settlement proposal of $1,000 or 
over submitted by a prime contractor 
shall be referred by the contracting offi­
cer to the cognizant audit agency for 
appropriate examination and recom­
mendation. The contracting officer 
may, in his discretion, refer for audit 
settlement proposals of less than $1,000. 
The contracting officer’s referral shall 
be in writing and shall recommend the 
scope of the audit, but the auditor may 
expand the scope of the audit if deemed 
advisable. The audit agency shall sub­
mit a written report and recommenda­
tions to the contracting officer, in ac­
cordance with Departmental procedures.

(b) Subcontract settlements submit­
ted by the prime contractor to the con­
tracting officer for approval or ratifica­
tion in accordance with § 8.208 shall be 
referred to the cognizant audit agency 
for review and recommendations if (1) 
the settlement involves $25,000 or more; 
or (2) the contracting officer considers 
an audit, in whole or in part, desirable. 
The audit agency shall submit a written 
report and recommendations to the con­
tracting officer, in accordance with De­
partmental procedures.

§ 8.208 Settlement of subcontract 
claims.

§ 8.208-1. Subcontractor’s rights. A  
subcontractor has no contractual rights 
against the Government upon the ter­
mination of a prime contract. The 
rights of a subcontractor are against the 
prime contractor or intermediate sub­
contractor with whom it Jias contracted. 
Upon termination of a prime contract, 
the prime contractor and each subcon­
tractor are responsible for the propipt 
settlement of the termination claims of 
immediate subcontractors.

§ 8.208-2 Prime contractor’s rights 
and obligations. Each termination clause 
provides that, after receipt of a notice 
of termination and except as otherwise 
directed by the contracting officer, the 
prime contractor shall terminate all 
subcontracts to the extent that they re­
late to the- performance of any work 
terminated by notice of termination. 
Prime contractors should therefore, for 
their own protection, include a ter­
mination clause in their subcontracts. 
A suggested subcontract termination 
clause is set forth in § 8.706. The failure 
°f a prime contractor to include an 
appropriate termination clause in any 
subcontract, or to exercise its rights 
thereunder, shall not (a ) affect the right 
of the Government to require the ter­
mination of the subcontract, or (b) in­
crease the obligation of the Government 
beyond that which would have arisen if 
the subcontract had contained an ap­
propriate termination clause. In any 
such case, the reasonableness of the 
Prime contractor’s settlement with the 
subcontractor should normally be meas- 
Pred by the aggregate amount which

would be due under subparagraphs (i),
( i i ) , and (iii) of paragraph (e) of the 
suggested subcontract termination 
clause. Reimbursement in excess of 
that amount shall be allowed only in un­
usual cases, and then only when the 
contracting officer is satisfied that the 
terms of the subcontract were nego­
tiated in good faith and did not unrea­
sonably increase the rights of the sub­
tractor.

§ 8.208-3 Settlement procedure, (a ) 
Settlements with subcontractors shall be 
made in general conformity with the 
policies and principles relating to settle­
ment of prime contracts as set forth in 
this subpart and in subpart C or D of 
this part as applicable. However, the 
basis and form of the subcontractor’s 
settlement proposal must be acceptable 
to the prime contractor or the next 
higher tier subcontractor. Each such 
settlement shall be supported by ac­
counting and other data sufficient for 
adequate review by the Government. In 
no event shall the Government pay to 
the prime contractor any amount for 
loss of anticipatory profits or conse­
quential damages resulting from the 
termination of any subcontract (but see 
§ 8.208-5).

(b) Except as provided In §U.208-4
(1) all subcontractor termination inven­
tory shall be disposed of and accounted 
for in accordance with Subpart E of this 
part, and (2) the contracting officer 
shall require the prime contractor to 
submit to him for approval or ratifica­
tion all termination settlements with 
subcontractors. In submitting each set­
tlement, the prime contractor shall cer­
tify that it has examined the subcon­
tractor’s claims included therein, that 
they are allocable to the terminated 
portion of the prime contract, and that 
the settlement is fair and reasonable, 
was negotiated in good faith, and is not 
more favorable to the subcontractor

'than if the Government were not in­
volved. The contractor shall also certify 
that it has received from all its imme­
diate subcontractors certifications sub­
stantially in the form of its own certifi­
cation. With respect to settlements 
with more remote subcontractors, the 
contractor shall certify that it has no 
information leading it to doubt their 
reasonableness or their allocability to 
the terminated portion of the prime 
contract.

(c) The contracting officer shall 
promptly examine .such subcontract set­
tlement required to be submitted to him 
.(including the basis and form of the 
proposal upon which the settlement was 
based) to satisfy himself that the sub­
contract termination was made neces­
sary by the termination of the prime 
contract, and that the settlement was 
arrived at in good faith, is reasonable in 
amount, and is allocable to the termi­
nated portion of the contract (or if 
allocable only in part, that the proposed 
allocation is reasonable). In consider­
ing the reasonableness of any subcon­
tract settlement, the contracting officer 
shall be guided generally by the provi­
sions of this part relating to the settle­
ment of prime contracts, and shall com­
ply with any applicable requirements of

§§ 8.207 and 8.211 relating to audit and 
review. Upon completion of the exam­
ination, the contracting officer shall 
notify the contractor in writing of (1) 
his approval or ratification, or (2) his 
reasons for disapproval.

§ 8.208-4 Authorization for subcon­
tract settlements of $10,000 or less with­
out approval or ratification, (a ) (1) 
The contracting officer may, upon the 
written request of the prime contractor, 
authorize it'in writing to conclude set­
tlements of $10,000 or less (see § 8.101-1) 
of its terminated subcontracts, without 
approval or ratification by the contract­
ing officer, if:

(1) The contracting officer is satisfied 
with the adequacy of the procedures used 
by the contractor in settling termination 
claims (including proposals for reten­
tion, sale, or other disposal of termina­
tion inventory) of its immediate and 
lower tier subcontractors.

(ii) Any termination inventory in­
cluded in determining the amount of the 
settlement will be disposed of in accord­
ance with § 8.513, except that the dis­
position of such inventory shall not (a) 
be subject to review by the contracting 
officer under §§ 8.513-1 or 8.513-3, or (b) 
be subject to § 8.513-4; and

(iii) The settlement will be accom­
panied by a certificate substantially 
similar to the certificate set forth in the 
settlement proposal forms in § 8.802;
Provided, That the contracting officer 
shaLLnot grant to the contractor any au­
thority hereunder for settlements be­
tween $£500 and $10,000 without the 
written approval as to that contractor 
of the Head of the Procuring Activity 
concerned, or of a deputy or principal 
assistant responsible for contract mat­
ters. Except as provided in subpara­
graph (3) of this paragraph authority 
granted to a prime contractor pursuant 
to this subparagraph (a ) (1) by any 
contracting officer within the Depart­
ment of Defense shall be applicable to all 
terminated prime contracts of all pro­
curing activities within the Department 
of Defense.

(2) ^Except as provided in subpara­
graph (3) of this paragraph, the con­
tracting officer without further approval 
or ratification shall accept, as part of 
the p r i m e  contractor’s termination 
claim, any settlement of- terminated 
lower tier subcontracts concluded by 
any of its immediate or lower tier sub­
contractors who, pursuant to subpara­
graph (1) of this paragraph, have been 
granted, by any contracting officer within 
the Department of Defense, authority as 
prime contractors to settle subcontracts: 
Provided, that the settlement of such 
lower tier subcontracts is within the limit 
of such authority.

(3) The provisions cf subparagraphs
(1) and (2) of this paragraph shall not 
apply to any contracts under the admin­
istration of any contracting officer within 
the Department of Defense if such con­
tracting officer so notifies the prime con­
tractor concerned. Such notice (i) shall 
be in writing, (ii) shall be issued only 
after written approval thereof by the 
Head of the Procuring Activity con­
cerned or of a deputy or principal assist-
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ant responsible for contract matters, and
(iii) if subparagraph (2) of this para­
graph is involved shall specify any sub­
contractor affected.

(b) § 8.513 shall apply to any disposal 
of completed end items allocable to the 
terminated subcontract, except that 
completed end items allocable to the 
terminated subcontract may be disposed 
of without review by the contracting of­
ficer under § 8.513-1 or § 8.513-3, and 
without screening under § 8.513-4, if the 
total amount thereof (at the subcon­
tract price) when added to the amount 
of the settlement does not exceed $10,000.

(c) A contracting officer granting the 
above authorization to a contractor shall 
be responsible for periodically making 
a selective review of settlements to de­
termine whether the contractor is mak­
ing adequate reviews and fair settle­
ments, and whether such authorization 
shall remain in effect. Whenever the 
contracting officer determines "that th© 
contractor’s procedures are not ade­
quate or that improper settlements are 
being made, he shall revoke the authori­
zation by written notice to the con­
tractor. The revocation shall take effect 
only from the date of receipt.

(d) Any number of separate settle­
ments of $10,000 or less may be made 
with a single subcontractor. However, 
claims which would normally be in­
cluded in a single settlement proposal, 
such as those based on a series of sep­
arate orders for the same item under 
one contract, shall be consolidated 
wherever possible, and shall not be di­
vided in order to bring them within the 
authorization.

§ 8.208-5 Recognition of judgments 
and arbitration awards, (a ) In the 
event a subcontractor obtains a final 
judgment against a prime contractor, 
the contracting officer shall, for the 
purposes of settling the prime contract, 
treat they amount of the judgment as a 
cost of settling with the subcontractor, 
to the extent such judgment is properly 
allocable to the terminated portion of 
the prime contract if:

(1) The prime contractor has made 
reasonable efforts to include in its sub­
contract the termination clause in 
§ 8.706 or a similar clause excluding pay­
ment of anticipatory profits or conse­
quential damages;

(2) The provisions of the subcontract 
relating to the rights of the parties jupon 
its termination, in whole or in part, are 
fair and reasonable and do not unrea­
sonably increase the common law rights 
of the subcontractor;

(3) The contractor has made reason­
able efforts to settle the claim of the 
subcontractor;

(4) The contractor has given prompt 
notice to the contracting officer of the 
initiation of the proceedings in which 
the judgment was rendered and has not 
refused to give the Government con­
trol of the defense of the proceedings; 
and

(5) The contractor has diligently de­
fended the suit or, if the Government 
has assumed control of the defense of 
the proceedings, has rendered such rea­
sonable assistance as has been requested 
by the Government.
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If the foregoing conditions are not all 
met, the contracting officer may allow 
the • contractor such part of the judg­
ment as he considers a fair amount for 
settling the termination claim under the 
subcontract, giving due regard to the 
policies set forth in this part for settle­
ment of such claims.

(b) Where a contractor and his sub­
contractor submit a subcontractor ter­
mination claim to arbitration under any 
applicable law or contract provision, 
the contracting officer shall recognize 
the amount of the arbitration award as 
the cost of settling the claim of the 
subcontractor to the same extent and 
under the same conditions as specified 
in paragraph (a ) of this section.

§ 8.208-6 Delay in settlement of 
subcontractor claims. Where, a prime 
contractor is unable to settle with a sub­
contractor and such inability is delaying 
the settlement of the prime contract, 
the contracting officer may settle with 
the prime contractor, excepting from 
the settlement the whole or any part 
of the claim of such subcontractor and 
reserving the rights of the Government 
and of the prime contractor with re­
spect thereto.

§ 8.208-7 Government assistance in 
settlement of subcontracts. In unusual 
cases the contracting officer may deter­
mine that it is in the best interests of 
the Government to offer assistance to 
the prime contractor in the settlement 
of a particular subcontract. Such a sit­
uation may exist when the prime con­
tractor has made all reasonable efforts 
to negotiate the settlement without suc­
cess and the contracting officer believes 
that with the assistance of the Gov­
ernment a settlement can be reached. 
Such assistance shall be furnished only 
with the consent of the prime contrac­
tor. In such oases, an agreement may 
be entered into by the Government, the 
prime contractor, and a subcontractor, 
covering the settlement of one or more 
subcontracts. In any such case, pay­
ment to the subcontractor shall be ef­
fected through the prime contractor as 
part of the overall settlement with the 
latter.

§ 8.208-8 Assignment of rights under 
subcontracts, (a ) -The termination 
clauses set forth in Subpart G  of this 
part obligate the prime contractor to 
assign to the Government, in the manner, 
at the times, and to the extent directed 
by the contracting officer, all its right, 
title, and interest under any subcontracts 
terminated by reason of termination of 
the prime contract. The contracting 
officer shall not require such assignment 
unless he determines that it is in the best 
interest of the Government.

(b) In giving the Government the 
right to require the assignment of the 
prime contractor’s interest in terminated 
subcontracts, the termination clauses set 
forth in Subpart G  of this part also pro­
vide that the Government shall have the 
right, in its discretion, to settle and pay 
any or all claims arising out of the ter­
mination of such subcontracts. This 
right does not obligate the Government 
to settle and pay termination claims of 
subcontractors. As a general rule, the

prime contractor is obligated to settle 
and pay such claims. Where, however, 
the contracting officer determines that it 
is in the best interest of the Government 
to settle and pay directly a subcontract 
tor’s termination claim, he shall firs,t 
obtain approval in accordance with De­
partmental procedures. An example of 
a situation in which the best interest of 
the Government would be served by ef­
fecting a direct settlement would be 
where a subcontractor is the sole source 
for a product and it appears that a delay 
by the prime contractor in settlement or 
payment of the subcontractor’s claim 
will jeopardize the financial position of 
the subcontractor. Direct settlements 
with subcontractors are not encouraged.

§ 8.209 Settlement agreements.
§ 8.209-1 General. When a settle­

ment has been negotiated with respect 
to the terminated portion of a contract, 
and all required reviews have been ob­
tained, the contractor and the contract­
ing officer shall enter into a settlement 
agreement, substantially in the forrti 
set forth in the appropriate subpara­
graph of § 8.806. The settlement shall 
cover (a ) any setoffs and counterclaims 
which the Government may have 
against the contractor and which may 
be applied against the terminated con­
tract, and (b) all claims of subcon­
tractors, except claims which are specifi­
cally excepted from the agreement 
and reserved for separate settlement.

§ 8.209-2 Excepted items. Where 
any rights or claims of the Government 
or of the contractor are to be excepted 
from the settlement, the settlement 
agreement shall specify the nature and 
extent of the excepted items. However, 
care shall be taken so that the wording 
of the exception does not create any 
new rights in the parties beyond those 
in existence prior to the execution of 
the settlement agreement. The sepa­
rate settlement of excepted items sMll 
be in accordance with the provisions 
of this Section and shall be set forth in 
settlement agreements. $ ' f  ,

§ 8.209-3 Government property. Be­
fore any settlement agreement is exe­
cuted, the contracting officer shall de­
termine the status of the Government 
property account for the terminated 
contract. If the audit of such property 
required by Part 31.2, paragraph 404, 
discloses property for which the con­
tractor cannot account, the settlement 
agreement shall reserve the rights of 
the Government with respect to such 
property, or make an appropriate de­
duction from the amount otherwise due 
the contractor.

§ 8.209-4 No-cost settlement, (a) 
If  no costs have been incurred by the 
contractor with respect to the termir 
nated portion of the contract or if the 
contractor is willing to waive the costs 
incurred by it and if no amounts are 
due to the Government under the con­
tract, a no-cost settlement agreement 
shall be executed substantially in the 
form set forth in § 8.806-6 or § 8.806-7, 
as applicable.

(b) Under a terminated cost-reim­
bursement type contract, if the contrac-
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tor elects to obtain reimbursement of 
costs by the submission of Standard 
Form 1034 vouchers (costing-out), the 
settlement agreement shall cover only 
the fee, if any.

§ 8.209-5 Partial settlements. Every 
effort should be made by the contract­
ing officer to settle in one agreement all 
rights and liabilities of the parties under 
the contract except those arising from 
any continued portion of the contract. 
Generally, contracting officers shall not 
attempt to make partial settlements 
covering particular items of the prime 
contractor’s settlement proposal. How­
ever, when a contracting officer cannot 
promptly effect a complete settlement 
under the terminated contract, a partial 
settlement may be entered into: Pro­
vided (a ) , The issues on which agree­
ment has been reached are clearly 
severable from other issues, and (b) the 
partial settlement will not prejudice the 
interests of the Government or the con­
tractor in disposing of the unsettled 
part of the claim.

§ 8.209-6 Joint settlement of two or 
more claims. With the consent of the 
contractor, the contracting officer-' or 
officers concerned may negotiate jointly 
two or more termination claims of the 
same contractor under different con­
tracts, even though such contracts are 
with different Military Departments. 
In such ¿ases, accounting work shall be 
consolidated to the greatest extent 
practical. The settlement resulting 
from such joint negotiation may be evi­
denced by one settlement agreement 
covering all contracts involved or by a 
separate agreement for each contract in­
volved. Where the settlement agree­
ment covers more than one contract, it 
shall (a) clearly identify the contracts 
involved; (b) apportion the total 
amount of the settlement among the 
several contracts on some reasonable 
basis; (c) have attached or incorporated 
therein a schedule showing the appor­
tionment; and (d) be distributed and 
attached to each contract involved in 
the same manner as other contract 
amendments.

§ 8.209-7 Settlement by determina­
tion— (a) General. To the extent that 
the contractor and contracting officer 
are unable to agree upon the settlement 
of a terminated contract or if a termi­
nation claim is not submitted withiri the 
period required by the termination clause 
in the contract, the contracting officer 
shall issue a determination of the 
amount due in accordance with the ter­
mination clause in the contract, includ­
ing any cost principles incorporated 
therein by reference. The contracting 
officer shall comply with the provisions 
Of §§ 8.209-1 through 8.209-6 in m aking 
any such determination.

(b) Notice to contractor. The con­
tracting officer shall give the contractor 
not less than 15 days’ notice hy certified 
mail (return receipt requested) to sub­
mit, on or before a stated date, written 
evidence substantiating the amount 
claimed to be due.

(c) Submission of evidence: (1) The 
contractor has the burden of establishing 
by proof satisfactory to the contracting 
officer the amount claimed.

(2) The contractor may submit such 
vouchers, verified transcripts of books 
of account, affidavits, audit reports, and 
other documents as it may wish. The 
contracting officer may request the con­
tractor to submit such additional docu­
ments and data, and may cause such 
accounting, investigations, and audits to 
be made, as he deems appropriate.

(3) The contracting officer may accept 
photostatic or other copies of documents 
and records, and shall not require orig­
inal documents, unless there is a question 
of authenticity.

(4) If the contractor wishes to confer 
with the contracting officer, or if the 
contracting officer wishes additional in­
formation from Government personnel 
or from independent experts, or wishes 
to consult persons whose affidavits or re­
ports have been submitted, the contract­
ing officer, in his discretion, may hold 
such conferences as he deems appro­
priate.

(d) Determinations. After reviewing 
the information submitted or otherwise 
available to him, the contracting officer 
shall determine; the amount due and 
shall transmit a copy of his determi­
nation to the contractor by certified mail 
(return receipt requested). The letter 
of transmittal shall advise the contractor 
that the determination is a final decision 
from which an appeal may be taken un­
der the Disputes clause. The determi­
nation shall set forth the amount due 
the contractor and shall be supported 
by detailed schedules conforming gen­
erally to the forms for settlement pro­
posals set forth in Subpart H of this part, 
and by additional information, sched­
ules, and analyses, as appropriate. An 
adequate explanation shall be given for 
each major item of disallowance. The 
contracting officer need not reconsider
(1) any settlement with a subcontractor,
(2) any disposition of property, or (3) 
any other action relating to the termi­
nated portion of the contract, where 
such settlement, disposition, or other ac­
tion has been previously ratified or ap­
proved by him or another duly authorized 
contracting officer.

(e) Preservation of evidence. The 
contracting officer shall retain in appro­
priate files of the contracting agency all 
written evidence and other data or copies 
thereof, relied upon by him in making 
hjs determination, except that copies 
of original books of account, need not 
be made. Books of account together 
with other original papers and docu­
ments, shall be returned to the contrac­
tor within a reasonable time.

(f ) Appeals. The contractor has a 
right of appeal, under the Disputes clause 
of the contract, from any settlement by 
determination, except that the contrac­
tor has no such right of appeal where it 
has failed to submit its settlement pro­
posal within the time provided in the 
contract and has failed to request ex­
tension of such time. The pendency of 
an appeal shall not affect the authority 
of the contracting officer to settle the 
termination claim or any part thereof by 
a negotiated agreement with the con­
tractor at any time before the appeal is 
decided.

§ 8.210 Contracting officer's negotia­
tion memorandum. The contracting 
officer shall, at the conclusion of the 
settlement negotiations, prepare a mem­
orandum setting forth the principal ele­
ments of the settlement for inclusion in 
the contract file and for the use of re­
viewing authorities. If the settlement 
was negotiated on the basis of individual 
items, the contracting officer shall specify 
the factors considered with respect to 
each item. If the settlement was nego­
tiated on an over-all lump-sum basis, the 
contracting officer need not evaluate 
each item or group of items individually, 
but the total amount of the recommend­
ed settlement shall be supported in 
reasonable detail. The memorandum 
shall include explanations of matters as 
to which differences and doubtful ques­
tions were settled by agreement, and the 
factors taken into consideration in con­
nection therewith, and any other matters 
which, in the opinion of the contracting 
officer, will assist reviewing authorities 
in understanding the basis for the settle­
ment.

§ 8.211 Review and approval of pro­
posed settlements.

§ 8.211-1 Settlement review boards. 
The Head of each Procuring Activity 
shall establish Settlement Review Boards 
to review proposed settlements as re­
quired by § 8.211-2 ( a ) . Such boards 
shall be established in the office of the 
Head of the Procuring Activity and may 
also be established in field or regional 
procurement offices, as appropriate. 
Each Settlement Review Board should be 
composed of at least three qualified 
officers or civilian employees of the De­
partment concerned, who shall be per­
sons with broad business and contracting 
experience. The membership of each 
Board should include at least one lawyer, 
one accountant and, in appropriate cases, 
an engineer or industrial specialist. No 
person shall serve as a member of a 
Settlement Review Board in reviewing a 
settlement in which he has participated.

§ 8.211-2 Required review and ap­
proval— (a) When required. Prior to 
executing a settlement agreement, or is­
suing a determination of the amount 
due under the termination clause of a 
contract, or approving or ratifying a sub­
contract settlement, the contracting of­
ficer shall submit each such settlement 
or determination for review and approval 
by a Settlement Review Board if:

(1) The settlement or determination 
involves $25,000 or more (see § 8.101-1);

(2) The settlement or determination 
is limited to adjustment of the fee of a 
cost-reimbursement contract or subcon­
tract and (A ) in the case of a complete 
termination, the fee, as adjusted, is 
$25,000 or more; or (B ) in the case of a 
partial termination, the fee, as adjusted, 
with respect to the terminated portion of 
the contract or subcontract is $25,000 or 
more;

(3) The Head of the Procuring Ac­
tivity concerned determines that a review 
is desirable; or

(4) The contracting officer, in his dis­
cretion, desires review by the Settlement 
Review Board.
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The review and approval of each settle­
ment or determination in excess of 
$500,000 shall be by a Board at the Head 
of the Procuring Activity level.

(b) Submission of information. The 
contracting officer shall, in accordance 
with Departmental procedures, submit to 
the Settlement Review Board a statement 
of the settlement, supported by such de­
tailed information as is required for an 
adequate review. This information 
should normally include copies of (1) 
the contractor’s or subcontractor’s settle­
ment proposal, (2) the audit report, (3) 
the property disposal report and- any re­
quired approvals in connection there­
with, (4) the contracting officer’s mem­
orandum explaining the settlement 
(§ 8.210), and (5) when appropriate, the 
opinion of any other Settlement Review 
Board which has previously reviewed the 
settlement. The Board may, in its dis­
cretion, require the submission of addi­
tional information.

§ 8.211-3 Spope of review. The func­
tion of a Settlement Review Board is to 
determine the overall reasonableness of 
the proposed settlement agreement or 
determination from the standpoint of 
protecting the Government’s interest. 
The Board may vary the scope and in­
tensity of the review according to the 
size and complexity of the proposed 
settlement agreement or determination 
and any other relevant factors. It is not 
intended that the Board examine in de­
tail every element entering into the pro­
posed settlement agreement or determi­
nation, but the Board may inquire into 
selected elements' of the proposed settle­
ment agreement or determination to as­
sure that it has been conducted com­
petently and is based on adequate 
information.

§ 8.211-4 Action by board. The Settle­
ment Review Board shall submit to the 
contracting qfficer a written opinion with 
respect to the proposed settlement agree­
ment or determination and any other 
matter considered by the Board setting 
forth its approval or disapproval there­
of, or other decision thereon. Failure of 
the Board to submit a written opinion as 
to any proposed settlement agreement 
or determination within 30 days after 
submission to the Board of all the infor­
mation required pursuant to § 8.211-2 
(b ) shall operate as an approval by the 
Board.

§ 8.212' Payment.
§ 8.212-1 Partial payments upon ter­

mination— (a ) General. If the contract 
authorizes partial payments on termina­
tion claims prior to settlement, a fixed- 
price prime contractor, or a cost-reim­
bursement prime contractor whose 
settlement proposal includes costs, may 
request such partial payments in the 
form set forth in § 8.802-10 at any time 
after submission of interim or final 
settlement proposals. Applications for 
partial payments shall be processed 
promptly. Partial payments to a sub­
contractor sha.ll be made only through 
the prime contractor.

(b) Amount of partial payment. Be­
fore approving any partial payment re­
quested by the contractor» the contract­

ing officer shall have made such 
accounting, engineering, or other spe­
cialized reviews as he deems proper of 
the data required by this part to be sub­
mitted in support of the contractor’s 
settlement proposals. If such reviews 
and the contracting officer’s examination 
of the data indicate that the requested 
partial payment is proper, the contract­
ing officer may, in his discretion, author­
ize payments as follows:

(1) An amount up to 100 percent of 
the contract price, adjusted in accord­
ance with § 8.306 for undelivered accept­
able items completed prior to the ter­
mination date, or completed thereafter 
with the approval of the contracting 
officer, which are included in the con­
tractor’s settlement proposals pursuant 
to § 8.306;'

(2) An amount up to 100 percent of 
the amount of any subcontract settle­
ment effected and paid by the prime con­
tractor: Provided, The settlement has 
been approved or ratified by the con­
tracting officer pursuant to § 8.208-3 (c) 
or has been authorized pursuant to 
§ 8.208-4;

(3) An amount up to 90 percent of the 
direct cost of termination inventory, in­
cluding costs of raw materials, purchased 
parts, supplies, and direct labor;

(4) A reasonable amount, not to ex­
ceed 90 percent, of other allowable costs 
(including manufacturing and adminis­
trative overhead) allocable to the termi­
nated portion of the contract and not 
included in subparagraph (1 ), (2), or
(3) of this paragraph; and

(5) An amount up to 100 percent of 
partial payments made to subcontractors 
in conformance with this subparagraph.
No partial payments shall be made on 
account of profit or fee which may be 
claimed with respect to the terminated 
portion of the contract. In exercising 
his discretion as to the extent to which 
partial payments shall be made, the con­
tracting officer shall consider the dili­
gence of the contractor in settling with 
its subcontractors and in preparing its 
own claim.

(c) Recognition of assignments. 
Where an assignment of claims has been 
made under the contract, partial pay­
ments shall not be made to other than 
the assignee unless the parties to the as­
signment consent to the payments.

(d) Security for partial payments. 
To the extent that any partial payment 
is made with respect to completed end 
items or for direct or indirect costs of 
termination inventory, the interests of 
the Government shall be protected by 
transfer of title to the Government of 
the completed end items or termination 
inventory concerned, or by the creation 
of a lien in favor of the Government, 
paramount to all other liens, on such 
completed end items or termination in­
ventory, or by other means authorized 
by Departmental procedures.

(e) Deductions in computing amount 
of partial payments. There shall be de­
ducted from the gross amount of any 
partial payment otherwise payable 
under § 8.212-1 (b ):

(1) All unliquidated balances of prog­
ress payments and advance payments 
(including interest thereon) theretofore

made to the contractor, which are al­
locable to the terminated portion of the 
contract; and

(2) The amounts of all credits arising 
from the purchase, retention, or sale of 
property the costs of which are included 
in the application for partial payment.

(f ) Limitation on total amount: ef­
fect of overpayment. The total amount 
of all partial payments shall not exceed 
the amount which will, in the opinion 
of the contracting officer, become due to 
the contractor by reason of the termi­
nation. If the total of partial payments 
made to the contractor should exceed 
the amount finally determined to be due 
to the contractor on its termination 
claim, the excess shall be repayable to 
the Government on demand, together 
with interest computed at the rate of 6 
percent per annum from the date such 
excess payment was received by the con­
tractor to the date of repayment: Pro­
vided, That (1) no interest shall be 
charged for any such excess payment at­
tributable to a reduction in the contract 
termination claim by reason of reten­
tion or other disposition of termination 
inventory, until 10 days after the date 
of such retention or disposition, or such 
later date as determined by the con­
tracting officer by reason of the circum­
stances, and (2) no interest shall be 
charged for overpayment under icost- 
reiipbursement type research and de­
velopment contracts (without profit or 
fee to the contractor) if the overpay­
ments are repaid to the Government 
within 30 days after demand.

(g) Certification and approval of par­
tial payments. Partial payments in a 
specific amount shall be made on the 
basis of vouchers or invoices certified by 
the contractor. The certification shall 
include, in addition to any other pro­
visions ordinarily required to be included 
in such certificate, the following:

The payment covered by this voucher is 
a partial payment' on- account of the Con­
tractor’s termination claim under contract
No. ______ _ made'' pursuant to 32 CFR
Part 8.

The invoice or voucher, if proper, shall 
be approved by tlie contracting officer 
by noting thereon the following:

Payment in the amount of $—------
approved.

§ 8.212-2 Final payment— (a) "Nego­
tiated settlement. Upon execution of a 
settlement agreement, a voucher or in­
voice showing the amount agreed upon, 
less any portion previously paid, shall 
be prepared and certified in the usual 
form and presented to the disbursing 
officer for payment. A  copy of the 
settlement agreement shall be attached 
to the voucher or invoice.

(b) Settlement by determination. In 
the event of a settlement by determina­
tion:

(1) If the contractor has not appealed 
the determination, a voucher or invoice 
showing the amount so determined to 
be due, less any portion previously paid, 
shall be prepared and certified in the 
usual form and presented to the disburs­
ing officer for payment; or

(2) If the contractor has appealed the 
determination, a voucher or invoice
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showing the amount finally determined 
on such appeal to be due, less any por­
tion previously paid, shall be prepared 
and certified in the usual form and pre­
sented to the disbursing officer for pay­
ment. Pending determination of any 
appeal, an invoice or voucher pursuant 
to subparagraph (1) of this paragraph 
may be presented to the disbursing of­
ficer for payment, without prejudice to 
the rights of either party on the appeal.

(c) Interest. No interest shall be paid 
by the Government on the amount due 
under a settlement agreement or a 
settlement by determination.

§ 8.213 Cost principles applicable to 
the settlement of certain terminated 
research and development contracts. 
(a) In considering cost data as a basis 
for negotiation or determination of 
settlements under fixed-price or cost- 
reimbursement type no-profits or no-fee 
contracts for experimental, develop-- 
mental, or research work with educa­
tional or other nonprofit institutions, 
which contain the termination clause 
set forth in § 8.704, the items of cost 
set forth below shall be considered for 
reimbursement, subject to the general 
policies set forth in § 8.302.

(b) Costs incurred in the perform­
ance of the work terminated shall be 
determined on the basis of the principles 
set forth in Part 15, of this chapter.

(c) Subject to the general principles 
set forth above and irrespective of 
whether particular costs are treated by 
the contractor as direct or indirect, the 
costs described below shall be included to 
the extent allocable to the terminated 
portion of the contract:

(1) Claims of subcontractors, includ­
ing claims common to the contract and 
to other work of the contractor;

(2) Costs ratified by the contracting 
officer which, in a particular case, can­
not be discontinued immediately after 
the effective date of termination despite 
all reasonable efforts of the contractor;

(3) Settlement expenses, including:
(i) Accounting, legal, clerical, and 

similar costs reasonably necessary for 
(a) the preparation and presentation to 
the contracting officer of settlement 
claims and proposals and supporting 
data with respect to the terminated 
Portion of the contract, and (b ) the 
termination and settlement of subcon­
tracts; and

(ii) Reasonable costs for the storage, 
transportation, protection, and disposi­
tion of property acquired or produced 
for the contract;

<4) Rental costs under leases clearly 
shown to have been reasonably neces­
sary for the performance of the termi­
nated contract, less the residual value 
of such leases, if—

(i) The amount of such rental 
claimed does not exceed the reasonable 
use value of the property leased for the 
Period of the contract and such further 
Period as may be reasonable; and

(ii) The contractor makes all reason­
able efforts to terminate, assign, settle, 
or otherwise reduce the cost of such 
lease:

there also may be included the cost of 
alterations of such leased property: 
Provided, Such alterations were neces­

sary for the performance of the con­
tract, and of reasonable restoration re­
quired by the provisions of_the lease;

(5) Severance pay to the extent re­
quired by law, by employer-employee^ 
agreement, or by the contractor’s estab­
lished policy; and

(6) The direct/'cost of repair of 
damage resulting from the removal of 
property for delivery to or disposal at 
the direction of the Government.
SUBPART C— ADDITIONAL PRINCIPLES APPLI­

CABLE TO THE SETTLEMENT OF TERMINATED
FIXED-PRICE CONTRACTS
Note: For text of §§ 8.300, 8.301, 8.302, see 

§§ 8.400, 8.401, 8.402 in Title 32 of the Code 
of Federal Regulations, (Revised, 1954).

§ 8.303 Allowance for profit— (a) 
General. Profit shall be allowed only 
on preparations made and work done 
by the contractor for the terminated 
portion of the contract but may not be 
allowed on the contractor’s settlement 
expenses (see § 8.302 (b) (27)). Antici­
patory profits a n d  consequential 
damages shall not be allowed (but see 
§ 8.208-5). Any reasonable method may 
be used to arrive at a fair profit, sepa­
rately or as a part of the whole settle­
ment.

(b) Factors to be considered. In ne­
gotiating profit, factors to be considered 
include:

(1) Extent and difficulty of the work 
done by the contractor as compared 
with the total work required by the 
contract; engineering estimates of the 
percentage of completion ordinarily 
should not be required, but if available 
should be considered;

(2) Engineering work, production 
scheduling, planning, technical study 
and supervision, and other necessary 
services;

(3) Efficiency of the contractor, with 
particular regard to (i) attainment of 
quantity and quality production, (ii) re­
duction of costs, and (iii) economy in 
the use of materials, facilities, and 
manpower;

(4) Amount and source of capital em­
ployed, and extent of risk assumed, but 
profit may not be allowed on interest 
on borrowings allowed as a cost;

(5X Inventive and developmental con­
tributions, and cooperation with the 
Government and other contractors in 
supplying technical assistance;

(6) Character of the business, includ­
ing the source and nature of materials 
and the complexity of manufacturing 
techniques;

(7X The rate of profit which the con­
tractor would have earned had the con­
tract been completed;

(8) Character, extent, and difficulty of 
subcontracting, including s e l e c t i o n ,  
placeinent, and management of subcon­
tracts, and engineering, technical as­
sistance, and other services rendered 
but the profit shall not be measured by 
the amount of the contractor’s pay­
ments to subcontractors for settlement 
of their termination claims; and

(9 ) , The rate of profit both parties 
contemplated at the time-the contract 
was negotiated.

(c) Profit in settlements by determi­
nation. The formula for determining

profit, set forth in subparagraph (e) 
(ii) (C ) of the termination clause for 
fixed-price contracts (§ 8.701) and sub- 
paragraph (e) (i) (C ) of the clause for 
fixed-price construction c o n t r a c t s  
(§3.703), is applicable only to a settle­
ment by determination (see § 8.209-7), 
and shall not be used in establishing the 
profit allowed in a settlement by nego­
tiation.

§ 8.304 Adjustment for loss, (a ) In 
the negotiation or determination of any 
settlement, no profit shall be allowed if 
it appears that the .contractor would 
have incurred a loss had the entire con­
tract been completed. The amount of 
loss shall be negotiated or determined 
and an adjustment in the amount of set­
tlement shall be made as specified in 
paragraph (bX or (c) of this section. In  
estimating the cost to complete, con­
sideration shall be given to expected pro­
duction efficiencies and to other factors 
affecting the cost to complete.

(b ) If the settlement is on an inven­
tory basis, the contractor shall not be 
paid more than:

(1) The amount negotiated or deter­
mined for settlement expenses;

(2) The contract price, as adjusted, 
for acceptable completed end items (see 
§ 8.306); and

(3) The remainder of the settlement 
amount otherwise agreed or determined 
(not excluding the allocable portion of 
initial costs (see § 8.302 (b ) (13 )), re­
duced by multiplying that remainder by 
the ratio of (i) the total contract price, 
to (ii) the total cost incurred prior to 
termination plus the estimated cost to 
complete the entire contract;
less all disposal credits and all un­
liquidated advance and progress pay­
ments previously made to the contractor 
under the contract.

(c) I f  the settlement is on a total cost 
basis, the contractor shall not be paid 
more than:

(1) The amount negotiated or deter­
mined for settlement expenses; and

(2) The remainder of the total settle­
ment amount otherwise agreed or deter­
mined, reduced by multiplying that 
remainder by the ratio of (i) the total 
contract price, to (ii) that remainder 
plus the estimated cost to complete the 
entire contract;
less all disposal and other credits, all 
advance and progress payments, and all 
other amounts previously paid to the 
contractor under the contract.

§ 8.305 Deductions. From the amount 
payable to the contractor under a~settle­
ment, there shall be deducted (a) the 
agreed price for any part of the termina­
tion inventory purchased or retained by 
thg contractor, and the proceeds of sale 
of any materials sold by it, which have 
not otherwise been paid or credited to the 
Government; (b ) the fair value, as de­
termined by the contracting officer, of 
any part of the termination inventory 
which, prior to transfer of title to the 
Government or to a buyer pursuant to 
Subpart E of this part, is destroyed, lost, 
stolen, or so damaged as to become un­
deliverable, except for normal spoilage 
or to the extent the Government has ex-
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pressly assumed the risk of loss; and (c) 
such Other amounts as appropriate in 
the particular case.

§ 8.306 C o m  p ie  t e d en& items* 
Promptly after the effective date of ter­
mination, the contracting officer shall 
have all undelivered completed end items 
inspected and accepted if they comply 
with the prime contract requirements, 
and shall determine which accepted end 
items shall be delivered under the con­
tract. The contractor shall be paid for 
completed end items so accepted and de­
livered by invoicing them at the contract 
price in the usual manner and shall not 
include such end items in its termination 
claim. Where completed end items, 
though accepted, are not to be delivered 
under the contract, the contractor shall 
include such end items in its settlement 
proposal at the contract price, appropri­
ately adjusted for any saving of freight 
or other charges, together with any 
credits for their purchase, retention, or 
sale.

§ 8.307 Settlement proposals.
§ 8.307-1 Submission of settlement 

proposals, (a ) Subject to the provisions 
of the termination clause in the contract, 
the contractor shall promptly submit to 
the contracting officer a settlement pro­
posal setting forth the amount claimed 
to be due vby reason of the termination. 
The proposal shall be submitted within 
one year frpm the effective date of the 
termination, unless the period has been 
extended in accordance with the terms 
of the contract.

(b) The settlement proposal shall 
cover all elements of the contractor’s 
claim, including settlements with sub­
contractors. With the consent of the 
contracting officer, proposals may be 
filed in successive steps covering sepa­
rate portions of a claim. Such interim 
proposals shall include all costs of a par­
ticular type, except as the contracting 
officer may authorize otherwise.

(c) Settlement proposals shall be in 
the form specified in the appropriate 
subparagraph of § 8.802. Where none of 
those forms are adequate for a particular 
contract, the Head of the Procuring Ac­
tivity concerned may authorize appropri­
ate modifications. Settlement proposals 
shall be in reasonable detail supported 
by adequate accounting data. Actual, 
standard (appropriately adjusted), or 
average costs, may be used in preparing 
settlement proposals: Provided, That 
such costs are determined in accordance 
with generally recognized accounting 
principles consistently followed by the 
contractor. Where actual, standard, or 
average costs are not reasonably avail­
able, estimated costs may be used if the 
method of arriving at thé estimates is 
approved by the contracting officer. - A 
contractor shall not be required to main­
tain unduly elaborate cost accounting 
systems merely because its contracts may 
subsequently be terminated.

(d) DD Form 831 (§ 8.802-3) may be 
used when the total claim is less than 
$1,000, unless otherwise instructed by the 
contracting officer. Claims which would 
normally be included in a single settle-
| ment proposal, such as those based on a 
¡series of separate orders for the same
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Item under one contract, shall be con­
solidated wherever possible and shall not 
be divided in such a way as to bring them 
below $1,000.

§ 8.307-2 Bases for settlement pro­
posals— (a) Inventory basis. Use of the 
inventory basis for settlement proposals 
is preferred. Under this basis the con­
tractor shall claim only costs chargeable 
or allocable to the terminated portion of 
the contract, and the settlement pro­
posal shall itemize separately:

(1) At purchase or manufacturing 
cost, each of the following— metals, 
raw materials, purchased parts, work iij 
process, finished parts, components, dies, 
jigs, fixtures, and tooling;

(2) Charges such as engineering costs, 
initial costs, and general and admin­
istrative costs;

(3) Costs of settlements with sub­
contractors;

(4) Settlement expenses; and
(5) Other proper charges.

An allowance for profit (see § 8.303) or 
adjustment for loss (see § 8.304 Cb)) 
shall be made to complete the gross ter­
mination claim. All unliquidated ad­
vance and progress payments, and all 
disposal and other credits known when 
the proposal is submitted, shall then be 
deducted.

(b) Total cost basis. (1) When use of 
the inventory basis is not practicable or 
will unduly delay settlement, the total 
cost basis may be used if approved in 
advance by. the contracting officer.

(2) When the total cost basis is used 
under a complete termination, all costs 
incurred under the contract up to the 
effective date of termination shall be 
itemized and the costs of settlements 
with subcontractors and applicable 
settlement expenses shall be added. An 
allowance for profit (see § 8.303) or ad­
justment for loss (see § 8.304 (c ) ) shall 
be made. H ie contract price for all end 
items which have been or are to be de­
livered and accepted shall be deducted. 
All unliquidated advance and progress 
payments, disposal and other credits 
known when the proposal is submitted, 
shall also be deducted.

(3) When the total cost basis is used 
under a partial termination, the settle­
ment proposal shall not be submitted 
until completion of the continued por­
tion of the contract. The settlement 
proposal shall be prepared in accord­
ance With subparagraph (2) of this par­
agraph except that all costs incurred to 
the date of completion of the continued 
portion of the contract shall be included.

(c) Other bases. Termination claims 
shall not be submitted on any basis 
other than paragraph (a) or (b) of this 
section without the prior approval of the 
Secretary concerned or his duly desig­
nated representative.
SUBPART D— ADDITIONAL PRINCIPLES APPLI­

CABLE TO THE SETTLEMENT OF TERMINATED
COST-REIMBURSEMENT TYPE CONTRACTS
§ 8.401 General considerations. The 

termination clauses for cost-reimburse­
ment type contracts (see §§ 8.702 and 
8.704) provide for the settlement of 
costs and of fee, if any. The pro­
visions of the particular contract gov­

erning costs shall determine what costs 
are allowable.

§ 8.402 E l e c t i o n  to discontinue 
vouchers. (a> After the effective date 
of termination, the contractor may elect 
to discontinue the use of Standard Form' 
1034 (Public Voucher). Such election 
shall be made in the manner required 
by the contracting officer (in the case of 
the Navy, the Comptroller of the Navy 
(Contract Audit Division)). Upon such 
election, the contractor shall not be per­
mitted to resume the use of Standard 
Form H)34, and shall submit unreim­
bursed costs on the settlement proposal 
form prescribed in § 8.803. On the basis 
of such settlement proposals, partial 
settlements may be made from time to 
time as appropriate.

(b) A  contractor which continues to 
use Standard Form 1034 may at any 
time thereafter elect to discontinue the 
use of such vouchers. A contractor shall 
not, however, be permitted to recover 
costs by the use, during the same period 
of time, of both Standard Form 1034 
and settlement proposals, except as pro-' 
vided in § 8.406.

§ 8.403 Notice to the General Account­
ing Office. The contracting officer shall 
promptly send a copy of the notice of 
termination to the General Accounting 
Office, and shall promptly advise that 
office of any election by the contractor 
pursuant to § 8.402 to discontinue the 
use of Standard Form 1034.

§ 8.404 Procedure where contractor 
continues to submit vouchers.

§ 8.404-1 Submission of settlement 
proposal. If the contractor elects to 
continue to submit reimbursable costs 
on Standard Form 1034, the contractor 
shall submit a settlement proposal 
which shall be limited as to amount to 
its claim, if any, for a fee. The pro­
posal shall be submitted to the contract­
ing officer within one year from the ef­
fective date of termination, unless the 
period has been extended in accordance 
with the terms of the contract. The 
proposal shall be submitted in the form 
prescribed in § 8.803. The fee to be 
paid, if any, shall be established in the 
manner provided by the contract. Per­
centage of completion of the contract is 
generally the basis used. Where this, 
basis is used, factors such as the extent 
and difficulty of the work done by the 
contractor (including but not limited 
to planning, scheduling, technical study, 
engineering work, production and super­
vision, placing and supervising subcon­
tracts to the extent reasonably required, 
and work done by the contractor in (a) 
stopping performance, (b) settling
claims of subcontractors, and (c) dis­
posing of termination inventory) shall
be compared with the total work re­
quired by the contract. The ratio of
costs incurred to the total estimated cost 
of performing the contract is only one 
factor in computing the percentage of 
completion of the contract. This per­
centage may be either greater or less 
than that indicated by the ratio of costs 
incurred, depending upon the evaluation 
by the contracting officer of the above 
factors and other relevant considera­
tions.
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§ 8.404-2 Submission of cost vouch­
ers. The contractor shall submit on 
Standard Form 1034 all costs reimbursa­
ble under the contract, including (a) "its 
own costs allocable to the terminated 
portion of the contract, (b ) costs of set­
tlements with subcontractors, and (c) 
applicable settlement expenses. The 
contractor shall not be reimbursed for 
the costs of settlements with subcon­
tractors unless the approvals or ratifica­
tions required pursuant to the contract 
have been obtained (see § 8.208).

§ 8.405 Protedure where contractor 
discontinues use of vouchers.

§ 8.405-1 Submission of settlement 
proposal. If the contractor discontin­
ues the use of Standard Form 1034, it 
shall submit a ̂ settlement proposal cov­
ering both its costs and its claim, if any, 
for a fee. The proposal shall be sub- 
mitted-tQ the contracting officer within 
one year from the effective date of ter­
mination, unless the period has been 
extended in accordance with the terms 
of the contract. Thev proposal shall be 
submitted in the form prescribed in 
§ 8.803, unless the Head of the Procur­
ing Activity concerned authorizes modi­
fication thereof. The proposal shall 
contain only unvouchered costs and the 
contractor may not include in its settle­
ment proposal those costs which have 
been finally disallowed or are the sub­
ject of a reclaim voucher.

§ 8.405-2 Interim negotiations. The 
contracting officer and the contractor 
shall proceed immediately to take all ac­
tion required by the termination clause 
of the contract and by this part '(in­
cluding negotiation of settlements with 
fixed-price subcontractors) , but no final 
settlement agreement shall be executed 

> until there has been full compliance 
tyith §8.405-3 through § 8.405-5.

§ 8.405-3 Information concerning 
previous cost vouchers, (a ) The con­
tracting officer (ip the case of the Navy, 
the Comptroller of the Navy (Contract 
Audit Division) ) shall notify the ap­
propriate disbursing officer in writing of 
the number of the last Standard Form 
1034 cost voucher submitted to him for 
payment.

(b) Within 10 days from the date of 
payment of the last Standard Form 1034 
voucher or from the date of receipt o f 
the notice referred to in paragraph (a) 
of this section, whichever is later, the 
disbursing officer shall prepare and 
transmit to the contracting officer a list 
o f all Standard Form 1043 vouchers 
Paid under the contract, showing (1) 
Disbursing Office voucher number, (2) 
amount of voucher, (3) date of pay­
ment, (4) disbursing officer’s name, 
symbol, and address, and (5) total 
amount of vouchers paid. The contract­
ing officer shall verify the number and 
amounts of the vouchers listed against 
the records of the procuring activity, 
and if any discrepancies exist, shall re­
quest the disbursing officer to reconcile 
them. After reconciliation, the verified 
list shall be returned to the disbursing 
officer. (In the case of the Navy, the dis­
bursing officer shall, in lieu of trans­
mitting the list of vouchers to the 
contracting officer, transmit it to .the 
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Comptroller of the Navy (Contract Audit 
Division), for verification.)

§ 8.405-4 Notice to General Account­
ing Office of audit status date. Upon 
receipt of the verfied list of vouchers, 
the disbursing officer shall immediately 
transmit a Notice of Audit Status Date 
(DD Form 547 s) by certified mail (re­
turn receipt requested) to the Regional 
Office of the General Accounting Office 
zone in which the work on the termi­
nated contract was being performed. 
Such notice fixes as the “Audit Status 
Date” (a) the day 60 days from the date 
of the receipt of the notice by the Gen­
eral Accounting Office, or (b) the 'date 
of the receipt by the procuring activity 
of the final General Accounting Office 
audit status letter, whichever is earlier. 
The disbursing officer shall send a copy 
of the notice to the contracting officer 
(in the case of the Navy, also to the 
Comptroller of the Navy (Contract Audit 
Division) ), and shall state when the 
notice was received by the General Ac­
counting Office.

§ 8.405-5 Exceptions by the General 
Accounting Office, (a ) During the first 
30 days after receipt by it of the audit 
status notice, the General Accounting 
Office will continue to issue informal 
inquiries before issuing exceptions; 
thereafter, and until the audit status 
date, it will issue exceptions without 
issuing informal inquiries. Only those 
exceptions listed in the General Account­
ing Office final audit status letter will 
be considered as outstanding at that 
time; all informal inquiries will either 
be converted by the General Accounting 
Office to exceptions at the time of is­
suance of that letter or be deemed to 
have been cleared. Upon receipt of re­
plies to exceptions, the General Account­
ing Office will promptly furnish notice 
that the reply is satisfactory or will 
promptly issue a revised exception. No 
exceptions (other than pro forma excep­
tions) will be issued after the audit 
status date.

(b) All replies to exceptions and in­
formal inquiries shall advise the General 
Accounting Office of the disposition to 
be made of the particular item in the 
final settlement and shall contain com­
plete information justifying the pay­
ments in question. Replies shall be 
submitted promptly in accordance with 
Departmental procedures. After the 
audit status date, a final attempt shall 
be made by the contracting officer to 
clear with the General Accounting Office 
all outstanding exceptions and reclaim 
vouchers prior to final settlemént.

§ 8.405-6 Final settlement, (a ) The 
contracting officer may proceed with 
completion of the settlement and execu­
tion of an appropriate settlement agree­
ment at any time after receipt of the 
final audit status letter. If no such letter 
has been received on or before the 15th 
day following the audit status date, the 
contracting officer may proceed on the 
basis that there are no outstanding ex­
ceptions.

(b) The fee shall be adjusted as pro­
vided in § 8.404-1.

(c) The final settlement agreement 
may include all claims of the Govern­
ment and of the contractor under the
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terminated contract, except that no 
amount may be allowed for any item of 
cost which is the subject of a General 
Accounting Office exception, either 
cleared by deduction or uncleared, or for 
any other item of cost of the same na­
ture, unless a reclaim voucher covering 
such cost has been presented by the con­
tractor and authorized by the General 
Accounting Office for payment.

(d) The provisions of the contract 
governing the types of reimbursable 
costs shall constitute the basis of nego­
tiation; however, if arx overall settlement 
of costs is agreed upon, agreement on 
each separate element of cost is not 
necessary. In appropriate cases, differ­
ences may be compromised and doubt­
ful questions settled by agreement. An 
overall settlement shall not, under any 
circumstances, be made the means of 
reimbursing contractors for costs which 
under the provisons of the contract are 
clearly not allowable.

§ 8.406 Partial termination. In the 
event of a partial termination of a cost-' 
reimbursement type contract, the settle­
ment shall be limited to adjustment of 
the fee, if any, unless the contracting 
officer determines that:

(a ) The terminated portion is clearly 
severable from the balance of the con­
tract; or

(b) Performance of the contract is 
virtually complete, or that performance 
of any continued portion is only on sub­
sidiary items or spare parts, or is other­
wise not substantial.
Subject to the foregoing exceptions, all 
costs under the contract, including those 
arising out of the partial termination, 
will continue to be presented in the 
same manner as prior to the notice of 
termination.

§ 8.407 Termination for default. The 
right to terminate a cost-reimbursement 
type contract for default is provided for 
in the Termination clause set forth in 
§ 8.702. In the event of termination, the 
cohtractor shall be reimbursed its allow­
able costs in accordance with the clause, 
and an appropriate reduction shall be 
made in the total fee, if any, computed 
in accordance with the default provisions 
of the contract (see paragraph (e) (1) 
(D ) (II ) of the clause in § 8.702). The 
costs of preparing the contractor’s set­
tlement proposal are not allowable. A 
cost-reimbursement type contract does 
not contain any provision for recovery 
of excess costs of reprocurement after 
termination for default, but see para­
graph (b) of the clause set forth in 
§ 7.203-5 of this chapter with respect to 
failure of the contractor to replace or 
correct defective supplies. The proced­
ures set forth in §§ 8.602 and 8.603 shall 
be used to the extent appropriate in con­
sidering the termination for default of a 
cost-reimbursement type contract. A  
ten-day notice to the contractor prior 
to termination for default is required in 
every case by the Termination clause in 
§ 8.702.

SUBPART E— DISPOSITION OF TERMINATION 
INVENTORY

§ 8.501 General.
§ 8.501-1 Methods of disposal. Sub­

ject to the Government exercising its
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right under the termination clause in a 
contract to acquire title to, and require 
delivery of, any items of termination in­
ventory, the contractor shall dispose of 
all termination inventory in the manner 
most favorable to the Government by the 
following methods, in the order of 
priority indicated :

(a ) Purchase or retention by the 
prime contractor ' or subcontractor at 
cost;

(b) Return to suppliers;
(c) Sale (including purchase or re­

tention at less than cost by the prime 
contractor or subcontractor) ; or

(d) Other disposition as hereinafter 
provided.

§ 8.501-2 General restrictions on 
contractor’s authority, (a ) The follow­
ing general restrictions are in addition 
to specific restrictions set. forth in this 
Subpart E.

(b) The authority of a contractor to 
purchase, retain, or dispoke of termina­
tion inventory or to authorize or approve 
a purchase, retention, or disposition by a 
subcontractor is subject to any appli­
cable Government restrictions on the 
disposition of material classified by rea­
son of military security and any contract 
provisions regarding the disposition of 
material subject to a lien.

(c) Contractors shall not sell termi­
nation inventory to persons known by 
them to be officers, enlisted personnel, or 
civilian employees of the Department of 
Defense.

(d ) The authority of a contractor to 
approve a sale or a purchase or retention 
at less than cost, by a subcontractor and 
the authority of a subcontractor to sell, 
or to purchase or retain at less than cost, 
termination inventory with the approval 
of the next higher-tier contractor does 
not include (1) a sale by a subcontractor 
to the next higher-tier contractor or to 
an affiliate of such contractor or of the 
subcontractor, or (2) a sale, or a pur­
chase or retention at less than cost, by .a 
subcontractor affiliated with the next 
higher-tier contractor. Each such ex­
cluded sale, purchase, or retention 
requires the written approval of the con­
tracting officer. A  firm shall be con­
sidered to be affiliated with another 
firm if they are under common control 
or if there is any common interest be­
tween them, by reason of stock owner­
ship or otherwise, which is sufficient to 
create a reasonable doubt that the bar­
gaining between them is completely at 
arm’s length. (

§ 8.502 Contractor-acquired property; 
purchase or retention at cost, or return 
to suppliers.

§ 8.502-1 Purchase or retention at 
cost. Contractors shall be .encouraged 
to purchase or retain- contractor-ac­
quired property at cost. No part of the 
cost of property so purchased or retained 
shall be included in settlement proposals. 
In any instance in which a contractor 
purchases or retains any allocable con­
tractor-acquired property for use in 
other continuing Government contracts 
or commercial operations, handling and 
transportation charges necessitated by 
the purchase or retention of such prop­
erty may be included in the contractor’s
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settlement proposal as “other costs”; 
Provided, That such costs are reasonable. 
Where property purchased or retained 
is for use on a continuing Government 
contract and is not in excess of the quan­
titative requirements for completion of 
that contract, that property shall be 
considered properly allocable to the con­
tinuing contract if that contract is sub­
sequently terminated, even though its 
procurement would otherwise constitute 
undue anticipation of production sched­
ules. If, as a result of the purchase or 
retention of property from a terminated 
contract for use on a continuing Govern­
ment contract, the contractor terminates 
subcontracts under the continuing Gov­
ernment contract, the charges incurred 
by reason of the termination of such 
subcontracts may be included in the 
termination claim under the terminated 
contract. .

§ 8.502-2 Return of property to sup­
pliers. Contractors are authorized and 
shall be encouraged to return allocable 
quantities of'contractor-acquired prop­
erty to suppliers for full credit less the 
supplier’s normal restocking charge, or 
15 percent of cost, whichever is less. 
Contractors shall not include in their 
settlement proposals the cost of such 
property returned to suppliers in accord­
ance with this section. Contractors may 
include in their settlement proposals as 
“other costs” the transportation, han­
dling, and restocking charges with re­
spect to the property so returned.

§ 8.502-3 Cost-reimbursement type 
contracts. Under cost-reimbursement 
type contracts, the contractor’s right to 
purchase or retain contractor-acquired 
property at cost (§ 8.502-1) or return 
such property to suppliers (§ 8.502-2) 
shall be subject to the approval'of the 
contracting officer after adjustment of 
previously reimbursed costs for such 
property.

§ 8.503 Inventory schedules.
§ 8.503-1 Submission of Inventory 

schedules. As promptly as possible after 
receipt of a Notice of Termination, the 
priine contractor is required to submit 
inventory schedules to the contracting 
officer covering all items of termination 
inventory, including Government-fur­
nished property: Provided, That ter­
mination inventory purchased or re­
tained at cost, or returned to suppliers, 
pursuant to § 8.502 shall not be listed. 
Inventory schedules may be submitted 
prior to submission of the settlement 
proposal. Submission shall not be de­
layed in order to supply complete cost 
data on items of work in process where 
such data is not readily available. Par­
tial schedules may be submitted from 
time to time when they cover substantial 
portions of a particular property classi­
fication in the termination inventory. 
Each schedule submitted shall be desig­
nated by the contractor as “partial” or 
“final.”

§ 8.503-2, Separate schedules. Sepa­
rate sets of schedules shall be submitted 
on the forms prescribed in §§ 8.802-4 
through 8.802-8, for contractor-acquired 
property and for Government-furnished 
property, and, within each of those cate­

gories, for each of the following classi­
fications :

(a ) Production equipment;
(b) Serviceable aircraft or aircraft 

components;
(c) Other serviceable or usable mate­

rials; and
(d) Scrap or salvage.

Classification of property by the contrac­
tor in the schedules shall be subject to 
the approval of the contracting officer.

§ 8.503-3 Inventory descriptions. A 
commercial description, adequate for dis­
posal and screening purposes, of all items 
having commercial value shall be in­
cluded in the inventory schedules. 
Where any items of termination inven­
tory bear a Government identification 
number, such: number shall be listed on 
the inventory schedules. In the case of 
other items, the contractor shall furnish 
a description sufficient to enable Jthe con­
tracting officer to determine the proper 
disposition thereof. The contractor shall 
consult the contracting officer when in 
doubt as to the extent of description re­
quired. The contractor need not itemize 
material believed to be scrap or salvage 
if (a ) such material is physically segre­
gated in the contractor’s plant; and (b) 
the contractor submits a statement de­
scribing the material generally, setting 
forth its approximate cost, and giving 
such other information as may be neces­
sary for the contracting officer to deter­
mine whether thé material is scrap or 
salvage. If the material is determined 
by the contracting officer to be scrap or 
salvage (see § 8.504), the contractor may 
make a single descriptive entry on an 
inventory schedule covering such ma­
terial and indicating its approximate 
total cost.

§ 8.503-4 Inventory schedule certifi­
cate. The certificate on the inventory 
schedules prescribed in § 8Î802-4 through 
§ 8.802-8 shall be executed by the con­
tractor on each schedule submitted. The 
certificate, among other things, tenders 
title to the Government of the property 
listed therein, unless the Government 
already has title thereto.

§ 8.503-5 Common items. Under no 
circumstances shall the contractor’s in­
ventory schedules include any items 
(except for property delivery of which 
has been required by the Government 
and except for Government-furnished 
property) reasonably usable on other 
work of the contractor without loss to 
it. (See § 8.302a (1) (a) (ii).)

§ 8.503-6 Withdrawals from inven­
tory schedules. If at any time prior to 
final disposition any items of contractor- 
acquired property listed in the contrac­
tor’s inventory schedules become 
reasonably usable on other work of the 
contractor without loss to it and this 
fact is known to the contractor, the 
contractor is required to purchase or re­
tain such items at cost in accordance 
with §§ 8.502-1 or 8.502-3, whichever is 
applicable, and shall amend its inven­
tory schedules and its settlement pro­
posal accordingly. Upon notification to 
the contracting officer, the contractor 
may similarly purchase or retain at cost 
any other items of property included in
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its inventory schedules. Withdrawal of 
Government-furnished p r o p e r t y in­
cluded in inventory schedules is subject 
to approval by the contracting officer.

§ 8.503-7 Rejection and correction 
of inadequate schedules— (a) General. 
Contracting officers shall cause to be 
verified, to the extent practicable, the 
physical count and condition of inven­
tories, including Government-furnished 
property, listed on the contractor’s in­
ventory schedules. If any inventory 
schedule submitted by a contractor is 
found to be inadequate, the contractor 
shall be promptly notified and required 
to correct or supplement the schedule as 
to the items which are deficient. Inven­
tory schedules shall not be rejected if 
the information contained therein is 
adequate for disposal purposes^ even if 
complete cost data on work in process 
are not available. Rejection of an in­
ventory schedule shall be limited where 
possible to specific items thereon and 
shall not necessarily render the entire 
schedule unacceptable.

(b) Effect on plant clearance period.
(1) Where only individual items on the 
inventory schedules covering all items of 
a particular property classification are in 
need of correction or amplification, the 
inventory schedules afs submitted shall be 
considered acceptable for purposes of 
starting the final phase of a plant clear­
ance period (see §8.101-12). However, 
where the inadequacy of an inventory 
schedule requires the return of the entire 
schedule to the contractor for correction 
or revision, the final phase of the plant 
clearance period as to the property clas­
sification covered thereby shall not begin 
until acceptable final schedules covering 
that property classification have been 
submitted.

(2) The contracting officer shall ad­
vise the contractor of any deficiencies ap­
parent in the inventory schedule within 
15 days after receipt of the final sched­
ule, or the schedules shall be deemed 
acceptable for purposes of starting the 
final phase of a plant clearance period. 
However, should substantial errors de­
velop which were not apparent from the 
inventory schedules previously deemed 
acceptable, the final phase of a plant 
clearance period shall not be deemed to 
have commenced until corrected sched­
ules have been submitted unless the con­
tracting officer determines that no un­
warranted delay in disposal operations 
was occasioned thereby.

§ 8.504 Scrap and salvage.
§ 8.504-1 General. Promptly a f t e r  

the submission of inventory schedules by 
the contractor, the contracting officer 
shall review, on cause to be reviewed, the 
contractor’s treatment of any items of 
termination inventory as scrap or sal­
vage (see § 8.503-3). The review shall 
include a careful examination of the in­
ventory schedules and in appropriate 
cases physical inspection of the property 
involved. Prior to determining that 
such items are scrap or salvage, the 
contracting officer shall obtain such ap­
provals as may be required by Depart­
mental procedures. If the contracting 
officer determines that any of the ma­
terials listed by the contractor as scrap

or salvage are serviceable or usable 
materials, the contractor shall, in ac­
cordance with such determination, sub­
mit revised inventory schedules (see 
§ 8.503-7). Property determined to be 
scrap and which, by other Government 
regulations, is required to be segregated 
by alloy or otherwise, shall be so segre­
gated by the contractor. Property de­
termined to be scrap or salvage may, with 
the approval of the contracting officer, 
be sold or otherwise disposed of by the 
-contractor in accordance with the pro­
visions of §§ 8.505-3, 8.507, or 8.509. In  
appropriate cases, when approved by the 
contracting officer, such sales may be 
consolidated with the contractor’s sales 
of scrap and salvage generated from its 
other work and, in such cases, the scrap 
warranty required by § 8.504-2 may be 
waived in the discretion of the contract­
ing officer.

§ 8.504-2 Scrap warranty, (a ) If any 
termination inventory is sold as scrap, 
a scrap warranty, substantially as set 
forth in § 8.805 shall be obtained.

(b) The scrap warranty may be re­
leased on behalf of the'Government by 
the contracting officer if, as considera­
tion for the release, the Government is 
paid the difference between (1) the price 
for which the material was sold as scrap 
and (2) an amount, approved by the 
contracting officer, not less than that 
which the material would bring if it 
were sold at a fair and reasonable price 
as set forth in § 8.507-2 (a ) , for purposes 
other than use as scraps The release of 
the scrap warranty shall be given by the 
Government and the consideration paid 
to the Government, even though the con­
tract containing the warranty was not 
made directly with the Government.

(c) In the event of resale of any ma­
terial subject to a scrap warranty, the 
seller is required to obtain an appropriate 
scrap warranty from the purchaser 
thereof. Upon tender of this warranty 
to the Government, the seller shall be re­
leased by the Government from liability 
under his own warranty.

§ 8.505 Screening of serviceable and 
usable property.

§ 8.505-1 Scope of screening, (a ) 
Subject to paragraphs (c) through (f ) 
of this section, serviceable and usable 
property, other than production equip­
ment, included in the contractor’s inven­
tory schedules shall be screened as 
follows:
_(1 ) Inventories of aircraft and air­

craft components shall be screened for 
possible redistribution within the De­
partments of the Air Force and Navy;

(2) Items, such as reserved materials, 
strategic and critical materials, and 
narcotics, shall be reported for any spe­
cial screening as required by Departmen­
tal procedures; and

(3) Inventories of other items shall be 
screened to the extent required by the 
procuring activity, which may include 
reporting to the Utilization Division, 
Armed Forces Supply Support Center.

(b) Production equipment inventories 
shall be screened to the extent required 
by the procuring activity. Production 
equipment determined upon completion 
of such screening to be excess to the

needs of the procuring activity shall be 
reported to the Utilization Division, 
Armed Forces Supply Support Center, 
for Department of Defense utilization 
screening, except when the acquisition 
value of the item is less than $300, or 
the condition of the item is N-4, E-4, 
0-4, R-3, R-4, X  (salvage), or scrap 
(see condition codes listed on Inventory 
Schedules, §§ 8.802-4 through 8.802-8). 
However, production * equipment in 
classes 3411 through 3419 and 3441 
through 3449 (see Cataloging Handbook 
H 2-1, Federal Supply Classification, O f­
fice of the Assistant Secretary of De­
fense (Supply and Logistics)) shall be 
reported regardless of condition.

(c) If the contractor has been directed 
by the Notice of Termination to deliver 
any items of termination inventory to 
the Government no further screening 
of those items shall be required.

(d ) If the total serviceable and usable 
property, other than production equip­
ment, included in the contractor’s in­
ventory schedules has an original cost 
of $1,000 or less, such property need not 
be screened within the procuring activity 
unless the contracting officer determines 
that screening is desirable.

(e) Line items included in the con­
tractor’s inventory, having an original 
cost of $300 or less, need not be screened 
if such items are listed by the contractor 
on a separate schedule or schedules un­
less the contracting officer determines 
that screening is desirable. The term 
“line item’’ means all substantially sim­
ilar articles under any one contract at 
any one location and which should be 
listed as a single entry in an inventory 
schedule.

(f ) Termination inventory to which 
§ 8.208-4 is applicable does not require- 
screening.

§ 8.505-2 Screening period. Produc­
tion equipment, and other property vol­
untarily reported by the procuring activ­
ity to the Utilization Division, Armed 
Forces Supply Support Center, in ac­
cordance with Departmental procedures, 
shall be screened within the Department 
of Defense for a period not to exceed 45 
calendar days after the issue date of the 
Excess Listing covering that property 
prepared by the Utilization Division. 
Upon expiration of* the screening period 
the contracting officer shall notify the 
contractor promptly that the listed in­
ventory, except that portion for which 
the contracting officer has received in­
structions from the Utilization Division, 
may be sold or otherwise disposed of as 
hereinafter set forth.

§ 8.505-3 Acquisition by Government. 
I f  any item of serviceable or usable prop­
erty is desired by any activity of the De­
partment of Defense, or other agency of 
the Government, for stock, diversion to 
other contracts, or other purposes, the 
contractor shall deliver such property 
as directed by the contracting officer. 
The order of priority of such acquisition 
shall be: the procuring activity, other 
activities of the Department of Defense, 
and other Government agencies.

§ 8.506 Government-furnished prop­
erty. Government-furnished property 
included in termination inventory, re-
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turn of which has not been required by 
the Government, may be disposed of in 
the same manner as other/termination 
inventory after screening in accordance 
with the requirements of § 8.505. The 
contracting officer is required to approve 
all such dispositions and may specify 
methods for preparing and routing in­
ventory schedules covering such prop­
erty.

§ 8.507 Sale or other disposition of 
termination inventory.

§ 8.507-1 General. Under the stand­
ard termination clauses, the contractor 
is required to use its best efforts to sell 
termination inventory, in the manner, 
at the times, to the extent, and at the 
prices directed or authorized by the con­
tracting officer, except that the contrac­
tor (a ) is not required to extend credit 
to any purchaser, and (b) may purchase 
or retain at less than cost àny items of 
termination inventory not retained by it 
at cost. Any property which is included 
in the contractor’s inventory schedules, 
which has not been acquired by the 
Government under § 8.505-3,. may be 
purchased or retained at less than cost 
by the contractor or sold by the con­
tractor tp a third party as provided in 
§ 8.507-2 or § 8.507-3 at any time aftef 
notification by the contracting officer 
that screening has been accomplished or 
Will not be required. Any such purchase, 
retention or sale shall be subject to the 
approval of the contracting officer, as 
part of or prior to the final settlement 
(see § 8.512 as to review by Property Dis­
posal Review Boards).

§ 8.507-2 Competitive sales, (a) Ex­
cept as provided in § 8.507-3, termination 
inventory shall be offered for sale on a 
competitive' basis. Generally, 3 bids 
shall be obtained, one of which may be 
submitted by the contractor. The prop­
erty shall be sold to that responsible 
bidder whose bid is most advantageous, to 
the Government, price and other factors 
considered, or purchased or retained by 
the contractor if its bid is most advanta­
geous to the Government: Provided, 
That the price shall be fair and reason­
able in the light of reasonable knowledge 
or test, of the market, due regard being 
had for current prices for any raw ma­
terials or products for which quotations 
are published, and to the circumstances, 
nature, condition, quantity, and location 
of property. Any bid by the contractor 
shall be submitted in the same manner 
as and concurrently with other bids. 
The contractor shall not be entitled to 
preference in any sale.

(b) Bids shall be solicited sufficiently 
in advance of the opening of bids to al­
low bidders an adequate opportunity to 
prépare and submit their bids. Bids 
shall be solicited by any one of the 
methods set forth below : Provided, That 
when deemed necèssary by the contractor 
to assure full and free competition, more 
than one method may be used : _And pro­
vided further, That where the original 
acquisition cost of serviceable material 
available for sale at any one time and 
location'is $25,000 or more, in addition 
to any other üîiethod of solicitation used, 
the sale shall also be advertised in a 
newspaper of general circulation as pro­

vided in subparagraph (4) of this para­
graph.

(1) A  notice of the proposed sale may 
be mailed or delivered to all prospective 
bidders; if this method is used, the 
bidders’ list shall include all known re­
sponsible prospective purchasers located 
in the general area in which the property 
is located;

(2) A notice of the proposed sale may 
be displayed at appropriate public places;

(3) A notice of the proposed sale may 
be published in appropriate trade jour­
nals or magaizines; *

(4) A notice of the proposed sale may 
be published in a newspaper of general 
circulation in the locality in which the 
property is located; or

(5) Where the amount or value of the 
property is not large enough to warrant 
preparation of a formal notice of the 
proposed sale, or other special circum­
stances are present, invitations to bid 
may, with the contracting officer’s ap­
proval, be issue'd orally, by telephone, or 
by other informal media, so long as the 
element of competition is maintained, 
and each such sale is fully documented.

(c) Any. notice of a proposed sale 
under paragraph (b) of this section shall 
indicate in general terms the types of 
material for sale, shall give the date on 
or after which such material will be 
available for sale, and shall reserve the 
right to reject any or all bids submitted. 
£>o far as feasible, lots shall be offered in 
such reasonable quantities as to permit 
all bidders, small as well as large, to 
compete on equal terms.

§ 8.507-3 Other sales, (a ) Sales, or 
'purchases or retentions at less than cost 
by the contractor, may, if the Govern­
ment’s interests are adequately pro­
tected, be authorized by the contracting 
officer without competitive bids when es­
sential in the interest of making a fair 
and prompt settlement (including the 
expeditious clearance of the contractor’s 
plant).

(b ) After such screening as may be 
required by Departmental procedures, 
scientific equipment allocated to termi-. 
nated research and development con­
tracts with educational institutions may 
be sold to or retained by the contractor 
for use in educational or research pur­
suits without obtaining competitive bids. 
Prices under which such equipment is 
transferred shall be negotiated between 
the contractor and the contracting 
officer.

(c) Sales, purchases, and retentions 
under paragraph (a ) or (b) of this sec­
tion shall be at prices which are fair and 
reasonable, and not less than the pro­
ceeds that could reasonably be expected 
to be obtained if the property were 
offered for competitive sale.

§ 8.507-4 Proceeds of sale. Unless 
otherwise provided in the contract, the 
proceeds of any sale, purchase or reten­
tion shall be credited to the Government 
as part of the settlement agreement, or 
otherwise credited to the price or cost of 
the work covered by the contract, or 
paid in such manner as the contracting 
officer may direct. — >. •

§ 8.507-5 Applicability of antitrust 
laws. Whenever any termination inven­

tory which has or may cost the Govern­
ment $1,000,000 or more (or any patents, 
processes, techniques, or inventions, ir­
respective of cost)* is to be sold or other­
wise disposed of to private interests, the 
Department concerned shall promptly 
notify the Attorney General and the Ad­
ministrator of General Services of the 
proposed disposal and the probable 
terms or conditions thereof; and shall 
await advice from the Attorney General 
as to whether,- so far as he can deter­
mine, the proposed disposition would 
tend to create or maintain a situation 
inconsistent with the antitrust laws. If 
the Attorney General advises that the 
proposed disposition would tend to create 
or maintain a situation inconsistent with 
the antitrust laws, such disposition will 
not be made.

§ 8.508 Donations, (a ) Termination 
inventory which is to be sold or other­
wise disposed of in accordance with 
§ 8.507 may be donated for educational 
public health, or civil defense purposes, 
including research, upon allocation by 
the Department of Health, Education 
and Welfare, subject to approval by the 
General Services Administration, as au­
thorized by the Federal Property and 
Administrative Services Act of 1949, as 
amended. To assist the Department of 
Health, Education and Welfare in lo­
cating property which is available for 
donation, each Military Department 
shall furnish that Department with a 
directory of activities where donable 
property files are maintained and may 
be examined.

(b) Schedules of termination inven­
tory available for donation shall be 
maintained in a donable property file for 
a period of 10 days from the date of the 
decision to dispose of the property in 
accordance with § 8.507. Within that 
time the Department of Health, Educa­
tion, and Welfare has the responsibility
(1) to notify the contracting officer of 
the items selected for donation and (2) 
to initiate a request to the appropriate 
General Services Administration re­
gional office for approval of the dona­
tion. Disposition of the property se­
lected shall be postponed pending action 
by the. General Services Administration; 
otherwise, the property shall be~ dis­
posed of in accordance with § 8.507. 
Notification to the contracting officer by 
the General Services Administration of 
the action on the request shall consti­
tute authority for the contracting officer 
to hold the property for a period not to 
exceed 40 days from the date of the noti­
fication required by subparagraph (1) 
of this paragraph or to take such action 
as the General Services Administration 
may direct. If  shipping instructions 
are not received for the property within 
the 40 day period, together with provi­
sion for payment of costs of care, 
handling, and transportation, incurred 
incident to donation, the contracting 
officer shall dispose of the property in 
accordance with § 8.507.

(c) Property required for use by the 
Department of Defense may be with­
drawn from the items available for 
donation at any time prior to shipment 
or delivery to the donee.
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§ 8.509 Destruction or abandonment.
(a) _ Termination inventory which is 
Government-furnished property or con­
tractor-acquired property and which is 
not otherwise disposed of under this 
part, may, in accordance with General 
Services Administration and Depart­
mental regulations, be destroyed or 
abandoned: Provided, That the con­
tracting officer has determined that it 
has no commercial value and no value 
to the Government, or that'the esti­
mated cost of its care and handling is 
greater than the probable sale price, or 
that because of its nature it constitutes 
a danger to public health, safety; or wel­
fare. Any such determination shall be 
subject to review in accordance with 
§ 8.512.

(b) Termination inventory which has 
been classified by reason of military se­
curity, and which is not required for the 
Government’s needs, shall, unless such 
classification is removed or changed by 
proper authority, be disposed of in ac­
cordance with applicable security regu­
lations.

(c) No termination inventory shall be 
abandoned on the contractor’s premises 
without the contractor’s consent.

§ 8.510 Special machinery, tooling 
and equipment. Except as otherwise 
provided in the contract, if the settle­
ment is to include any item of cost on 
account of special machinery and equip­
ment, or special tooling, the contracting 
officer shall take appropriate steps to 
protect the Government’s interest by:

(1) Requiring transfer of title to such 
property to the Government; .

(2) Requiring the inclusion of such 
property in the contractor’s inventory 
schedules, to be treated in the same 
manner as termination inventory; or

(3) In the event of purchase or reten­
tion by the contractor, making an equi­
table adjustment of the costs to be in­
cluded in the settlement for such prop­
erty, which adjustment shall take into 
account the rate of amortization there­
on, the possible use thereof on other 
work of the contractor, the ultimate 
disposal value thereof, and any rights to 
be retained by the Government.

§ 8.511 Removal and storage.
§ 8.511-1 Special storage at the ex­

pense and risk of -the contractor. The 
contractor may, at any time during the 
plant clearance period, upon written 
notice to the- contracting officer, store 
any items of termination inventory, not 
previously disposed of, in a warehouse or 
other storage location, on or off its own 
premises, unless otherwise directed by 
the contracting officer within 10 days of 
the receipt by the contracting officer of 
such notice. Such storage shall in no 
way modify the responsibility of the con­
tractor with respect1 to such property. 
The expense of such storage, including 
any rejnoval incident thereto, shall be 
borne by the contractor, Unless the con­
tracting officer determines that such re­
moval or storage is for the convenience 
of the Government.

§ 8.511-2 Storage at the expense and 
risk of the Government. At any time 
after expiration of the plant clearance

period, the contractor may submit to the 
contracting officer, a list certified as to 
quantity and quality, of any items of 
terminatioh inventory not previously dis­
posed of, exclusive of items the disposi­
tion of which has been directed or 
authorized by the contracting officer, and 
may request the Government to remove 
such items or enter into a storage, agree­
ment covering them. Not later than 15 
days thereafter, the Government shall 
accept title to such items and remove 
them or enter into a written storage 
agreement covering the same; Provided, 
That the list submitted shall be subject 
to verification by the contracting officer 
upon removal of the items (or if the 
items are stored, within 45 days from the 
date of sqbmission of the list). Any 
necessary adjustment to correct the list 
as submitted shall be made prior to final 
settlement. '

§ 8.512 Review of property disposal.
§ 8.512-1 Property disposal review 

boards. The head of each procuring 
activity shall establish one or more 
Property Disposal Review Boards. Each 
such Board shall be composed of at least 
three qualified officers or civilian em­
ployees. No person shall serve as a 
member of a Property Disposal Review 
Board in reviewing any property action 
in which he has participated.

§ 8.512-2 Required review. The fol­
lowing property disposal matters shall 
be reviewed by a Property Disposal Re­
view Board which shall submit its rec­
ommendations to the contracting officer 
prior to approval or ratification by the 
contracting officer:

(a ) A determination that material is 
scrap or salvage, if the  ̂original acquisi­
tion cost of the material is"$25,000 or 
more;

(b) A  release from a scrap warranty, 
if the original acquisition cost of the 
material is $10,000 or more;

(c) Any sales, purchases or retentions 
at less than cost made without com­
petitive bids (see § 8.507-3) where the 
original acquisition cost of the materials 
involved exceeds $25,000;

(d) A determination to destroy or 
abandon material (see § 8.509) if the 
original acquisition cost of the material 
exceeds $1,000;

(e) Any property disposal matter 
when requested by the contracting offi­
cer; and

(f ) Any property disposal matter 
when required by Departmental proce­
dures.

§ 8.513 Subcontractor termination in­
ventory. '

§ 8.513-1 General policy, (a ) The 
prime contractor and each subcontrac­
tor are primarily responsible' for the 
disposition of the termination inventory 
of their respective next lower-tier sub­
contractors, but all such disposals shall 
be subject to review by the contracting 
officer as provided in § 8.208-3 (c) (but 
see § 8.208-4). The policies and provi­
sions set forth in §§ 8.501, 8.5Ô2, 8.506, 
8.508, 8.509 and 8.512, shall be applicable 
in the case of subcontractors. Any 
rights which the prime contractor has 
or acquires in the termination inventory

of its first-tier or lower-tier subcontrac­
tors shall, to the extent directed by the 
contracting officer, be exercised for the 
benefit of the Government, in accord­
ance with the provisions of the contract 
between the Government and the prime 
contractor.

(b) Subcontractors in all tiers will 
prepare inventory schedules in accord­
ance with the requirements of this part. 
Normally disposition instructions for 
termination inventory, except service­
able and usable property, will be fur­
nished by the next higher-tier subcon­
tractor or tlje prime contractor, as the 
case may be. Each subcontractor may 
submit its next lower-tier subcontrac­
tors’ inventory schedules of serviceable 
and usable property directly to the con­
tracting officer for review and disposi­
tion instructions, unless otherwise di­
rected by the contracting officer. In the 
interest of expediting disposition of 
termination inventory, the cognizant 
contracting officer will permit such di­
rect submission, unless he determines 
that the submission of inventory sched­
ules through all intermediate tiers of 
subcontractors is necessary in the best 
interest of the Government. When 
such a determinatidïT is made, it must 
be in writing and a copy submitted to 
the Head of the Procuring Activity con­
cerned for review.

§ 8.513-2 Inventory -schedules. The 
prime contractor and each higher-tier 
subcontractor shall obtain adequate in­
formation concerning the termination 
inventory for which its subcontractors 
claim reimbursement. For this purpose, 
the . forms of inventory schedules .set 
forth in §§ 8.802-4 through 8.802-8 may 
be used, but their use is not required if 
substantially equivalent information is 
obtained, as called for by § 8.503. In any 
event, full information on the condition 
and usability of such inventory shall be 
furnished, and certificates similar to 
those set forth in such schedules shall be 
obtained from the subcontractor.

§ 8.513-3 Scrap and salvage. The 
prime contractor and each higher-tier 
.subcontractor shall review any recom­
mendations of their respective subcon­
tractors concerning scrap and salvage. 
If the prime contractor or the higher- 
tier subcontractor determines that any 
of the materials are serviceable and 
usable materials, it shall require the sub­
contractor'to submit revised inventory 
data in accordance with such determina­
tion. The Government shall not be 
bound by any determination that mate­
rial is scrap or salvage unless the de­
termination, and any sale of the material 
'as scrap or salvage, have the prior ap­
proval of the contracting officer. A  

. scrap warranty running to the Govern­
ment shall be obtained wherever such 
material is sold as scrap.

§ 8.513-4 Serviceable a n d  usable, 
property. Subcontractor termination in­
ventory, which is not purchased or re­
tained at cost, and which is determined 
to be serviceable and usable property 
shall be disposed of by:

(a) Submission for screening and pos­
sible redistribution within the Govern­
ment pursuant ta § 8.505 ; and
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(b) Sales to third parties (including 
purchases or retentions at less than cost 
by the subcontractor, a higher-tier sub­
contractor, or the prime contractor) 
made in general conformity with § 8.507.

§ 8.514 Adjustment prior to final set­
tlement.

§ 8.514-1 Duty of contractors to in­
form Government. By the terms of the 
Inventory Schedule Certificate set forth 
in Inventory Schedules A, B, C, D, and 
E (see § 8.802-4 through 8.802-8) the 
contractor or subcontractor is required 
to inform the Government of any sub­
stantial change in the status of its ter­
mination inventory arising between the 
date of submission of its termination 
inventory schedules and final disposition 
of such inventory.

§ 8.514-2 Right of government to re­
view inventory schedules, (a) Regard­
less of any disposition of termination 
inventory pursuant to this subpart, the 
Government shall continue to have the 
right^ prior to final settlement, to re­
quire additional information concerning 
such inventory, to contest its allocability 
to the terminated portion of thé con­
tract, or to exclude such inventory from 
the settlement on any proper grounds.

(b) If, prior to final settlement, the 
Government determines „that any por­
tion of the termination inventory is not 
allocable to the terminated contract or 
should be excluded from the settlement 
on any other grounds, the cost thereof, 
and any credits related thereto, shall be 
excluded from the settlement. If the 
contractor has actually paid to the 
Government the proceeds realized from 
the disposition of such inventory, the 
Government shall repay such proceeds 
to the contractor. If such inventory has 
been delivered to the Government, nor­
mally it should be returned to the con­
tractor at the contractor’s expense and 
risk.

§ 8.515 Accounting for. termination 
inventory, (a ) Prior to final settlement 
with the prime contractor, all termina­
tion inventory of the prime contractor 
and its subcontractors must be ac­
counted for as follows:

(D  By purchase or retention at cost 
by the contractor or subcontractor, or 
by return to suppliers, and omission or 
withdrawal of such inventory from the 
contractor’s inventory schedules (see 
§ 8.502) ;

(2) By transfer to the Government 
(see § 8.505-3) ;

(3) By sale (including purchase or 
retention at less than cost by the con­
tractor or subcontractor) and applica­
tion of the proceeds or agreed value in 
reduction of the contractor’s claim, or 
otherwise to the credit of the Govern­
ment (see § 8.507) ;

(4) By destruction or ' abandonment 
(see § 8.509);

(5) By donation (see § 8.508) ; or
(6) By other disposition in accord­

ance with the terms of the contract 
and of this part.

(b) In the eyent that any termina­
tion inventory not disposed, of is lost, 
destroyed, damaged, or for any reason 
cannot be delivered by the contractor 
at the time of settlement of its termina-
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tion claim, such termination inventory, 
unless the Government has expressly 
assumed the risk involved, or unless the 
contract provides otherwise, shall be ac­
counted for as inventory purchased or 
retained by the Contractor, and the fair 
value of the- inventory, as determined 
by the contracting officer, shall be de­
ducted from t̂he termination claim.

SUBPART F— TERMINATION FOR DEFAULT
§■8.600 Scope of subpart. This sub­

part sets forth policies and procedures 
for the utilization and application of 
the Default clause set forth in § 8.707 
for fixed-price supply contracts, and the 
“Termination for Default— Damages for 
Delay— Time Extensions” . clause set 
forth in § 8.709 for fixed-price construc­
tion contracts. (For cost-reimbursement 
type contracts, see § 8.407.)

§ 8.601 General, (a ) Termination 
for default is generally the exercise of a 
contractual right of the Government to 
terminate the contract in whole or in 
part by reason of the contractor’s failure, 
actual or anticipatory, to perform- its 
obligations under the contract.

(b) If the contractor can establish 
that its failure to perform arose out of 
causes beyond its control and without 
its fault or negligence, the contract 
clauses in §§ 8.707 and 8.709 provide 
that a termination for default shall be 
deemed to have been a termination for 
the convenience of the Government, and 
the rights and obligations of the parties 
shall be governed accordingly.

(c) The Government may also in ap­
propriate cases exercise termination or 
cancellation rights in addition to those 
set forth in the contract clauses (see 
for example, paragraph (f) of the De­
fault clause in § 8.707).

§ 8.602 Termination of fixed-price 
supply contracts for default.

§ 8.602-1 The Government’s right to 
terminate for default. Under contracts 
containing *the Default clause in § 8.707 
the Government has the right, subject 
to the notice requirements of the clause, 
to terminate the whole or any part of 
the contract for default if the contrac­
tor (a ) fails to make delivery of the 
supplies or to perform the services with­
in the tifhe specified in the contract, 
(b) fails to perform any other provision 
of the contract, or <c) fails to make' 
progress so as to endanger performance 
of the contract.

§ 8.602-2 Effect of termination for 
default. Under a termination for de­
fault the Government is not liable for 
the contractor’s costs oh undelivered 
work, and is entitled to the repayment 
of any advance payments and of any 
progress payments applicable to such 
work. The Government may elect to 
take all or any part of the completed 
supplies and manufacturing materials 
(see paragraph (d) of the clause set 
forth in § 8.707). The Government 
shall pay to the contractor the contract 
price for such completed supplies de­
livered and accepted,/ and the amount 
agreed upon by the contractor and the 
contracting officer for such manufactur­
ing materials delivered*" and accepted 
and for the protection and preservation

of such property. The contractor shall 
be liable to- the Government for any ex­
cess costs for supplies and services pro­
cured similar to those terminated (see 
§ 8.602-6), and for any other damages, 
whether or not repurchase is effected 
(see § 8.602-7).

§ 8.602-3 Procedure for default, (a) 
The contracting officer shall consider 
the following factors in determining 
whether to terminate a contract for de­
fault:

(1) The provisions of the contract, 
and applicable laws and regulations;

(2) The specific failure of the con­
tractor and, unless time does not per­
mit, the excuses, if any, for such failure;

(3) The availability of the supplies or 
services from other sources;

(4) The urgency of the need for the 
supplies or services and the period of 
time which would be required to obtain 
the supplies or services from other 
sources as compared with the time in 
which delivery could ha obtained from 
the delinquent contractor;

(&> The degree of essentiality of the 
contractor in the Government procure­
ment program and the effect of a termi­
nation for default upon the contractor’s 
capability as a supplierjunder other con­
tracts; ~

(6) The effect of a termination for 
default on the ability of the contractor 
to liquidate guaranteed loans, progress 
payments, or advance payments; and

(7) Any other pertinent facts and cir­
cumstances.

(b) If the foregoing consideration in­
dicates that termination for default is 
appropriate, the contracting officer 
should, if practicable, notify the con­
tractor by letter of the possibility of such 
termination. This letter shall call the 
contractor’s attention to its contractual 
liabilities in the event thp contract is 
terminated for default and request an 
explanation of the contractor’s failure 
to perform the contract. The letter may 
further state that failure of the con­
tractor to present such explanation may 
be taken as an admission that no valid 
explanation exists. When appropriate, 
the letter may invite the contractor to 
discuss the matter at a conference.

(c) If, after compliance with the fore­
going procedures, the contracting officer 
determines that termination for default 
is proper, he shall, where the termination 
is predicated upon the contractor’s fail­
ure to make timely deliveries, issue a 
notice of termination at once. If the ter­
mination is predicated upon any other 
failure of the contractor, the contractor 
shall be given written notice specifying 
such failure and providing a period of 
10 days (or such longer period as the con­
tracting officer may authorize) in which 
to cure such failure. Where appropriate, 
this notice may be made a part of the 
•letter described in paragraph (b) of this 
sectipn. Upon expiration of the 10 days 
(or longer period), the contracting officer 
may issue a notice of termination for pe- 
fault unless he détermines that the 
failure to perform has been cured.

(d) ’The notice of termination for de­
fault shall:

(1) Set forth the contract number
and date ;
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(2) Describe the acts or omissions 
constituting- the default;

(3) State that the contractor’s right 
to proceed further with performance of 
the contract (or a specified portion of the 
contract) is terminated;

(4) State that the supplies or services 
terminated may be procured against the 
contractor’s account, and that the con­
tractor wiH be held liable for any excess 
costs;

(5) State that the Government re­
serves all rights and remedies provided by 
law or under the contract, in addition to 
charging excess costs; and

(6) State that the notice constitutes 
a decision that the contractor is in de­
fault as specified, and that the contractor 
has the right to appeal as specified in the 
Disputes clause.
If the contracting officer has investigated 
the contractor’s excuses for the failure 
to perform, the notice of termination 
shall also state that it constitutes a de­
cision that the failure to perform was 
not due to causes beyond the control and 
without the fault or negligence of the 
contractor, and that the contractor has 
the right to appeal as specified in the 
Disputes clause.
1 (e) The same distribution shall be 
made of the termination notice ajs was 
made of the contract. In addition, a 
copy shall be furnished to the disbursing 
officer who shall be advised to withhold 
further payments under the terminated 
contract pending additional instructions, 
which shall be given when sufficient in­
formation is available.

(f) If the contracting officer deter­
mines that the contractor’s failure to 
perform arose from causes beyond its 
control and without its fault or negli­
gence, the contracting officer shall not 
terminate the contract for default. Un­
der such circumstances, if it is in the 
best interests of the Government to do 
so, the contracting officer may terminate 
the contract for the convenience of the 
Government.

(g) If the contracting officer has not 
been able to determine, prior to issuance 
of the notice of termination, whether the 
contractor’s failure to perform arose 
from causes beyond its control and with­
out its fault or negligence, he shall make 
a written decision on that point as soon 
as practicable after issuance of the no­
tice of termination. Such decision shall 
be delivered promptly to the contractor 
with a  notification that it has the right 
to appeal as specified in the Disputes 
clause.

§ 8.602-4 Procedure in lieu of termi­
nation for default. The f o l l o w i n g  
courses of action, among others, are 
available to the contracting officer in lieu 
of termination for default, when in the 
best interest of the Government:

(a) Permit the contractor, its surety, 
or its guarantor, to continue performance 
of the contract under a revised delivery 
schedule;

(b) Permit the contractor to continue 
Performance of the contract by means 
of a subcontract, or other business ar^ 
rangement with an acceptable third 
party: Provided, The rights of the Gov­
ernment are adequately preserved; or

(c) If the requirement for the supplies 
and services specified in the contract 
no longer exists, and the contractor is 
not liable to the Government for 
damages as provided in § 8.602-7, exe­
cute a no-cost termination settlement 
agreement utilizing the form set forth 
in §§ 8.806-G and 8.806-7 as a guide.

§ 8.602-5 Memorandum by the con­
tracting officer. In all cases where a con­
tract is terminated for default or where a 
procedure authorized by § 8.602-4 is fol­
lowed, the contracting officer shall pre­
pare a memorandum for the contract 
file explaining fully the reasons for the 
action taken.

§ 8.602-6 Repurchase against con­
tractor’s account, (a ) Where the sup­
plies or services are still required after 
termination, repurchase of supplies or 
services which are the same as or similiar 
to those called for in the contract, shall 
be made against the contractor’s account 
as soon as practicable after termination. 
Such repurchase shall be at as_ reason­
able a price as practicable considering 
the quality required by\ the Government 
and the time within which the supplies 
or services are required. The contract 
of repurchase may be made for a quan­
tity in excess of the undelivered quantity 
terminated for default, when such ex­
cess quantity is needed, but excess costs 
may be charged against the defaulting 
contractor for no more than the unde­
livered quantity terminated for default 
(including variations in quantity per­
mitted by the terminated contract).
- ( b )  If repurchase is effected at a price 

in excess- of the price of the supplies 
terminated, the contracting officer shall 
make a written demand on the con­
tractor for the total amount of such ex­
cess and if the contractor fails to make 
payment, the contracting officer shall 
follow Departmental procedures for col­
lecting claims in favor of the Govern­
ment.

§ 8.602-7 Other damages, (a ) If a 
contract is terminated for default or if a 
course of action in Heu of termination 
for default is followéd. (see § 8.602-4), 
the contracting officer shall promptly' 
ascertain and make demand for any 
liquidated damages to which the Gov­
ernment may be entitled under the 
contract. Pursuant to the contract pro­
visions for ' Hquidated damages in 
§ 7.105-5, such damages are in addition 1 
to any excess cost of reprocurement.

(b) If the Government has suffered 
any other ascertainable damages as a 
result of the contractor’s default, the 
contracting officer, on the basis of legal 
advice, shall take appropriate action to 
assert the Government’s claim for such 
damages.

§ 8.603 Termination of fixed-price" 
construction contracts for default.

§ 8.603-1 Termination of the con­
tractor’s right to proceed. Under con­
tracts containing the Termination for 
Default— Damages for Delay— Time Ex­
tensions clause set forth in § 8.709, the 
Government has the right to terminate 
the contractor’s right to proceed with 
the work if the contractor (a) fails to 
prosecute the work required by the con­

tract, or any separable part thereof, 
with such diligence as will insure its 
completion within the time specified in 

’ the contract or any extension thereof, 
or (b) fails to complete the work re­
quired under the contract within such 
time.

§ 8.603-2 Effect of termination for 
default. I f  a contractor’s right to pro­
ceed is terminated for default, the Gov­
ernment may take over and complete 
or cause to be completed the work, tak­
ing possession of and utilizing such 
materials, appliances and plant as may 
be on the site and necessary therefor, 
and the contractor and its sureties shall 
be liable to the Government for any ex­
cess costs caused thereby. If after taking 
over the work the Government is not 
reasonably \able to complete it, or have 
it completed, within the time specified 
for completion in the defaulted contract, 
the contractor shall, in addition to any 
excess costs, be liable for liquidated 
damages for the delay as specified in 
the contract, or for actual damages 
caused by the delay if liquidated dam­
ages are not so specified.

§ 8.603-3 Procedure for default.' (a ) 
The contracting officer shall consider 
the following factors in determining 
whether to terminate a contract for de­
fault:

(1) The provisions of the contract, 
and applicable laws and regulations;

(2) The specific failure of the con­
tractor and excuses, if any, for such 
failure;

(3) The period of time which would 
be required for the Government or 
another contractor to complete the work 
as compared to the time required for 
completion by the delinquent con­
tractor;

(4) The effect of a termination for 
default on the abihty of the contractor 
to liquidate guaranteed loans, progress 
payments, or advance payments; and

(5) Any other pertinent facts and 
circumstances.
. (b) If the contracting officer deter­

mines that the contractor’s failure to 
perform arises from causes beyond its 
control and without its fault or negli­
gence, the contracting officer shall not 
terminate the contractor’s right to pro­
ceed, nor shall the contractor be charged 
with liquidated or actual damages be­
cause of any delays occasioned by such 
causes.

(c) If the contracting offioer deter­
mines that it is in the best interests of 
the Government to terminate for default 
the contractor’s right to proceed, the 
contracting officer shall promptly send 
a written notice to the contractor termi­
nating its right to proceed. The notice 
shall:

(1) Set forth the contract number and 
date;

(2) Describe the act or omissions, and 
the extent of the resultant delay, con­
stituting the default;

(3) State that the contractor’s right 
to proceed further with performance of 
the contract (or of a specified portion 
of the contract) is terminated;

(4) State that the Government may 
cause the contract to be completed and
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that the contractor will be held liable 
for any excess costs;

(5) State that the Government re­
serves all rights and remedies provided 
by law or under the contract, in addition 
to charging excess costs;

(6) State that the notice constitutes 
a decision, pursuant to the Disputes 
clause, that the contractor is in default 
as specified and that the delay is not ex­
cusable; and

(7) State that the contractor has the 
right to appeal as specified in the Dis­
putes clause.

(d) The same distribution shall be 
made of the termination notice as was 
made of the contract, including a copy 
to the surety. In addition, a copy shall 
be furnished to the disbursing oflicer 
who shall be advised to withhold further 
payments under the terminated contract 
pending additional instructions which 
shall be given when sufficient informa­
tion is available.

e) Promptly Rfter issuance of the 
termination notice, the contracting offi­
cer shall determine the manner in which 
the work is to be completed and whether 
the materials, appliances, and plant 
which are on the site will be needed.

§ 8.603-4 Procedure in lieu of termi­
nation for default. If, after due consid­
eration, the contracting officer deter­
mines that termination is not in the best 
interests of the Government although 
the contractor is in default, he may per­
mit the contractor to continue the work, 
and the contractor and its sureties shall 
be liable to the Government for liqui­
dated damages, as specified in the con­
tract, or if liquidated damages are not so 
specified, to any actual damages oc­
casioned by the failure of the contractor 
to complete the work in accordance with 
the terms of the contract,

§ 8.603-5 Memorandum by the con­
tracting officer. In all cases where a 
contractor’s right to proceed is termi­
nated for default or where the procedure 
authorized by § 8.603-4 is followed, the 
contracting officer shall prepare a mem­
orandum for the contract file explaining 
fully the reasons for the action t^ken.

§ 8.603-6 Other damages. In addition 
to any excess costs occasioned the Gov­
ernment in connection with the com­
pletion of the work, the contractor and 
its surety are liable for liquidated 
damages if specified in the contract, or 
if liquidated damages are not specified, 
for any actual damages occasioned by 
such delay. All retained percentages of 
progress payments previously made to 
the contractor and any progress^ pay­
ments due for work completed prior to 
the termination of the right to proceed 
shall be used for the purpose of liquidat­
ing the liability of the contractor and its 
surety to the Government for such excess 
costs and liquidated or actual damages.

SUBPART G— CLAUSES
§ 8.700 Scope of subpart. This sub­

part contains certain contract clauses 
related to the termination of contracts 
for the convenience of the Government 
and for default. Special purpose clauses 
when authorized by Departmental pro­
cedures and consistent with the policies

RULES AND REGULATIONS
set forth in this subchapter may be used 
in appropriate cases.

§ 8.701 Termination clause for fixed- 
price contracts. Except as otherwise 
permitted by § 8.705, the following clause 
shall be used in any fixed-price contract 
in excess of $1,000 for supplies or ex­
perimental, developmental, or research 
work other than (a ) construction, alter­
ations, or repair of buildings, bridges, 
roads, or other kinds of real property, or 
(b ) experimental, developmental, or re­
search work with educational or non­
profit institutions, where no profit is 
contemplated.;

T ermination for Convenience of the 
G overnment

(a ) The performance of work under this 
contract may be terminated by the Gov­
ernment in accordance with this clause in 
whole, or from time to time in part, when­
ever the Contracting. Officer shall determine 
that such termination is in the'best interests 
of the Government. Any such termination 
shall be effected by delivery to the Con­
tractor of a Notice of Termination speci­
fying the extent to which perforinance of 
work under the contract is terminated, and 
the date upon which such termination be­
comes effective.

(b ) After receipt of a Notice of Termi­
nation, and except as otherwise directed 
by the Contracting Officer, the Contractor 
shall:

(1) Stop work under the contract on the 
date and to the extent specified in the No­
tice of Termination;

(2) Place no further orders or subcon­
tracts for materials, services or facilities, 
except as may be necessary for completion 
of such portion of the work under the con­
tract as is not terminated;

(3) Terminate all orders and subcontracts 
to the extent that they relate to the per­
formance of work terminated by the Notice 
of Termination;

(4) Assign to the Government, in the 
manner, at the times, and to the extent 
directed by the Contracting Officer, all of 
the. right, title, and interest of the Con­
tractor under the orders, and subcontracts 
so terminated, in which case the Govern-. 
ment shall have the right, in its discretion,' 
to settle or pay any or all claims arising out 
of the termination of such orders and sub­
contracts;

(5) (Settle all outstanding liabilities and 
all claims arising out of such-termination 
of orders and subcontracts, with the ap­
proval or ratification of the Contracting Of­
ficer, to the extent he may require, which 
approval or ratification shall be final for 
all the purposes of this clause;

(6) Transfer title and deliver to the Gov­
ernment, in the manner, at the times, and 
to the-extent, if any, directed by the Con­
tracting Officer, (A ) the fabricated or un­
fabricated parts, work in process, completed 
work, supplies, and other material produced 
as a part of, or acquired in connection with 
the performance of, the work terminated by 
the Notice of Termination, and (B ) the com­
pleted or partially completed plans, draw­
ings, information and other property which, 
if the contract had been completed, would 
have been required to be furnished to the 
Government;

(7) Use its best efforts .to sell, in the man­
ner, at the times, to the extent, and at the 
price or prices directed or authorized by the 
Contracting Officer, any property of the 
types referred to in (6) above: Provided, 
however, That the Contractor (A ) shall not 
be required to extend credit to any purchaser, 
and (B ) may acquire any such property un­
der the conditions prescribed by and at a 
price or prices approved by the Contracting 
Officer; And provided further, That the pro­

ceeds of any such transfer or disposition 
shall be applied in reduction of any pay­
ments to be made by the Government to the 
Contractor under this contract or shall 
otherwise be credited to the price or cost 
of the work covered by this contract or paid 
in such other manner as the Contracting 
Officer may direct;

(8) Complete performance of such part 
of the work as shall not have been termi­
nated by the Notice of Termination; and

(9) Take such action as may be necessary, 
or as the Contracting Officer may direct, for 
the protection and preservation of the prop­
erty related to this contract which is in the 
possession of the Contractor and in which 
the Government has or may acquire an 
interest.'
At any time after expiration of the plant 
clearance period, as defined in 32 CFR Part 8, 
as it may be amended from time to time, 
the Contractor may submit to the Contract­
ing Officer a list, certified as to quantity and 
quality, of any or all items of termination 
inventory not previously disposed of, exclu­
sive of items the disposition of which has 
been directed or authorized by the Con­
tracting Officer, and may request the Gov­
ernment to remove such items or enter into 
a storage agreement covering them. Not 
later than fifteen (15) days thereafter, the 
Government will accept title to such items 
and remove them or enter into a storage 
agreement covering the same: Provided, 
That the list submitted shall be subject to 
verification by the Contracting Officer upon 
removal of the items, or if the items are 
stored, within forty-five (45) days from the 
date of submission of the list, and any neces­
sary adjustment to correct the list as sub­
mitted shall be made prior ̂ to final settle­
ment.

(c ) After receipt of a Notice of Termina­
tion, the Contractor shall submit to the Con­
tracting Officer its termination claim, in the 
form and with certification prescribed by the 
Contracting Officer. Such claim shall be 
submitted promptly but in no event later 
than one year from.the effective date of ter­
mination, unless one or more extensiofis in 
writing are granted by the Contracting Of­
ficer, upon request of the Contractor made in 
writing within such one year period or 
authorized extension thereof. However, if 
the Contracting Officer determines that the 
facts justify such action, he may receive and 
act upon any such termination claim at any 
time after such one year period or any exten­
sion thereof. Upon failure of the Contractor 
to submit its termination claim within the 
time allowed, the Contracting Officer may, 
subject to any Settlement Review Board ap­
provals required by 32 CFR Part 8 in effect 
as of the date of execution of this contract, 
determine, on the basis of information avail­
able to him, the amount, if any, due to the 
Contractor by reason of the termination and 
shall thereupon pay to the Contractor the 
amount so determined.

(d ) Subject to the provisions of para­
graph (c ), and subject to any Settlement 
Review Bpard approvals required by 32 CFR 
Part 8 in effect as of the date of execution 
of this contract, the Contractor- and the 
Contracting Officer may agree upon the 
whole or any part of the amount or amounts 
to be paid to the Contractor by reason of 
the total or partial termination of work pur­
suant to this clause, which amount or 
amounts may include a reasonable allow­
ance for profit on work done: Provided, 
That such agreed amount or amounts, ex­
clusive of settlement costs, shall not exceed 
the total contract price as reduced by the 
amount of payments otherwise made and 
as further reduced by the contract price of 
work not terminated. The contract shall 
be amended accordingly, and the Contractor 
shall be paid the agreed amount. Nothing 
in paragraph (e) of this clause, prescribing 
the amount to be paid to the Contractor in
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the event bf failure of the Contractor and 
the Contracting Officer to agree upon the 
whole amount to he paid to the Contractor 
by reason of the termination of work pur­
suant to this clause, shall be deemed to 
limit, restrict, or otherwise determine or 
affect the amount or amounts which may 
be agreed upon to be paid to the Contractor 
pursuant to this paragraph (d ) .

(e) In the event of the failure of the 
Contractor and the Contracting Officer to 
agree as provided in paragraph (d ) upon 
the whole amount to be paid to the Con­
tractor by reason of the termination of 
work pursuant to this clause, the Contract­
ing Officer shall, subject to any Settlement 
Review Board approvals required by 32 CPR 
Part 8 in effect as of the date of execution 
of this contract, determine, on the basis of 

„information available to him, the amount, 
if any, due to the Contractor by reason of 
the termination and shall pay to the Con­
tractor the amounts determined as follows:

(1) For completed supplies accepted by
the Government (or sold or acquired as 
provided in paragraph (b ) (7) above) and 
not theretofore paid for, a stun equivalent 
to the aggregate price for such supplies com­
puted in accordance with the price or prices 
specified in the contract, appropriately ad­
justed for any saving of freight or other 
charges; v - - ' •

(2) The total of—
(A ) The costs incurred in the perform­

ance of the work terminated, including ini­
tial costs and preparatory expense allocable 
thereto, but exclusive of any costs attributa­
ble to supplies paid or to be paid for under 
paragraph (e) (1) hereof;

(B) The cost of settling and paying 
claims arising out of the termination of 
work under subcontracts or orders, as pro­
vided in paragraph (b ) (5) above, which are 
properly chargeable to the terminated por­
tion of the contract (exclusive of amounts 
paid or payable on account of supplies or 
materials delivered or services furnished by 
subcontractors or vendors prior to the effec­
tive date of the Notice of Termination, 
which amounts shall be included in the 
costs payable under (A ) above; and

(C) A sum, as a profit, equal to 2 per­
cent of that part of the amount determined 
under (A ) above which represents the cost 
of articles and materials not processed by 
the Contractor, plus a sum equal to 8 per­
cent of the remainder of such amount, but 
the aggregate of such sums shall not exceed 
6 percent of the whole of the amount de­
termined under (A ) above, which amount 
for the purpose of this subdivision (C ) shall 
exclude any charges for interest on borrow­
ings: Provided, however, That if it appears 
that the Contractor would have sustained 
a loss on the entire contract had It been 
completed, no profit shall be included or 
allowed under this' subdivision (C ) and an 
appropriate adjustment shall be made re­
ducing the amount of the settlement to 
reflect the indicated rate of loss; and

(3) The reasonable costs of settlement, in­
cluding accounting, legal, clerical, and other 
expenses reasonably necessary for the prep­
aration of settlement claims and supporting 
data with respect to the terminated portion 
of the contract and for the termination and 
settlement of subcontracts thereunder, to­
gether with reasonable storage, transporta­
tion, and other costs incurred in connection 
with the protection or disposition of prop­
erty allocable to this contract.
The total sum to be paid to the Contractor 
under ( l )  and (2) of this paragraph (e) 
shall not exceed the total contract price as 
reduced by the amount of payments other­
wise made and as further reduced by the con­
tract price of work not terminated. Except 
tor normal spoilage, and except to the ex­
tent that the Government shall have other­
wise expressly assumed the risk of loss, there 
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shall be excluded from the amounts payable 
to the Contractor as provided in (e ) (1) and 
(2) (A ) above, the fair value, as determined 
by the Contracting Officer, of property which 
is destroyed, lost, stolen, or damaged so as 
to become undeliverable to the Government, 
or to a buyer pursuant to paragraph (b ) (7 ).

( f ) Any determination of costs under para­
graph (c) or -(e) thereof shall be governed 
by the principles for consideration of costs 
set forth in 32 CFR 8.302, as in effect on 
the date of this contract.

(g ) The Contractor shall have the right 
of appeal, under the clause of this con­
tract entitled "Disputes,” from any deter­
mination made by the Contracting Officer 
under paragraphs (c) or (e) above, except 
that if the Contractor has failed to submit 
its claim within the time provided in para­
graph (c) above and has failed to request 
extension of such time, it shall have no 
such right of appeal. In any case where 
the Contracting Officer has made a deter­
mination of the amount due under para­
graph (c) or (e ) above, the Government 
shall pay to the Contractor the following: (i)  
I f  there is no right of appeal hereunder or 
if no timely appeal has been taken, the 
amount so determined by the Contracting 
Officer, or (ii) if an appeal has been taken, 
the amount finally determined on such ap­
peal.

(h ) In arriving at the amount due the 
Contractor under this clause there shall be 
deducted (i )  all unliquidated advance or 
other payments pnsaccount theretofore made 
to the Contractor, applicable to the ter­
minated portion of this contract, (ii) any 
claim which the Government may have 
against the Contractor in connection with 
this contract, and (iii) the agreed price for, 
or the proceeds of sale of, any materials, 
supplies, or other things acquired by the 
Contractor or sold, pursuant to the pro­
visions of this clause, and not otherwise re­
covered by or credited to the Government.

(i) If the determination hereunder be par­
tial, prior to the settlement of the termi­
nated portion of this contract, the Contractor 
may file with the Contracting Officer a re­
quest in writing for an equitable adjust­
ment of the price or prices specified in the 
contract relating to the continued portion 
of the contract (the portion not terminated 
by the Notice of Termination), and such 
equitable adjustment as may be agreed 
upon shall be made in such price or prices.

( j )  The Government may from time to 
time, under such terms and conditions as it 
may prescribe, make partial payments and 
payments on aceount against costs incurred 
by the Contractor in connection with the 
terminated portion of this contract when­
ever in the opinion of the Contracting O f­
ficer the aggregate of such payments shall 
be within the amount to which the Con­
tractor w ilLbe entitled hereunder. I f  the 
total of such payments is in excess of the 
amount finally agreed or determined to be 
due under this clause, such excess shall be 
payable by the Contractor to the Govern­
ment upon demand, together with interest 
computed at the rate of 6 percent per an­
num, for the period from the date such ex­
cess payment is received by the Contractor 
to the date on which such excess is repaid 
to the Government: Provided, however, 
That no interest shall be charged with re­
spect to any such excess payment attribut­
able to a reduction in the Contractor’s 
claim by reason of retention or other dis­
position of termination inventory until ten 
days after the date of such retention or dis­
position, or such later date as determined 
by the Contracting Officer by reason of the 
circumstances.

(k ) Unless otherwise provided for in this 
Contract, or by applicable statute, the Con­
tractor, from the effective date of termina­
tion and for a period of six years after final 
settlement under this y contract, shall pre­

serve and make available to the Govern­
ment at all reasonable times at the Office 
of the Contractor but without direct charge 
to the Government, all its books, records, 
documents, and other evidence bearing on 
the costs and expenses of the Contractor 
under this contract and relating to the work 
terminated hereunder, or, to the extent ap­
proved by the Contracting Officer, photo­
graphs, micro-photographs, or other au­
thentic reproductions thereof,

§ 8.702 Termination clause for cost- 
reimbursement type contracts. The fol­
lowing clause shall be used in any cost- 
reimbursement type contract, as defined 
in § 3.404, of this chapter, for supplies 
and experimental, developmental, or re­
search work other than (a ) construc­
tion, alterations,., or repair of buildings, 
bridges, roads, or other kinds of real 
property, or (b) experimental, develop­
mental, or research work with educa­
tional or nonprofit institutions, where 
no fee is contemplated.

Termination

(a ) The performance of work under the 
contract may be terminated by the Govern­
ment in accordance with this clause in 
whole, or from time to time in part:

(J.) Whenever the Contractor shall default 
in performance of this contract in accordance 
with its terms (including in the term “de­
fault” any such failure by the Contractor to 
make progress in the prosecution of the work 
hereundér as endangers such performance), 
and shall fail to cure such default within a 
period of ten days (or such longer periods as 
the Contracting Officer may allow) after re­
ceipt from the Contracting Officer of a notice 
specifying the default; or

(2) Whenever for any reason the Con­
tracting Officer shall determine that, such 
termination ip in the best interests of the 
Government. ^
Any such termination shall be effected by 
delivery to the Contractor of a Notice of 
Termination specifying whether termination 
is for the default of the Contractor or for 
the convenience of the Government, the ex­
tent to which performance of work under the 
contract is terminated, and the date upon 
which such termination becomes effective. 
If, after notice of termination of this contract 
for default under (1) above, it is determined 
that the Contractor’s failure to perform or to 
make progress in performance is due to 
causes beyond the control and without the 
fault or negligence of the Contractor pur­
suant to the provisions of the clause of this 
contract relating to excusable delays, the 
Notice of Termination shall be deemed to 
have been issued under (2) above, and the 
rights and obligations of the parties hereto 
shall in such event be governed accordingly.

(b ) After receipt of a Notice of Termina­
tion and except as otherwise directed by the 
Contracting Officer, the Contractor shall:

(1) Stop work under the contract on the 
date and to the extent specified in the Notice 
of Termination;

(2) Place no further orders or subcontracts 
for materials, services, or facilities, except as 
may/be necessary for completion of such 
portion of the work under the contract as is 
not terminated;

(3) Terminate all orders and sub­
contracts to the extent that they relate to 
the performance of work terminated by the 
Notice of Termination;

(4) Assign to the Government, in the 
manner and to the extent directed by the 
Contracting Officer, all of the right, title, 
and interest of the Contractor under the 
orders or subcontracts so terminated, in 
which case the Government shall have the 
right, in its discretion, to settle or pay 
any or all claims arising out of the ter­
mination of such orders and subcontracts;
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(5) With the approval or ratificatioh of 
the Contracting Officer, to the extent he 
may require, which approval or ratification 
shall be final and conclusive for all pur­
poses of this clause, settle all outstanding 
liabilities and all claims arising out of such 
termination of orders and subcontracts, the 
cost of which would be reimbursable in 
whole or in part, in accordance with the 
provisions of this contract;

(6) Transfer title (to the extent that title 
has not already been transferred) and, in 
the manner, to the extent, and at the times 
directed by the Contracting Officer, deliver 
to the Government (A ) the fabricated or 
unfabricated parts, work in process, com­
pleted work, supplies, and other material 
produced as a part of, or acquired in  respect 
of the performance of, the work terminated 
by the Notice o f Termination, (B ) . the 
completed or partially completed plans, 
drawings, information, and other property 
which, if the contract had been completed, 
would be required to be furnished to the 
Government, and (C ) the jigs, dies, and 
fixtures, and other special tools and tooling 
acquired or manufactured for the perform­
ance of this contract for the cost of which 
the Contractor has been or will be re­
imbursed under this contract;

(7) Use its best efforts to sell in the 
manner, at the times, to the extent, and at 
the price or prices directed or authorized 
by the Contracting Officer, -any property of 
the types referred to in (6) affove: Pro­
vided, however, That the Contractor (A ) 
shall not be required to extend credit to 
any purchaser, and (B ) may acquire any 
such property under the conditions pre­
scribed by and at a price or prices approved 
by the Contracting Officer: And 'provided 
further, That the proceeds of any such 
transfer or disposition shall be applied in 
reduction of any payments to be made by 
the Government to the Contractor under 
this contract or shall otherwise be credited 
to the price of cost of the work covered by 
this contract or paid in such other manner 
as the Contracting Officer may direct;

(8) Complete performance of such part of 
the work as shall not have been terminated 
by the Notice of Termination; and

(9.) Take such action as may be necessary, 
or as the Contracting Officer may direct, for 
the protection and preservation of the prop­
erty related to this contract which is in 
the possession of Contractor in which the 
Government has or may acquire an interest.

The Contractor shall proceed immediately 
with the performance of the above obliga­
tions notwithstanding any delay in deter­
mining or adjusting the amount of the fee, 
or any item of reimbursable cost, under this 
clause.- At any time after expiration of the 
plant clearance period, as defined in 32 CFR 
Part 8, as it may be amended from time 
to time, the Contractor may submit to the 
Contracting Officer a list, certified as to 
quantity and quality, of any or all items of 
termination inventory not previously dis­
posed of, exclusive of items the disposition 
of which has been directed or authorized 
by the Contracting Officer, and may request 
the Government to remove such items or 
enter into a storage agreement covering 
them. Not later than fifteen (15) days 
thereafter, the Government will accept such 
items and remove them or enter into a 
storage agreement covering the same: Pro­
vided, That-the list submitted shall be sub­
ject to verification by the Contracting 
Officer upon removal of the items, or if the 
items are stored, within forty-five (45) days 
from the date of submission of the list, and 
any necessary adjustment to correct the list 
as submitted shall be made prior to final 
settlement.

(c) After receipt of a Notice of Termina­
tion, the Contractor shall submit to the 
Contracting Officer its termination claim in 
the form and with the certification pre-
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scribed by the Contracting Officer. Such 
claim shall be submitted promptly but in 
no event later than one year from the 
effective date of termination, unless one or 
more extensions in writing are granted by 
the Contracting Officer, upon request of the 
Contractor made in writing within such one 
year period or authorized extension thereof. 
However, if the Contracting Officer deter­
mines that the facts justify such action, he 
may receive and act upon any such ter­
mination claim at any time after such one 
year period or any extension thereof. Upon 
failure of the Contractor to submit its 
termination claim within the time allowed, 
the Contracting Officer may, subject to any 
Settlement Review Board approvals required 
by 32 CFR Part 8 in effect as of the date of 
execution of this contract, determine, on 
the basis of information available to him, 
the amount, if any, due to the Contractor 
by reason of the termination and shall 
thereupon pay to the Contractor the amount 
so determined.

(d ) Subject to the provisions of paragraph
(c ), and subject to any Settlement Review 
Board approvals required by 32 CFR Part 
8 in effect as of the date of execution of this 
contract, the Contractor and the Contracting 
Officer may agree upon the whole or any part 
of the amount or amounts to be paid (in ­
cluding an allowance for the fee) to the 
Contractor by reason of the total or partial 
termination of work pursuant to this clause. 
The contract shall be amended accordingly, 
and'the Contractor shall be paid the agreed 
amount.

(e ) In the event of the failure of the 
Contractor and the Contracting Officer to 
agree in whole or in part, as provided in 
paragraph (d ) , as to the amounts with re­
spect to costs and fee, or as to the amount 
of the fee, to be paid to the Contractor in 
connection with the termination of work 
pursuant to this clause, the Contracting 
Officer shall, subject to any Settlement Re­
view Board approvals required by 32 CFR 
Part 8 in effect as of the date of execution 
of this contract, determine, on the basis of 
information available to him, the amount, if 
any, due to the Contractor by reason of the 
termination and shall pay to the Contractor 
the amount determined as follows:

(1) If the settlement includes cost and 
fee—

(A ) There shall be included therein all
costs and expenses reimbursable in accord­
ance with this contract, not previously paid 
to the Contractor for the performance of this 
contract prior to the effective date of the 
Notice of Termination, and such of these 
costs as may continue for a reasonable time 
thereafter with the approval of or as directed 
by the Contracting Officer: Provided, how­
ever, That the Contractor shall proceed as 
rapidly as practicable to discontinue such 
costs; . ' \

(B ) There shall be included thereni so far 
as not included under (A ) above, the cost 
pf settling and paying claims arising out of 
the termination of work under subcontracts 
or orders, as provided in paragraph (b ) (5) 
above, which are properly chargeable to the 
terminated portion of the contract;

(C ) There shall be included therein the 
reasonable costs of settlement, including ac-' 
counting, legal, clerical, and other expenses 
reasonably necessary for the preparation of 
settlement claims and supporting data with 
respect to the terminated portion of the con­
tract and for the termination and settlement 
of subcontracts thereunder, together with 
reasonable storage, transportation, and other 
costs incurred in connection with the pro­
tection or disposition of termination inven­
tory: Provided, however, That if the termi- 
natioii is for default of the Contractor there 
shall not be included any amounts for the 
preparation of the Contractor’s settlement 
proposal; and

(D ) There shall be included therein a por­
tion of the fee payable under the contract 
determined as follows—

(1) In the event of the termination of this 
contract for the convenience of the Govern­
ment and not for the default of the Con­
tractor, there shall be paid a percentage of 
the fee equivalent to the percentage of the 
completion of work contemplated by,; the 
contract, less fee payments previously made 
hereunder; or

(I I )  In the event of the termination of 
this contract for the default of the Contrac­
tor, the total fee payable shall be such pro­
portionate part of the fee (or, if this con­
tract calls for articles of different types, of 
such part of the fee-as is reasonably allocable 
to the type of article under consideration) as 
the total number of articles delivered to and 
accepted by the Government bears to the 
total number of articles of a like kind called 
for by this contract;
If the amount determined under this sub- 
paragraph (1) is less than the total payment 
theretofore made to the Contractor, the Con­
tractor' shall repay to the Government the 
excess amount; or

(2) If the settlement includes only the 
fee, the amount thereof will be determined 
in accordance with subparagraph (D ) above.

( f )  The Contractor shall have the right 
of appeal, under the clause of this contract 
entitled “Disputes,” from any determination 
made by the Contracting Officer under para­
graph (c) or (e) above, except that if the 
Contractor has failed to submit its claim 
within the time provided in paragraph (c) 
above and has failed to request extension of 
such time, it shall have no such right of 
appeal. In any case where the Contracting 
Officer -'has made a determination of the 
amount due under paragraph (c) or (e) 
above, the Government shall pay to the Con­
tractor the following: (i) I f there is no right 
of appeal hereunder or if no timely appeal 
has been taken, the amount so determined 
by the Contracting Officer, or (ii) if an ap­
peal has been taken, the amount finally de­
termined on such appeal.

(g ) In arriving at the amount due the 
Contractor under this clause there shall be 
deducted (i) all unliquidated advance or 
other payments theretofore made to the 
Contractor, applicable to the terminated 
portion of this contract, (ii) any claim which 
the Government may have against the Con­
tractor in connection with this contract, and 
(iii) the agreed price for, or the proceeds of 
sale of, any materials, supplies, or other 
things acquired by the Contractor or sold 
pursuant to the provisions of this clause 
and not otherwise recovered by or credited 
to the Government.

(h ) In the event of a partial termination, 
the portion of the fee which is payable with 
respect to the work under the continued por­
tion of the contract shall be equitably ad­
justed by agreement between the Contractor 
and the Contracting Officer, and such adjust­
ment shall be evidenced by an amendment to 
this contract.

(i)  The Government may from time to 
time, under such terms and conditions as it 
may prescribe, make partial payments and 
payments on account against costs incurred 
by the Contractor in connection with the 
terminated portion of the contract when­
ever in the opinion of the Contracting Officer 
the aggregate of such payments shall be 
within the amount to which the Contractor 
will be entitled hereunder. If the total of 
such payments is in excess of the amount 
finally determined to be due under this 
Clause, such excess shall be payable by the 
Contractor to the Government upon demand 
together with interest computed at the rate 
of 6 percent per annum, for the period from 
the date such excess payment is received by 
the Contractor to the date on which ^uch 
excess is repaid to the Government: Pro­
vided, however, That no interest shall be
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charged with respect to any such excess pay­
ment attributable to a reduction in the Con­
tractor’s claim by reason of retention or 
other disposition of termination inventory 
until ten days after the date of such reten­
tion or disposition, or such later date as de­
termined by the Contracting Officer by reason 
of the circumstances,

( j )  The provisions of this clause relating 
to the fee shall be inapplicable if this con­
tract does not provide for payment of a fee.

(k) Unless otherwise provided for in this 
contract, or by applicable statute, the Con­
tractor from the effective date of termina­
tion and for a period of six years after final 
settlement under this contract, shall pre­
serve and make available to the Government 
at all reasonable times at the office of the 
Contractor, but without direct charge to 
the Government, all its books, records, docu­
ments, and other evidence bearing on the 
cost and expenses of the Contractor under 
this contract and relating to the work termi­
nated hereunder, or, to the extent approved 
by the Contracting Officer, photographs, 
micro-photographs, or—other authentic re­
productions thereof.

§ 8.703 Termination clause for fixed-* 
price construction contra,cts. The follow­
ing clause shall be inserted in all fixed 
price construction contracts amounting 
to more than $1,000, except that con­
tracting officers may, at their discretion, 
omit the termination clause from fixed- 
price construction contracts under $5,000 
when the probability of termination for 
convenience is remote, such as contracts 
for repairs, improvements, or additions 
to existing structures:

Termination for Convenience of the 
G overnment

(6) The performance of work under this 
contract may be terminated by the Govern­
ment in accordance with this clause in 
whole, or from time to time in part, when­
ever the Contracting Officer shall determine 
that such termination is in the best interest 
of the Government. Any such termination 
shall be effected by delivery to the Contractor 
of a Notice of Termination specifying the ex­
tent to which performance of work under 
the contract is terminated, and the date 
upon which such, termination becomes 
effective.

(b ) After receipt of a Notice of Termina­
tion, and except as otherwise directed by 
the Contracting Officer, the Contractor shall:

( l )  Stop work under the contract on the 
date and to the extent specified in the 
Notice of Termination;

(2) Place no further orders or sub­
contracts for materials, services, or facilities 
except as may be necessary for completion 
of such portion of the work under the con­
tract as is not terminated;

(3) Terminate all orders and subcon­
tracts to the extent that they relate to the 
performance of work terminated by the 
Notice of Termination;

(4) Assign to the Government, In the 
manner, at the times, and to the extent di­
rected by the Contracting Officer, all of the 
right, title, and interest of the Contractor 
under the orders and subcontracts so termi­
nated, in which case the Government shall 
have the right, in its discretion, to settle or 
pay any or all claims arising out of the ter­
mination of such orders and subcontracts;

(5) Settle all outstanding liabilities and 
all claims arising out of such termination 
of orders and subcontracts, with the ap­
proval or ratification of the Contracting 
Officer to the extent he may require, which 
approval or ratification shall be final for all 
the purposes of this clause;

(6) Transfer title and deliver to the Gov­
ernment, in the manner, at the times, and 
to the extent, if any, directed by the Con­

tracting Officer, (A ) the fabricated or un­
fabricated parts, work in process, completed 
work, supplies, and other material produced 
as a part of, or acquired in connection with 
the performance of, the work terminated by 
the Notice o f Termination, and (B ) the 
completed or partially completed plans, 
drawings, information, and other property 
which, if the contract has been completed, 
would have been required to be furnished 
to the Government;

(7) Use its best efforts to sell, in the 
manner, at the times, to the extent, and at 
the price or prices directed or authorized 
by the Contracting Officer, any property of 
the types referred to in (6). above: Provided, 
however, That the Contractor, (A ) shall not 
be required to extend credit to any pur­
chaser, and (B ) may acquire any such 
property under the conditions prescribed 
and at a price or prices approved by the 
Contracting Officer: And provided further, 
That the proceeds of any such transfer or 
disposition shall be applied in reduction of 
any payments to b i  made by the Govern­
ment to the Contractor under this contract 
or shall otherwise be credited to the price 
or cost of the work covered by this contract 
or paid in such other manner as the Con­
tracting officer may direct;

(8) Complete performance of such part 
of the work as shall not have been ter­
minated by the Notice of Termination; and

(9) Take such action as may be neces­
sary, or as the Contracting Officer may di­
rect, for the protectioh and preservation of 
the property related to this contract which 
is in the possession of the Contractor and in 
which the Gpvernment has or may acquire 
an interest.
At any time after expiration of the plant 
clearance period, as defined in 32 CFR Part 
8, as it may be amended from time to time, 
the Contractor may submit to the Contract­
ing Officer a list, certified as to quantity 
and quality, of any or all items of termina­
tion inventory not previously disposed of, 
exclusive of items the disposition of which 
has been directed or authorized by the 
Contracting Officer, and may request the 
Government to remove such items or enter 
into a storage agreement covering them. 
Not later than fifteen (15) days thereafter, 
the Government will accept title to such 
items and remove them or enter into a stor­
age agreement covering the same: Provided, 
That the list submitted shall be subject to 
verification by the Contracting Officer upon 
removal of the items, or if the items are 
stored, within forty-five (45) days from the 
date of Submission of the list, and any 
necessary adjustment to correct the list as 
submitted shall be made prior to final 
settlement.

(c) After receipt of a Notice of Termina­
tion, the Contractor shall submit to the 
Contracting Officer its termination claim, in 
the form and with the certification pre­
scribed by the Contracting Officer. Such 
claim shall be submitted promptly but in 
no event later than one year from the effec­
tive date of termination, unless one or more 
extensions in writing are granted by the 
Contracting Officer, upon request of the 
Contractor made in writing within such 
one year periods or authorized extension 
thereof. However, if the Contracting Officer 
determines that the facts justify such ac­
tion, he may receive and act upon any such 
termination claim at any time after such 
one year period or extension thereof. Upon 
failure of the Contractor to submit its ter­
mination claim within the time allowed, the 
Contracting Officer may, subject to • any 
Settlement Review Board approvals required 
by 32 CFR Part 8 in effect as of the date of 
execution of this contract, determine, on 
the basis of information available to him, 
the amount, if any, due to the Contractor 
by reason of the termination and shall

thereupon pay to the Contractor the amount 
SQ_determined.

(d ) Subject to the provisions of paragraph"
(c ), and subject to any Settlement Review 
Board Approvals required by 32 CFR Part 8 
in effect as of the date of execution of this 
contract, the Contractor and the Contract­
ing Officer may agree upon the whole or any 
part of the amount or amounts to be paid to 
the Contractor by reason of the total or par­
tial termination of work pursuant to this 
clause, which amount or amounts may in­
clude a reasonable allowance for profit on 
work done: Provided, That such agreed 
amount or amounts, exclusive of settlement 
costs, shall not exceed the total contract 
price as reduced by the amount of payments 
otherwise made and as further reduced by 
the contract price of work not terminated. 
The contract shall be amended accordingly, 
and the Contractor shall be paid the agreed 
amount. Nothing in paragraph (e) of this 
clause, prescribing the amount to be paid 
to the Contractor in the event of failure of 
the Contractor and the-Contracting Officer to 
agree upon the whole amount to be paid to 
the Contractor by reason of the termination 
of work pursuant to this clause, shall be 
deemed to limit, restrict, or otherwise de­
termine or affect the amount or amounts 
which may be agreed upon to be paid to the 
Contractor pursuant to this paragraph (d ) .

(e) In the event of the failure of the Con­
tractor and the Contracting Officer to agree 
as provided in paragraph (d ) upon the 
whole amount to be paid to the Contractor 
by reason of the Termination of work pur­
suant to this clause, the Contracting Offi­
cer shall, subject to any Settlement Review 
Board approvals required by 32 CFR Part 8 
in effect as of the date of execution of this 
contract, determine, on the basis of infor­
mation available to him, the amount, if 
any, due to the Contractor by reason of the 
termination and shall pay to the Contractor 
the amounts determined as follows:

(1) With respect to all contract work per­
formed prior to the effective date of the 
Notice of Termination, the total (without 
duplication of any items) of—

( A ) The cost of such work;
(B ) The cost of settling and paying claims

arising out of the termination of work under 
subcontracts or orders as provided in para­
graph (b ) (5) above, exclusive of the
amounts paid or payable on account of sup­
plies or materials delivered or services 
furnished by the subcontractor prior to the 
effective date of the Notice of Termination of 
work under this contract, which amounts 
shall be included in the- cost on account of 
which payment is made under (A ) above; 
andT

(C ) A sum, as a profit, equal to 2 percent 
of the part of the amount determined under
(A ) above which represents the cost of 
articles or materials delivered to the site 
but not incorporated in the work in place 
on the effective date of the Notice of Ter­
mination, plus a sum equal to 8 percent of 
the remainder of such amount, but the ag­
gregate of such sums shall not exceed 6 per­
cent of the whole of the amount determined 
under (A ) above, which amount for purposes 
of this subdivision (C ) shall exclude any 
charges for interest on borrowings: Provided, 
however, That if it appears that the Con­
tractor would have sustained a lqss on the 
entire contract had it been completed, no 
profit shall be included or allowed under this 
subdivision (C ) and an appropriate adjust­
ment shall be made reducing the amount of 
the settlement to reflect the indicated rate or 
loss; and

(2) The reasonable cost of the preserva­
tion and protection of property incurred pur­
suant to paragraph (b ) (9 ); and any other 
reasonable/cost incidental to termination of 
work under this contract, including expense 
incidental to the determination of the
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amount due to the Contractor as the result of 
the termination of work under this contract.
The total sum to be paid to the Contractor 
undér (i) above shall not exceed the total 
contract price as reduced by the amount 
of payments otherwise made and as further 
reduced by the contract price of work not 
term’nated. Except for normal spoilage, and 
except to the extent that the Government 
shall have otherwise expressly assumed the 
risk of loss, there shall be excluded from the 
amounts payable to the Contractor under
(i) above, the fair value, as determined by 
the Contracting Officer, of property which is 
destroyed, lost, stolen, or damaged so as to 
become undeliverable to the Government, or 
to a buyer pursuant to paragraph (b ) (7 ).

( f ) Any determination o f costs under 
paragraph (c) or (e) hereof shall be governed 
by the principles for consideration of costs 
set forth in J32 CFR 8.302 as in effect on the 
date of this contract.

(g ) The Contractor shall have the right of 
appeal, under the clause of this contract 
entitled “Disputes,” from any determination 
made by the Contracting Officer under para­
graphs (c) or (e) above, except that if the 
Contractor has failed to submit its claim 
within the time provided in paragraph (c) 
above and has failed to request extension of 
such time, it shall have no such right of 
appeal. In any case where the Contracting 
Officer has made a determination of the 
amount due under paragraph (c) or (e) 
above, the Government shall pay to the 
Contractor the following: (i)  If there is no 
right of appeal hereunder or if no timely 
appeal has been taken, the amount so de­
termined by the Contracting Officer, or (ii) 
if an appeal has been taken, the amount 
finally determined on such appeal.

(h ) In arriving at the amount due the 
Contractor under this clause there shall be 
deducted (i) all unliquidated advance or 
other payments on account theretofore made 
to the Contractor, applicable to the ter­
minated portion of this contract, (ii) any 
claim which the Government may have 
against the Contractor in connection with 
this contract, and (iii) the agreed price for, 
or the proceeds of salé of, any materials, sup­
plies, or other things kept by the Contractor 
or sold, pursuant to the provisions of this 
clause, and not otherwise recovered by or 
credited to the Government.

(i) I f the termination hereunder be par­
tial, prior to the settlement of the terminated 
portion of this contract, the Contractor may 
file wirai the Contracting'Officer a request in 
writing for an equitable adjustment of the 
price or prices specified in the contract relat­
ing to the continued portion of the contract 
(the portion not terminated by the Notice 
of Termination), and such equitable adjust­
ment as may,, be agreed upon shall be made 
in such prices or prices; however, nothing 
contained herein shall limit the right of the 
Government and the Contractor to agree 
upon the amount or amounts to be paid to 
the Contractor for the completion of the 
continued portion of the contract when said 
contract does not contain an established con­
tract price for such continued portion.

( j )  The Government may from time to 
time, under such terms and conditions as it 
may prescribe, make partial payments and 
payments on account against costs incurred 
by the Contractor in connection with the 
terminated portion of this contract whenever 
in the opinion of the Contracting Officer the 
aggregate of such payments shall be within 
the amount to which the Contractor will be 
entitled hereunder. If the total of such pay­
ments is in excess of the amount finally 
agreed or determined to be due under this 
clause, such excess shall be payable by the 
Contractor to the Government upon demand, 
together with interest computed at the rate 
of 6 percent per annum, for the period from 
the date such excess payment is received by

the Contractor to the date on which such 
excess is repaid to the Government: Pro­
vided, however That no interest shall be 
charged with respect to any such excess pay­
ment attributable to a reduction in the Con­
tractor’s claim by reason of retention or other 
disposition of termination inventory until 
ten days after the date of such retention or 
disposition, or such later date as determined 
by the Contracting Officer by reason of the 
circumstances.

(k ) Unless otherwise provided for in this 
contract, or by applicable statute, the Con­
tractor, from the effective date of termina­
tion and for a period of six years after final 
settlement under this contract, shall pre­
serve and make available to the Government 
at all reasonable times at the office of the 
Contractor, but without direct charge to the 
Government, all its books, records, docu­
ments, and other evidencé bearing on the 
costs and expenses of the Contractor under 
th'is contract and relating to the work termi­
nated hereunder, or, to the extent approved 
by the Contracting Officer, photographs, 
microphotographs, or other authentic re­
productions thereof.

§ $.704 Research and development 
contracts with educational and other 
nonprofit institutions.

§ 8.704-1 Termination clause. The 
following clause shall be used in any con­
tract for experimental, developmental, 
or research work (whether fixed-price or 
cost-reimbursement type) with an edu­
cational or nonprofit institution: Pro­
vided, Such contract incorporates, or was 
negotiated on the basis of, the cost prin­
ciples set forth in Part 15, Subpart C of 
this chapter; and Provided further such 
contract is placed on a no-feé or no­
profit basis.
Termination for the Convenience of the 

Government

(a ) The performance of work under this 
contract may be terminated, in whole or from 
time to time in part, by the Government' 
whenever for any reason the Contracting Of­
ficer shall determine that such termination 
is in the best interests of the Government. 
Termination of work hereunder shall be ef­
fected by delivery to the Contractor of a No­
tice of Termination specifying the extent to 
which performance. of work under the con­
tract is terminated and the date upon which 
such termination becomes effective.

(b ) After receipt of the Notice of Termina­
tion thé Contractor shall cancel its outstand­
ing commitments hereunder covering the 
procurement of materials, supplies, equip­
ment and miscellaneous items. In addition 
the Contractor shall exercise all reasonable 
diligence to accomplish the cancellation or 
diversion of its outstanding commitments 
covering personal services and extending be­
yond the date of such termination to the 
extent that they relate to the performance 
of any work terminated by the notice. With 
respect to such cancelled commitments the 
Contractor agrees to (i) settle all outstand­
ing liabilities and all claims arising out of 
such cancèllation of commitments, with the 
approval or ratification of the Contracting 
Officer, to the extent he may require, which 
approval or ratification shall be final for all 
purposes of this clause, and (ii) assign to 
the Government, in the manner, at the time, 
and to the extent directed by the Contracting 
Officer, all of the right, title, and interest of 
the Contractor under the orders and subcon­
tracts so terminated, in which case the Gov­
ernment shall have the right, in its discre­
tion, to settle or pay any or all claims arising 
-out of the termination. of such orders and 
subcontracts.

(c ) The Contractor shall submit'its ter­
mination claim to the Contracting Officer

promptly after receipt of a Notice of Terminal 
tion, but in no event later than one year 
from the effective date thereof, unless one 
or more extensions in writing are. granted by 
the Contracting Officer upon written request 
of the Contractor within such one year 
period or authorized extension thereof. 
Upon failure of the Contractor to submit 
its termination claim within the time al­
lowed, the Contracting Officer may, subject to 
any Settlement Review Board approvals re­
quired by 32 CFR Part 8 in effect as of the 
date of execution of this contract, determine, 
on the basis of information available to him, 
the amount, if any, due to the Contractor by 
Reason of the termination and shall there­
upon pay to the Contractor the amount so 
determined.

(d ) Any determination of costs under par­
agraph (c) shall be governed by the cost 
principles set forth in 32 CFR 8.213, as in 
effect on the date of this contract.

(e) Subject to the provisions of paragraph 
(c) above, and subject to any Settlement 
Review Board approvals required by 32 CFR 
Part 8 in effect as of the date of execution 
of this contract, the Contractor and the Con­
tracting Officer may agree upon the whole 
or any part of the amount or amounts to 
be paid to the Contractor by reason of the 
termination under this clause, which amount 
or amounts may include any reasonable can­
cellation charges thereby incurred by the 
Contractor and any reasonable loss upon 
outstanding commitments for personal serv­
ices which it is unable to cancel: Provided, 
however, That in connection with any out­
standing commitments for personal services 
which the Contractor is unable to cancel, 
the Contractor shall have exercised reason­
able diligence to divert such commitments 
to its other activities and operations. Any 
such agreement shall be embodied in an 
amendment to this contract and the Con­
tractor shall be paid the agreed amount.

( f )  The Government may from time to 
time, under such terms and conditions as it 
may prescribe, make partial payments 
against costs incurred by the Contractor 
in connection with the terminated portion 
of this contract, whenever, in the opinion 
of the Contracting Officer, the aggregate of 
such payments is within the amount to 
which the Contractor will be entitled here­
under. If the total of such payments is in 
excess of the amount finally agreed or de­
termined to be due under this clause, such 
excess shall be payable by the Contractor 
to the Government upon demand: Provided, 
That if such excess is not so paid upon 
demand, interest thereon shall be payable 
by the contractor to the Government at the 
rate of 6 percent per annum, beginning 30 
days from the date of such demand.

(g ) The Contractor agrees to transfer title 
and deliver to the Government, in the man­
ner, at the time, and to the extent, if any, 
directed by the Contracting Officer, such in­
formation and items which, if the contract 
had been completed, would have been re­
quired to be furnished to the Government, 
including:

(1) Completed or partially completed 
plans, drawings and information; and

(2) Materials or equipment produced or 
in process or acquired in connection with 
the performance of the work terminated by 
the notice.

her than the above, any termination in- 
itory resulting from the termination of 
» contract may, with the written approva 
the Contracting Officer, be sold or ac- 

ired by the .Contractor under the condi- 
ns prescribed by and at a price or 
proved by the Contracting Officer. The 
jceeds of any such disposition shall 
plied in reduction of any payments to ee 
ide by the Government to the Contract» 
der this contract or shall otherwise 
îdited to the price or cost of work covered 
this contract or paid in such other ma

j í
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ner as the Contracting Officer may direct. 
Pending final disposition of property arising 
from the termination, the Contractor agrees 
to take such action as may be necessary, or 
as the Contracting Officer may direct, for 
the protection and preservation of the prop­
erty related to tliis contract which is in 
the possession of the Contractor and in 
which the Government has or may acquire 
an interest.

(h) Any disputes as to questions of fact 
which may arise hereunder shall be subject 
to the, “Disputes” clause of this contract.

§ 8.704-2 Suggested clause for sub­
contracts. The above clause, suitably 
altered to indicate the relationship be­
tween the prime contractor and subcon­
tractor, is suggested for use in sub­
contracts placed with educational or 
nonprofit institutions: Provided, Such 
subcontracts incorporate, or are nego­
tiated on the basis of, the cost principles 
set forth in Part 15, Subpart C of this 
chapter; and Provided further, such 
subcontracts are placed on the no-fee or 
no-profit basis.

§ 8.705 Short form termination clause 
for fixed-price supply and service con­
tracts. In order to facilitate:

(a) The handling of purchases under 
fixed-price supply contracts above $1,000 
but under $5,000; and

(b) The obtaining of services where it
is intended that a termination claim will 
not be made in the event of termination 
for the convenience of the Government, 
such as contracts for, but not limited to, 
rental of unreserved garage space, meals 
for inductees, laundry, and dry-cleaning 
services;. v
the short form termination clause set 
forth below is authorized for use in lieu 
of any other clause providing for termi­
nation for the convenience of the Gov­
ernment r  Provided, Such contracts 
obligate the Government to order or 
otherwise to be liable for a minimum 
quantity:

Termination for Convenience of T he
G overnment

The performance of work (supplies or 
services) under this contract may be termi­
nated, in whole or in part, whenever the Con­
tracting Officer shall determine that such 
action is in the best interest of the Govern­
ment. Any such termination shall be 
effected by delivery to the Contractor of a 
Notice of Termination specifying the extent 
to which performance of work under this 
contract is terminated, and the date upon 
which such termination becomes effective. 
If this contract is for supplies and is so 
terminated, fair compensation, within the 
meaning of, and as provided by 32 CFR Part 
8, as in effect on the date of this, contract, 
will be paid to the Contractor, and any 
termination inventory will be disposed of in 
acccordance with said part. If this contract 
is for services and is so terminated, the Gov­
ernment shall be liable only for payment in 
accordance with the payment provisions of 
this contract for services rendered prior to 
the effective date of termination.

§ 8.706 Subcontract t e r m i n a t i o n  
clause. The following termination clause 
i8 suggested for use in fixed-price 
subcontracts:

Termination

(a) The performance of work under this 
contract may be terminated, in whole or 
from time to time in part, by the buyer in 
accordance with this clause. Termination

of work hereunder shall be effected by de­
livery to_the seller of a Notice of Termination 
specifying the extent to which performance- 
of work under the contract is terminated, 
and date upon which such termination be­
comes effective.

(b ) After receipt of a Notice of Termina­
tion and except as otherwise directed by the 
buyer, the seller shall:

(1) Stop work under the contract on the 
date and to the extent specified in the Notice 
of Termination;

(2) Place no further orders or subcon­
tracts for materials, services, or facilities ex­
cept as may be necessary for completion of . 
such portions of the work under the contract 
as may not be terminated.

(3) Terminate all orders and subcontracts 
to the extent that they relate to the per­
formance of any work terminated by the 
Notice of Termination;

(4) Assign to the buyer, in the manner, 
and to the extent directed by the buyer, all 
of the right, title and interest of its seller 
under the orders of subcontracts so termi­
nated;

(5) Settle all outstanding liabilities and 
all claims arising out of such termination of 
orders and subcontracts subject to the ap­
proval or ratification of the buyer to the ex­
tent he may require, which approval or rati­
fication shall be final for all the purposes of 
this clause;

(6) Transfer title and deliver to the buyer, 
in the manner, to the extent, and at the 
times directed by the buyer (A ) the fabri­
cated or unfabricated parts, work in process, 
completed work, supplies and other material 
produced as a part of, or acquired in con­
nection with the performance of, the work 
terminated by the Notice of Termination, 
and (B ) the completed or partially completed 
plans, drawings, information, and other prop­
erty which, if the contract had been -com­
pleted, would be required to be furnished 
to the buyer;

(7) Use his best efforts to sell in the man­
ner, to the extent, at the time, and at the 
price or prices directed or" authorized by the 
buyer, any property of the types referred to 
in (6) above: Provided, however, That the 
seller (A ) shall not be required to extend 
credit to any purchaser, and (B ) may acquire 
any such property under the conditions 
prescribed by and at a price or prices ap­
proved by the buyer: And provided further, 
That the proceeds of any such transfer or 
disposition shall be applied in reduction of 
any payments to be made by the buyer to 
the seller under this contract or shall other­
wise be credited to the price or cost of the 
work covered by this contract or paid in 
such other manner as the buyer may direct;

(8) Complete performance of such part 
of the work as shall not have been termi­
nated by the Notice of Termination; and

(9) Take such action as may be necessary 
or as the buyer may direct for protection 
and preservation of the property related to 
this contract which is in the possession, of 
the seller and in which the buyer or the 
Government has or may acquire an interest.

(cy  After receipt of a Notice of Termina­
tion, the seller shall submit to the buyer its 
termination claim, in the form and with the 
certification prescribed by the buyer. Such 
claim shall be submitted promptly, but not 
later than six (6) months from the effective 
date of termination. Upon failure of the 
seller to submit its termination claim within 
the time allowed, the buyer may determine, 
on the basis of information available to it, 
the amount, if any, due to the seller in re­
spect to the termination and such determina­
tion shall be final. After the buyer has 
made a determination under this paragraph,, 
it shall pay the seller the amount so 
determined.

(d ) Subject to the provisions of para­
graph (c) the seller and the buyer may agree 
upon the whole or any part of the amount or

amounts to be paid to the seller by reason 
of the total or partial termination of work 
pursuant 'to  this clause, which amount or 
amounts may include a reasonable allowance 
for profit on work done and the buyer shall 
pay the agreed amount or amounts: Pro­
vided, That such agreed amount or amounts, 
exclusive of settlement costs, shall not ex­
ceed the total contract price as reduced by 

v the amount of payments otherwise made and 
as further reduced by the contract price of 
work not terminated. Nothing in paragraph
(e) below prescribing the amount to be paid 
to the seller in the event of the failure of 
the seller and the buyer to agree upon the 
whole amount to be paid to the seller by 
reason of the termination of work pursu­
ant to this clause, shall be deemed to limit, 
restrict, or otherwise determine or effect the 

-am ount or amounts which may be agreed 
upon to be paid to the seller pursuant to 
this paragraph ( d ) .

(e ) In the event of the failure of the seller 
and the buyer to agree as provided in para­
graph (d ) upon the whole amount to be paid 
to the seller by reason of the termination 
of work pursuant to this clause, the buyer, 
but without duplication of any amounts 
agreed upon in accordance with paragraph
(d ),  shall pay to the seller the following 
amounts:

(1) For completed supplies accepted by the 
buyer (or sold or acquired as provided in 
paragraph (b ) (7) above) and not theretofore 
paid for, forthwith a sum equivalent to the 
aggregate price for such supplies computed 
in accordance with the price or prices speci­
fied in the contract, appropriately adjusted 
for any saving of freight or other charges;

(2) In respect of the work terminated as 
permitted by this clause, the total (without 
duplication of any items) of—

(A ) The cost of such work, including ini­
tial costs and preparatory expenses allocable 
thereto, exclusive of any costs attributable to 
supplies paid or to be paid for under (1) 
above; and

(B ) The cost of settling aitf. paying claims
arising out of the termination of work under 
subcontracts or orders as provided in para­
graph (b ) (5) above, exclusive of the
amounts paid or payable on account of sup­
plies or materials delivered or services fur­
nished by the subcontractor prior to the ef­
fective date of the Notice of Termination of 
work under this contract which amounts 
shall be included in the cost on account of 
which payment is made under (A ) above; 
and

(C ) A sum, as a profit, equal to 2 percent 
of the part of the amount determined under 
(A ) above which represents the cost of arti­
cles and materials not processed by the seller, 
plus a sum equal to 8 percent of the re­
mainder of such amount, but the aggregate 
of such sum shall not exceed 6 percent of 
the whole of the amount determined under 
(A ) above, which amount for the purpose 
of this subdivision (C ) shall exclude any 
charges for interest on borrowings: Provided, 
however, That if it appears that the seller 
would have sustained a loss on the entire 
contract had * it been completed, no profit 
shall be included or allowed under this sub­
division (C ) and an appropriate adjustment 
shall be made reducing the amount of the 
settlement to reflect the indicated rate of 
loss; and

(3) The reasonable costs of settlement, in­
cluding accounting, legal, clerical, and other 
expenses reasonably necessary for the prep­
aration of settlement claims and supporting 
data with respect to thq terminated portion 
of the contract and for the termination and 
settlement of subcontracts thereunder, to­
gether with reasonable storage, transporta­
tion, and other costs incurred in connection 
with the protection or disposition of the 
property allocable to this contract.
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The total sum to be paid to the seller 
under (1) and (2) above shall not exceed 
the total contract price reduced by the 
amount of payments otherwise made and 
as further reducèd by the contract price 
of work not terminated. Except for normal 
spoilage and except to the extent that the 
buyer or the Government shall have other­
wise expressly assumed the risk of loss, 
there shall be excluded from the amounts 
payable to the seller under (1) and (2) (A ) 
above the fair value as determined by the 
buyer of property which is destroyed, lost, 
stolen, or damaged so as to become un- 
deliverable to the buyer or to a purchaser 
pursuant to paragraph (b ) (7 ).

(f )  The obligation of the buyer to make 
any payments under this clause shall be 
subject to deductions with respect to (i) 
all unliquidated advance or other payments 
on account theretofore made to the sellet 
applicable to the terminated portion of this 
contract, (ii) any Glaim which the buyer 
may have against the seller, in connection 
with this contract, and (iii) the agreed 
price for, or the proceeds of sale- of, any 
materials, supplies, or other things retained 
by the seller or sold, and not otherwise re­
covered by or credited to the buyer.

(g ) If the termination hereunder be par­
tial, prior to the . settlement of the termi­
nated portion of this contract, the seller 
may file with the buyer a request in writing 
that an equitable adjustment be made in 
the price or prices specified in the contract 
for the work in connection with the con­
tinued portion not terminated by the Notice 
of Termination, and the appropriate equi­
table adjustment shall be made in such price 
or prices. \

(h ) The buyer may, from time to time, 
under such terms and conditions as it may 
prescribe, make partial payments and pay­
ments on account against costs incurred by 
the seller in respect to the terminated por­
tion of the contract, whenever in the opin­
ion of the buver the aggregate of such pay­
ments shall be within the amount to which 
the seller will be entitled hereunder. If the 
total of such payments is in excess of the 
amoupt finally agreed upon or determined 
to be due under this clause, such excess 
shall be payable by thè seller to the buyer 
upon demand, together with interest com­
puted at the rate of 6 percent per annum, 
for the period from the date such excess 
payment is received by the seller to the date 
on which such excess is repaid : Provided) 
however, That no interest shall be charged 
with respect to any such excess payment 
attributable to a reduction in the seller’s 
claim by reason of retention or other dis­
position of termination inventory until ten 
days after the date of such retention or 
disposition, or such later date as determined 
by the buyer by reason of the circumstances.

(i)  For the purpose of paragraphs (c) 
and (e) above, the amounts of the payments 
to be made by the buyer to the seller shall 
be determined in conformity with vthe poli­
cies and principles set forth in 32 CFR Part 
8 in effect at the date of this contract. 
Unless otherwise provided for in this con­
tract, or by applicable statute, the seller, 
for a period of six (6) years after finar 
settlement under the contract shall make 
available to the buyer and the Government 
at all reasonable times at the office of the 
seller all its books, records, documents, ór 
other evidence bearing on the costs and ex-' 
penses of the seller under the contract and 
in respect "of the termination of work here­
under or, to the extent approved by the 
Government, photographs, microphoto­
graphs, or other authentic reproductions 
thereof.

§ 8.707 Default clause for fixed-price 
supply contracts. The following clause 
shall be used in all fixed-price supply 
contracts as defined in § 7.102.

D efault

(a ) The Government may, subject to the 
provisions of paragraph (c ) below, by writ­
ten notice of default to the Contractor, 
terminate the whole or any part of this 
contract in any one of the following circum­
stances :

(1) If the Contractor fails to make de­
livery of the supplies or to perform the 
services within the time specified herein or 
any extension thereof; or

(2) If the Contractor fails to perform any 
of the other provisions/)f this contract, or so 
fails to make progress as to endanger per­
formance of this contract in accordance with 
its terms, and in either of these two circum­
stances does not cure such failure within a 
period of 10 days (or such longer period as 
the Contracting Officer may authorize in 
writing) after receipt of notice from the 
Contracting Officer specifying such failure.

(b ) In the event the Government termi­
nates this contract in whole _or in part as 
provided in paragraph (a ) of this clause, the 
Government may procure, upon such terms 
and in such manner as the Contracting 
Officer may deem appropriate, supplies or 
services similar to those so terminated, and 
the Contractor shall be liable to the Govern­
ment for any excess costs for such similar 
supplies or services: Provided, That the Con­
tractor shall continue the performance of 
this contract to the extent not terminated 
under the provisions of this clause.

(c) Except with respect to defaults of sub­
contractors, the Contractor shall not be 
liable for any excess costs if the failure to 
perform the contract arises out of causes 
beyond the control and Without the fault or 
negligence of the Contractor. Such causes 
may include, but are not restricted to, acts 
of God or of the public enemy, acts of the 
Government in either its sovereign or con­
tractual capacity, fires, floods, epidemics, 
quarantine restrictions, strikes, freight em­
bargoes, and unusually severe weather ; but in 
every case the failure to perform must be 
beyond the control and without the fault or 
negligence of the Contractor. If the failure 
to perform is caused by the default of a sub­
contractor, and if such default arises out of 
causes beyond the control of both the Con­
tractor and subcontractor, and without the 
fault or negligence of either of them, the 
Contractor shall not be liable for any excess 
costs for failure to perform, unless the sup­
plies or services to be furnished by the sub­
contractor were obtainable from other sources 
in sufficient time to permit the Contractor to 
meet the required delivery schedule.

(d ) If this contract is terminated as pro­
vided in paragraph (a ) of this clause, the 
Government, in addition to any other rights 
provided in this clause, may require the Con­
tractor to transfer title and deliver to the 
Government, in the manner and to the ex­
tent directed by the Contracting Officer, (i) 
any eqmpleted supplies, and (ii) such par­
tially completed supplies and materials, 
parts, tools, dies, jigs, fixtures, plans, draw­
ings, information, and contract rights (here­
inafter called “manufacturing materials”) as 
the Contractor has specifically produced or 
specifically acquired for the performance of 
such part of this contract as has been ter­
minated; and the Contractor shall, upon 
direction of the Contracting Officer, protect 
and preserve property in possession of the 
Contractor in which the Government has an 
interest. Payment for completed supplies 
delivered to and accepted by the Govern­
ment shall be at the contract price. Pay­
ment for manufacturing materials delivered 
to and accepted by the Government and for 
the protection and preservation of property 
•shall be in an amount agreed upon by the 
Contractor arid Contracting Officer; failure 
to agree to such amount shall be a dispute 
concerning a question of fact within the 
meaning of the clause of this contract en­
titled “Dispute".

(e ) If, after notice of termination of this 
contract under the provisions of paragraph
(a ) of this clause, it is determined that the 
failure to perform this contract is due to 
causes beyond the control and without the 
fault or negligence of the Contractor or sub­
contractor pursuant to the provisions of 
paragraph (c) of this clause, such notice of 
default shall be deemed to have been issued 
pursuant to the clause o f this contract en­
titled “Termination for Convenience of the 
Government,” and the rights and obligations 
of the parties hereto shall in such event be 
governed by such clause. (Except as other­
wise provided in this contract, this par­
agraph (e) applies only if this contract con­
tains such clause.)

(f )  The rights and remedies of the Gov­
ernment provided in this clause shall not 
be exclusive and are in addition to any other 
rights and remedies provided by law or under 
this contract.

§ 8.708 Excusable delays clause for 
cost-reimbursement type supply con­
tracts. The following clause shall be 
used ih all cost-reimbursement type sup­
ply contracts as defined in § 7.202.

Excusable Delays

Except with respect to defaults of sub­
contractors, the Contractor shall not be in 
default by-reason of any failure in perform­
ance of this contract in accordance with its 
terms (including any failure by the Con­
tractor to make progress in the prosecution 
of the work hereunder which endangers such 
performance) if such failure arises out of 
causes beyond the control and without the 
fault or negligence of the Contractor. Such 
causes may include, but are not restricted 
to: acts of God or of the public enemy; acts 
of the Government in either its sovereign 
or contractual capacity; fires; floods; epi­
demics; quarantine restrictions; strikes; 
freight embargoes; and unusually severe 
weather; but in every case the failure to 
perform must be beyond the control and 
without the fault or negligence of the Con­
tractor. If the failure to perform is caused 
by the failure of a subcontractor to perform 
or make progress, and if such failure arises 
out of causes beyond the control of both 
the Contractor and subcontractor, and with­
out the fault or negligence of either of them, 
the Contractor shall not be deemed to be 
in default, unless (i)  the supplies or services 
to be furnished by the subcontractor were 
obtainable from other sources, (ii) the Con­
tracting Officer shall have ordered the Con­
tractor in writing to procure such supplies 
or services from stich other sources, and (iii) 
the Contractor shall have failed to comply 
reasonably with such order. Upon request 
of the Contractor, the Contracting Officer 
shall ascertain the facts and extent of such 
failure and, if he shall determine that any . 
failure to perform was occasioned by any 
one or more of the said causes, the delivery 
schedule shall be revised accordingly, subject 
to the rights of the Government under the 
clause hereof entitled “Termination.”

§ 8.709 Default clause for fixed-price 
construction contracts, (a) The follow­
ing clause shall be used in all fixed-price 
construction contracts.

T ermination for Default—Damages for 
Delay— T im e  Extensions

(a ) If the Contractor refuses or fails to 
prosecute the work, or any separable part 
thereof, with such diligence as will ihsure its 
completion within the time specified in this 
contract, or any extension thereof, or fails to 
complete said work within such time, the 
Government may, by written notice to the 
Contractor, .terminate its right to proceed 
with the work or such papt of the work as to 
which thete has beeii delay. In such event 
the Government may take over the work and
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prosecute the same to completion, by contract 
or otherwise, and the Contractor and its 
sureties shall be liable to the Government for 
any excess cost occasioned the Government 
thereby, and for liquidated damages for de­
lay, as fixed in the specifications or accom­
panying papers, until such reasonable time 
as may bé required for the filial completion 
of the work, or if liquidated damages áre not 
so fixed, any actual damages occasioned by 
such delay. If the Contractor’s right to pro­
ceed is so terminated, the Government may 
take possession of and utilize in completing 
the work such materials, appliances, and 
plant as may be on the site of the work and 
necessary therefor.

(b ) If the Government does not terminate 
the right of the Contractor to proceed, as 
provided in paragraph (a ) hereof, the Con­
tractor shall continue the work, in which 
event the Contractor and its sureties shall be 
liable to the Government, in the amount set 
forth in the specifications or accompanying 
papers, for fixed, agreed and liquidated dam­
ages for each calendar day of delay until the 
work is completed or accepted, or if liqui­
dated damages are not so fixed, any actual 
damages occasioned by such delay.

(c) The right of the Contractor to pro­
ceed shall not be terminated, as provided 
in paragraph (a ) hereof, nor the Contrac­
tor charged with liquidated or actual dam­
ages, as provided in paragraph (b ) hereof 
because of any delays in the completion of 
the work due to unforseeable causes beyond 
the control and without the fault or negli­
gence of the Contractor, including, but 
not restricted to, acts of God or of the pub­
lic enemy, acts of the Government, ih either 
its sovereign or contractual capacity, acts 
of another contractor in the performance of 
a contract with the Government, fires, 
floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, and unusually 
severe weather, or delays of subcontractors 
or suppliers due to such causes: Provided, 
That the Contractor shall within 10 days 
from the beginning of any such delay, un­
less the Contracting Officer shall grant a 
further period of'time prior to the date of 
final settlement of the contract, notify the 
Contracting Officer in writing of the causes 
of delay. The Contracting Officer shall as­
certain the facts and the extent of the delay 
and extend the time, for completing the 
work when in his judgment the findings of­
fset justify such an extension, and his find­
ings of fact thereon shall be final and con­
clusive on the parties hereto, subject only 
to appeal as provided by the Disputes clause 
of this contract.
(d) If, after notice of termination 'of this 

contract under the provisions of paragraph 
(a) of this clause, it is determined that the 
failure to perform this contract was due to 
causes beyond the control and without the 
fault or negligence of the Contractor pur­
suant to paragraph (c) of this clause, such 
notice of termination shall be deemed to 
haya been issued pursuant to the Termina­
tion for Convenience of the Government 
clause of this contract, and the rights and 
obligations of the parties hereto shall in 
such event be governed by such clause.

(e> The rights and remedies of the Gov­
ernment provided in this clause are in addi­
tion to any other rights and remedies pro­
vided by law or under this contract.

(b) During a period of national emer­
gency, paragraph (c) of the above 
clause may be changed by deleting the 
word “unforeseeable” and inserting the 
phrase “other than normal weather,” 
after the word “causes” where it first 
appears in the first sentence.

(c) Standard Form 23a is prescribed 
for use in all formally advertised con­
struction contrácts. That Form con­
tains, as clause 5, paragraphs (a)

through (c) of the above clause. When 
that Form is used, paragraphs (d) and 
<e) of the above clause shall be added 
to the Form by means of an Altera­
tions in Contract clause (see § 7.105-1 
of this chapter).

SUBPART H— FORMS
§ 8.800 Scope of subpart. This sub­

part contains certain forms related to 
the termination and settlement of 
contracts.

§ 8.801 Notice of termination.
§ 8.801-1 Telegraphic notice of ter­

mination. (a) The following form of 
telegraphic notice is approved for use 
where a contract is being completely 
terminated:
Telegraphic N otice— Complete Termination

D ate__________________________
XYZ Corporation- 
New York, New York

Your contract N o .______ is hereby termi­
nated in its entirety pursuant to clause
______ of the contract effective [Here insert
“immediately” or “On ____ ,______ , 19___”
(Inserting the date) or “As soon as you have 
delivered thereunder including previous de- 
4Iveries the following items”~(listing items) ]. 
Immediately stop all work, terminate sub­
contracts and place no further orders except 
to extent (Insert if applicable— Necessary to 
perform any portion thereof not terminated 
hereby or) that you or a subcontractor wi&h 
to retain and continue-for own account any 
work in process or other materials. Tele­
graph similar instructions to all subcon­
tractors and suppliers. Letter and instruc­
tion follow.

» (Name and Rank)
Contracting Officer

(b ) The following form of télégraphie 
notice is approved where a contract is 
being partially terminated:
Telegraphic Notice of Partial Termination

- Date______________________ _
XYZ Corporation 
New York, New York

Your contract N o . ______ is hereby par­
tially terminated pursuant to c lau se______
of the contract effective o n ___________ 19___ ,
on which date you will reduce its total num­
ber of items to be delivered as follows (in ­
serting instructions as to reduced deliveries). 
Immediately stop alL, worl$, terminate sub­
contracts and place no further orders ex­
cept to extent necessary to perform any por­
tion- thereof not terminated hereby or that 
you or a subcontractor wish to retain and 
continue for own account any work in proc­
ess or other materials^ Telegraph similar in­
structions to all subcontractors and sup­
pliers. Letter and instructions follow.

(Name and Rank) ' 
Contracting Officer

§8.801-2 Letter notice of termina­
tion. (a ) The following form of Notice 
of Termination of prime contract is 
approved for use. With appropriate 
modifications it ds suitable for use in 
terminating, subcontracts.

Letter N otice of Termination to Prime 
Contractors

[At the top of the Notice set out all spe­
cial details relating to the particular 
termination: e. g„ name and address of 
company, number of prime contract termi­
nated, service involved, appropriation or 
allotment, etc.

Two alternative forms of paragraph No. 1 
are set out below. If this written termina­
tion notice confirms a telegraphic notice pre­
viously sent, use the first of the alternative 
paragraphs No. 1 below. If- no previous 
telegraphic notice has been sent, use the 
second.]

1. Effective date of termination. This let­
ter will confirm the Government’s telegram
to you d a te d ___________ _ 19__, terminating
[in part] your Contract N o .______ > (herein­
after referred to as “the contract”) for the 
convenience of the Government, in accord­
ance with the clause thereof entitled “Ter­
mination for the Convenience of the Gov* 
ernment” [or, in the case of a cost-reim­
bursement-type contract, “Termination” ]. 
Such termination is effective on the date 
and in the manner- stated in such telegram, 
reference to which is hereby made [or copy 
of which is attached hereto].

(or)
1. Effective date of termination. You are 

notified that your Contract N o .______ (here­
inafter referred to as “the contract”) is 
hereby terminated [in part] for the con­
venience of “the Government, in accordance 
with the clause hereof entitled “Termination 
for the Convenience of the Government” 
[or, in the case of a cost-reimbursement-
type contract, “Termination” ]. Such ter­
mination will be effective:___________ [Here
insert either “immedately upon your receipt
of this Notice” or "on _____ i_____ , 19__,*
(inserting the date) or “as soon as you have
delivered under the contract the following 
number of each of the items listed below, 
including those heretofore delivered, to wit:
____ ” or, “on ______!_____ , 19__, on which
date you are hereby directed to reduce the 
.total number of items to be delivered under 
the contract as follows” : (here insert in­
structions as to reduced deliveries.) ]

2. Cessation of work and notification to 
your immediate subcontractors, (a ) You 
shall stop all work, make no further ship­
ments, and place no further orders in con­
nection with the contract, except (1) to the 
extent necessary to perform any portion 
thereof not terminated by this Notice, or (2) 
to the extent that you may wish to retain 
and continue any work in process or other 
materials for your own account, or (3) to 
the extent the Contracting Officer authorizes 
you to continue work-in-process for rea­
sons of safety, or to clear [or avoid damage 
-to] equipment or to avoid immediate com­
plete spoilage of work-in-process having a 
definite commercial value, or otherwise to 
prevent undue loss to the Government. [I f  
you believe the authorization referred to in 
subparagraph (3) above is necessary or ad­
visable, you shall "immediately notify the 
Contracting Officer by telephcrfie or personal 
conference and obtain instructions.] You 
shall keep adequate records of your com­
pliance with this paragraph 2 (a ) showing 
(1) the date you received your Notice of 
Termination, (ii) the effective date of such 
termination, and (iii) the extent of com­
pletion of performance on such effective 
date.

(b ) You shall give notice of termination 
to each of your immediate subcontractors 
(including suppliers) who will be affected 
by the termination of your contract. In 
such notice you shall (1) give him the 
number of your contract with the Govern­
ment, (2) state that it lias been terminated 
(or terminated in part, if that is the case) 
for the convenience of the Government, (3) 
give him the name and address of the Con­
tracting Officer, (4) instruct him to stop all 
work, to make no further shipments, to 
place no more orders, and to terminate all 
subcontracts under this contract with you 
(subject to the same exceptions stated in 
paragraph 2 (a ) ) ,  (5) direct him to submit 
his settlement proposal promptly in order to 
expedite settlement, and (6) request him to
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give similar notice and instructions to his 
immediate subcontractors.

(c) You shall notify the Contracting O f­
ficer of the number of articles completed 
under the contract and still on hand, and 
arrange with him for their delivery or other 
disposal.

(d ) You shall forthwith transfer title to 
and deliver to the Government, in accord­
ance with any instructions of the Contract­
ing Officer, all items of termination inven­
tory (including subcontractor termination 
inventory which under the terms of the 
subcontract or purchase order concerned 
you have the right to take over) of the fol­
lowing types or classes: [insert proper 
identification or '’¡none”.]

(e) You shall notify the Contracting O f­
ficer of any pending legal proceedings which 
relate to any subcontracts or purchase 
orders under the terminated contract or 
which have resulted in or which are in­
tended to result in a lien or encumbrance 
on any termination inventory other Hhan 
termination inventory you propose and are 
authorized to purchase, retain, or dispose of. 
(The Contracting Officer shall also be 
promptly notified of any such proceedings 
brought after receipt of this Notice.)

( f )  You shall take such other action -as 
may be required by the Contracting Officer 
or under the termination clause contained 
in your contract.

(3) Termination inventory. In connec­
tion with settlement of your claim, it will 
be necessary to establish that all your termi­
nation inventory and that of your subcon­
tractors has been properly accounted for. 
For detailed information, see 32 CFR Part 8, 
Subpart F.

4. Completed end items. Subject to 
32 CFR 8.306, you will invoice acceptable 
completed end items under the contract in 
the usual way and not include them in your 
settlement proposal.

5. Submission of settlement proposal. To 
assist you in prompt submission of your set­
tlement proposal, there is enclosed one set 
of the standard forms.

6. Patents. Your attention is called to 
any provisions of the contract which, may 
require you to make a disclosure of, and to 
deliver to the Government instruments of 
license or assignment respecting all inven­
tions, discoveries, ' and patent applications 
made by you in the performance of the con­
tract. You are urged to forward such dis­
closures and instruments of license or as­
signment to the Contracting Officer 
promptly, inasmuch as these contractual 
obligations must be complied with before 
execution of the final settlement agreement. 
This paragraph may be disregarded if the 
contract contains no such patent provisions.

7. Settlements with subcontractors. You  
remain liable to your subcontractors and 
suppliers for claims arising by reason of the 
termination of their subcontracts or orders. 
You are requested to settle such termina­
tion claims as promptly as possible. For 
purposes of reimbursement by the Govern­
ment, such settlements will be governed by 
the provisions of 32 CFR Part 8.

8. The Office named below will be in 
charge of the settlement of your claim. As 
to any matters not covered by this Notice, 
you should consult the Office named below.

9. Please acknowledge receipt of this No­
tice as shown below.

(Contracting officer)

(Name of office)

(Address)
Enclosures.

Acknowledgment of Notice
The undersigned hereby acknowledges re­

ceipt of a signed copy of the foregoing 
Notice o n ---------------- , 19___ Two copies of

this Notice, both signed, are herewith re­
turned.

'_j, (Name of contractor)
B y ----------- -------------------------

(Title)

§ 8.802 Forms1 for settlement of 
fixed-price contracts. The forms set 
forth below are prescribed for use in 
settling terminated fixed-price contracts.

§ 8.802-1 DD Form 540— Settlement 
Proposal— Inventory Basis.

§ 8.802-2 DD Form 541— Settlements. 
Proposal— Total Cost Basis.

§ 8.802-3 DD Form 831— Settlement 
Proposal—Short Form.

§ 8.802-4 DD Form 542— Inventory 
Schedule A—Metals in Mill Product 
Form. DD Form 542c— Inventory
Schedule A—Continuation Sheet.

§ 8.802-5 DD Form 543— Inventory 
Schedule B—Raw Materials. DD Form 
543c— Inventory Schedule B— Continua­
tion Sheet.

§ 8.802-6 DD Form 544— Inventory 
Schedule C— Work in Process. DD Form 
544c— Inventory Schedule C— Continu­
ation Sheet.

§ 8.802-7 DD Form 545— Inventory 
Schedule D— Dies, Jigs, Fixtures, etc. and 
Special Tools. DD Form 545c— Inven­
tory Schedule D—Continuation Sheet.

§ 8.802-8 DD Form 832— Inventory 
Schedule E— Short Form for Use with 
DD Form 831 only.

§ 8.802-9 DD Form 546— Schedule of 
Accounting Information.

§ 8.802-10 DD Form 548— Application 
for Partial Payment.

§ 8.803 DD Form 547— Settlement 
Proposal for Cost-Reimbursement Type 
Contracts.

§ 8.804 DD Form 547s—Notice of Au­
dit Status Date.

§ 8.805 Scrap warranty. A  warranty 
in the general format set forth below 
shall be executed by a purchaser of ma­
terial as scrap (on direct purchase from 
the Government or on subsequent re­
sale) in accordance with the require­
ments of § 8,504.

Scrap W arranty

In consideration of the transfer to the 
undersigned of the property covered by this 
Agreement at a value based upon its being,? 
used as scrap, the undersigned represents 
and warrants to the United States as follows:

(1) The property covered by this Agree­
ment will be used only as scrap, either in 
its existing condition or after further prep_- 
aration, unless and until the undersigned is 
released from this warranty,

(2) In the event the , undersigned is re­
leased from this warranty, any payment 
agreed on as consideration for such release 
shall be made to the United States, regard­
less of whether this warranty shall have bd^n 
executed at the request of the United States.

1A facsimile of each of the forms listed 
below have been filed with the Federal Reg­
ister Division: copies of forms may be ob­
tained through the Contracting Officer in any 
of the military departments. j

(3) In the event the undersigned sells the 
property covered by this Agreement prior to 
release of this warranty, the undersigned Will 
obtain from the purchaser and tender to the 
United States a warranty identical to this 
executed by the purchaser, and upon receipt 
of such other warranty, this warranty will 
be released by the United States.

(4) All obligations of the undersigned 
under this warranty shall expire five years 
from the date hereof.

(Name)

(Address)

(Date)

§ 8.806 Forms of settlement agree­
ment. (See § &.209.)

§ 8.806-1 Settlement agreement for 
use in settling fixed-price prime con­
tracts after complete termination.

This Supplemental Agreement of Settle- .
ment, entered into this______ day of__________ *
19— between the United States of America 
(hereinafter called “The Government“) 
represented by the Contracting Officer ex­
ecuting this contract, a n d ___________

(i) A corporation organized ahd existing
under the Laws of the State o f ___________•

(ii) A  partnership consisting of___________;
(iii) An individual doing business as

(hereinafter called “the Contractor” ) .
Witnesseth that:
Whereas, the Contractor and the Govern­

ment have entered into Contract No._____ _
under date o f _______________ 19__which, to­
gether with any and all amendments, 
changes, modifications, and supplements 
thereto, is hereinafter referred to as “the 
contract”;' and

Whereas, the Termination for Convenience 
of the Government clause of the contract 
provides that the performance of work under 
the contract may at the convenience of the 
Government be terminated by the Govern­
ment in whole, or from time to time in part, 
whenever the Contracting Officer shall deter­
mine that such termination is in the best 
interests of the Government, and that the 
Contractor and the Contracting Officer may 
agree upon the whole or any part of the 
amount to be paid to the Contractor by rea­
son of such termination: and '

Whereas, by notice of termination dated 
___________ the Government advised the Con­
tractor of the complete termination of the 
contract for the convenience of the Govern­
ment; and

Whereas, as used herein the following terms 
shall have the meanings hereinafter set 
forth:

The term "termination inventory” means 
any items of physical property purchased, 
supplied, manufactured, furnished, or other­
wise acquired for performance of the con­
tract which are properly allocable “bo the 
terminated portion of the contract, but shall 
not include any facilities, materials, produc­
tion or other equipment, or special tooling, 
which are subject to a separate contract or a 
special contract provision governing the use 
or disposition thereof. Termination inven­
tory may include Government-furnished 
property and contractor-acquired property, 
as defined below.

(i) Government-furnished property is 
property in the possession of or acquired di­
rectly by the Government, and delivered or 
otherwise made available to the Contractor.

(ii) Contractor-acquired property is prop­
erty procured or otherwise provided by the 
Contractor for the performance of a con­
tract, whether or not the Government has 
title by the terms of the contract, or exer­
cises its contractual right to take title.

The term “subcontract” means any con­
tract as defined in 32 CFR 1,201-6 other than
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a prime contract, entered into by a prime 
contractor or a subcontractor, calling for 
supplies or services required for the per­
formance of any one or more prime contracts.

The term “scrap” means property that has 
no reasonable prospect of being sold except 
for the recovery value of its basic material 
content.

Now, therefore, the parties hereto do mutu-' 
ally agree as follows:

Article 1. The Contractor certifies that all 
contract termination inventory (including 
scrap) has been retained or otherwise ac­
quired by it, sold to third parties, returned to 
suppliers, stored for the Government, de­
livered to the Government, otherwise prop­
erly accounted for, and all proceeds or 
retention prices thereof, if any, have been 
taken into account in arriving at v this 
agreement.

Art. 2. a. The Contractor certifies that, 
prior to the execution of this agreement, each 
of the Contractor’s immediate subcontractors 
whose claim is included in the claim settled 
by this agreement has furnished to the Con­
tractor a certificate stating (i) that all of 
its subcontract termination inventory (in ­
cluding scrap) has been retained or other­
wise acquired by it, sold to third parties, 
returned to suppliers, stored for the Govern­
ment, delivered to the Government, or other­
wise properly accounted for, and all proceeds 
or retention prices thereof, if any, were taken 
into account in arriving at the settlement of 
the subcontract or subcontracts, and (ii) 
that the subcontractor has received from 
each of the immediate subcontractors whose 
claim was included in its claim for a substan­
tially similar certificate.

b. The' Contractor hereby transfers and 
conveys to the Government all the right, 
title, and interest, if any, which the Con­
tractor has received, or is entitled to receive, 
in and to subcontract termination inventory, 
if any, not otherwise properly accounted for, 
and hereby assigns to the Government any 
and all of its rights relating thereto.

Art. 3. The Contractor certifies that, with 
respect to all items of termination inventory 
the costs of which were taken into account in 
arriving at the amount of this settlement, or 
in the settlement of any subcontract claim 
included in this settlement: (i )  all such 
items are properly allocable to the termi­
nated portion of the contract; (ii) such 
items are not in excess of the reasonable 
quantitative requirements of the terminated 
portion of the contract; (iii) such items do 
not include any items reasonably usable 
without loss to the Contractor, on its other 
work; and (dv) the Contractor has informed 
the Contracting Officer of any substantial 
chaqge in the status of such items between 
the dates of its termination inventory sched­
ules and the date of this agreement.

Art. 4. In all cases where the Contractor 
has not previously made such payments, the 
Contractor shall, within ten (10) days-after 
receipt of the payment provided for here­
under, pay to each of its immediate sub­
contractors (or to their respective assignees) 
the respective amounts to which they are 
entitled, after deducting, if the Contractor 
so elects, any amounts then due and payable 
to the Contractor by such subcontractors.
' Art. 5. a. The Contractor has received the
sum of $______  on account of work and
services performed, or articles^ delivered, 
under the completed portion of the contract. 
The Government as part of this negotiated 
settlement hereby confirms and acknowl- 
sdges the right of the Contractor, subject 
to the provisions of Article 6 hereof, to re­
tain such sum heretofore paid and agrees 
that such sum constitutes a portion of the 
total amount to which the Contractor is 

' entitled in settlement of the Contract.
b. In addition, qpon execution of this 

agreement the Government agrees to pay to 
the Contractor or its assignee, upon presen­
tation of properly certified invoices or vouch-’
ers, the sum of $______  [insert net
amount of settlement], arrived at by deduct- 
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ing from the sum of $_____ _ [for claim
submitted on inventory basis, insert gross 
amount of settlement; for claim submitted 
on total cost basis, insert gross amount 
of settlement less amount set forth in 5a 
above], (1) the amount of $______ repre­
senting all unliquidated partial or progress 
payments previously made on account to the 
Contractor Or its assignee and all unliqui­
dated advance payments (with interest) if 
any, thereon), and (2) the amount of
$__*___representing all applicable property
disposal credits [and (3) the amount of 
$______ representing all other amounts due
the Government under this contract ex­
cept as hereinafter provided in Article 6].* 
Said sum, together with all other sums here­
tofore paid, constitutes payment in full and 
complete settlement of the amount due the 
Contractor by reason of the complete ter­
mination of work under the contract ancb-of 
all other claims and liabilities of the Con­
tractor and the Government under the con­
tract, except as hereinafter provided in 
Article 6.

Art. 6. Notwithstanding any other provi­
sion of this agreement, the following rights 
and liabilities of-the parties under the con­
tract are hereby reserved:

[The following list of reserved or excepted 
rights and liabilities is intended to cover 
those which should most frequently be re­
served, and which should in any event be 
scrutinized at the time a settlement agree­
ment is signed (see 32* CFR 8.209-2). The 
suggested language of the enumerated ex­
cepted items on the list may be varied in the 
discretion of the Contracting Officer to cover 
more accurately the exceptions needed in a 
particular case. Where greater accuracy or 
completeness may be achieved by a reference 
to the number of the contract clause or pro­
vision covering the matter in question, this 
method of enumerating reserved rights and 
liabilities may be followed. Omit any of 
the following which are not applicable and 
add any additional exceptions or reserva­
tions required.]

(1) All rights and liabilities, if any, of
the parties under the Renegotiation Act of 
19__[insert reference to applicable Renego­
tiation Act],

(2) All rights and liabilities of the parties 
arising under the contract articles, if any, 
or otherwise which relate to reproduction 
rights, patent infringements, inventions, ap­
plications for patent and patents, including' 
rights to assignments, invention reports and 
licenses, covenants of indemnity against 
patent risks and bonds for patent indemnity 
obligations, together with all rights and lia­
bilities under any such bond.

(3) All rights of the Government to take 
the benefit of any adjustments of royalties 
under the Royalty Adjustment Act of 1942 
(35 U. S. C. 89—96) and to take the benefit 
of agreements reducing or otherwise affect­
ing royalties paid or payable in connection 
with the performance of the contract.

(4) All rights and liabilities of the parties 
under the contract relating to options (ex­
cept options to continue or increase the work 
under the contract), covenants not to com­
pete, covenants of indemnity.

(5) All rights and liabilities of the parties 
under agreements with respect to the future 
care and disposition by the Contractor of 
Government-owned property Remaining in its 
custody.

(6) All rights and liabilities of the parties 
under the contract with respect to any con­
tract termination inventory stored for the 
Government pursuant to Article 1 hereof.

(7) All rights and liabilities of the parties 
under the contract with respect to any and 
all Government property furnished to the 
Contractor ¡for the performance of this 
contract.

•To be inserted where appropriate.

(8) All rights and liabilities of the parties 
arising under the contract, or otherwise, con­
cerning defects in, or guarantees or war­
ranties relating to, any articles or component 
parts furnished to the Government by the 
Contractor pursuant to the contract or this 
agreement.

(9) All rights and liabilities, if any, of the 
parties under those clauses inserted in the 
contract because of the requirements of Acts 
of Congress and Executive Orders, including 
without limitation, any applicable clauses 
relating to the following topics: labor law, 
contingent fees, domestic articles, employ­
ment of aliens, “officials not to benefit.” [If 
the contract contains clauses of this char­
acter inserted for reasons other than require­
ments of Acts of Congress or Executive 
Orders, the suggested language should be ap­
propriately modified:]

In witness whereof, etc.

§ 8.806-2 Settlement agreement for 
use in settling fixed-price prime con­
tracts after partial termination.

This Supplemental Agreement of Settle­
ment, entered into th is ______ day o f ________
____ _ 19__between the United States of
America (hereinafter called “the Govern­
ment”) represented by the Contracting 
Officer executing this contract, a n d _________

(i) A corporation organized and existing
under the Laws of the State o f ___________ ;

(ii) A partnership consisting o f __________

(iii) An individual doing business as

(hereinafter called “the Contractor”).
Witnesseth that:
Whereas, the Contractor and the Govern­

ment have entered into Contract N o .______
under date of ___________ _ 19__whiyh,
together with any and all amendments, 
changes, modifications’, and supplements 
thereto, is hereinafter referred to as “the 
contract”; and

Whereas, the Termination for Convenience 
of the Government clause of the contract 
provides that the performance of work under 
the contract may at the convenience of the 
Government be terminated by the Govern­
ment in whole, or from time to time in part, 
whenever the Contracting Officer shall de­
termine that such termination is in the best 
interests of the Government, and that the 
Contractor and Contracting Officer may agree 
upon the whole or any part of the amount to 
be paid to the Contractor by reason of such 
termination; and

Whereas, by notice of termination dated 
;___________ the Government advised the Con­
tractor of the partial termination % of the 
contract for the convenience of the Govern­
ment as of the date and to the extent pro­
vided in such Notice, to which reference is 
hereby made as to the part terminated, and 
said part is hereinafter referred to as the 
“terminated portion of the contract”; and

Whereas, as used herein, the following 
terms shall have the meanings hereinafter 
set forth:

The term “termination inventory” means 
any items of physical property purchased, 
supplied, manufactured, furnished, or other­
wise acquired for performance of the con­
tract which are properly allocable to the ter­
minated portion of the contract, but shall 
not include any facilities, materials, pro­
duction or other equipment, or special tool­
ing, which are subject to a separate contract 
or a special contract provision governing the 
use* or disposition thereof. Termination in­
ventory may include Government-furnished 
property and contractor-acquired property as 
defined below.

(i )  Government-furbished property is 
property in the possession of or acquired di­
rectly by Jthe Government, and delivered or 
otherwise made available to the Contractor.

(ii) Contractor-acquired property is prop­
erty procured or otherwise provided by the
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Contractor for the performance of a con-f 
tract, whether or not the Government has 
title by the terms of the contract, or exercises 
its contractual right to take title.

The term “subcontract” means any con­
tract as defined in 32 CFR 1.201-6 other than 
a prime contract, entered into by a prime 
contractor or a subcontractor, calling for 
supplies or services required for the per­
formance of any one or more prime contracts.

The term “scrap” means property that has 
no reasonable prospect of being sold except 
for the recovery value of its basic material 
content.

Now, therefore, the parties hereto do mu­
tually agree as follows:

Article 1. The terminated portion of the 
contract is designated as follows: (specify 
the terminated portion clearly as to items, 
including (i) item numbers, (ii) descriptions, 
(iii) quantity terminated, (iv ) unit price 
of items, (v ) total price of terminated items, 
and (vi) any other explanation necessary to 
avoid uncertainty or misunderstanding;)

Art. 2. The Contractor certifies-that all 
contract termination inventory (including 
scrap) has been retained or otherwise'ac­
quired by it, sold to third parties, returned 
to suppliers, stored for the Government, de­
livered to the Government, or otherwise 
properly accounted for, and all proceeds or 
retention prices thereof, 4f any, have been 
taken into account in arriving at this 
agreement.

Art. 3. a. The Contractor certifies that, 
prior to the execution of this agreement, 
each of the contractor’s immediate subcon­
tractors whose claim is-Included in the claim 
settled by this agreement has furnished to 
the Contractor a certificate stating (i) that 
all its subcontract termination inventory 
(including scrap) has been retained or other­
wise acquired by it, sold to third parties, re­
turned to suppliers* stored for the Govern­
ment, delivered to the Government, or other­
wise properly accounted for, and all proceeds 
or retention prices thereof, if any, were taken 
into account in arriving at the settlement of 
the subcontract or subcontracts and (ii) that 
the subcontractor has received from each of 
the immediate subcontractors whose claim 
was included in its claim a substantially 
similar certificate.

b. The Contractor hereby trensfers and 
conveys to the Government all the right, 
title and interest, if any, which the Con­
tractor has received, or is entitled to receive, 
in and to subcontract termination inventory, 
if any, not otherwise properly accounted for, 
and hereby assigns to the Government any 
and all of its rights relating thereto.

Art. 4. The Contractor certifies that, with 
respeet to all items of termination inventory 
the costs of which were taken into account 
in arriving at the amount of this settlement, 
or in the settlement of any subcontract claim 
included in this settlement: ( i )  all such 
items are properly allocable to the termi­
nated portion of the contract; (ii) such 
items are not in excess of the reasonable 
quantitative requirements of the terminated 
portion of the contract; (iii) such items Ho 
not include a tty items reasonably usable, 
without loss to the Contractor, on its other 
work; and (iv) the Contractor has informed 
the Contracting Officer of any substantial 
change in the status of such items between 
the dates of its termination inventory 
schedules and the date of this agreement.

Art. 5, In all cases where the Contractor 
has not previously made such payments, the 
Contractor shall, within ten (10) days after 
receipt of the payment provided for here­
under, pay to each of its immediate sub­
contractors (or to their respective assignees) 
the respective amounts to which they are 
entitled, after deducting, if the Contractor 
so elects, any amounts then due and payable 
to the Contractor by such subcontractors.

Art. 6. Upon execution of this agreement, 
the Government agrees to pay to the Con-

tractor or Its assignee, upon presentation of 
properly certified invoices or vouchers, the 
sum of $______  [insert net amount of set­
tlement], arrived at by deducting from the
sum of $______  [insert gross amount of
settlement], (1) the amount of $______ rep­
resenting all unliquidated partial or progress 
payments previously made on account to the 
Contractor or its assignee and all unliqui­
dated advance payments (with interest, if 
any, thereon) applicable to the terminated 
portion of the contract and (2) the amount 

-, of $„_____ representing all applicable prop­
erty disposal credits. Said sum, together 
with all other sums heretofore paid, con­
stitutes payment in full and complete set­
tlement of the amount due the Contractor 
with respect to the terminated portion of the 
contract, except as hereinafter provided in 
Article 7.

A rt. 7. Upon payment of said sum of
$______ [insert net amount of settlement-],
all obligations of the Contractor to perform 
further work or services or to make further 
deliveries under the terminated portion of 
the contract and all obligations of the 
Government to make further payments or 
to carry out other undertakings in connec­

t ion  therewith shall cease: Provided, how­
ever, That nothing herein contained shall 
impair or. affect in any way any covenants, 
terms or conditions of the contract relating 
to the completed or continued portion 
thereof: And 'provided further, That, with 
respect to the terminated portion of the 
contract, the following rights and liabilities 
of the parties are reserved.

[The following list of reserved or excepted 
rights and liabilities relating to the ter­
minated portion of the contract is intended 
to cover those which should most frequently 
be reserved, and which should in any event 
be scrutinized at the time a settlement 
agreement is signed (see 32 CFR 8.209-2). 
The suggested language of the enumerated 
excepted items on the list may • be varied 
in the discretion of the Contracting Officer 
to cover more accurately' the exceptions 
needed in a particular case. Where greater 
accuracy or completeness may be achieved 
by a reference to the number of the con­
tract, clause or provision covering the matter 
in question, this method of enumerating re­
served rights and liabilities may be followed. 
Omit any of the following which are not 
applicable and add any additional excep­
tions or reservations required.]

(1) All rights and liabilities, if any, of 
the parties under the Renegotiation Act of 
19— [insert reference to applicable Re­
negotiation Act].

(2) All rights of the Government to take 
the benefit of any adjustments of royalties 
under the Royalty Adjustment Act of 1942 
(35 U. SÎ C. 89-96) and to take the benefit 
of agreements reducing or otherwise affect­
ing royalties paid or payable in connection 
with the performance of the contract.

(3) ,A11 rights and liabilities, if any, of 
the parties under those clauses inserted in 
the contract because of the requirements of 
Acts of Congress and Executive Orders, in­
cluding, without limitation, any applicable 
clauses relating to the following topics: 
labor law, contingent fees, domestic articles,

/employment of aliens, “officials not to bene­
fit.” [I f  the contract contains clauses of 
this character inserted for reasons other 
than requirements of Acts of Congress or 
Executive Orders, the suggested language 
should be appropriately modified.]

(4) All rights and liabilities of the parties 
arising under the contract articles, if any, 
or otherwise which relate to reproduction 
rights, patent infringements, inventions, 
applications for patent and patents, includ­
ing rights to assignments, invention reports 
and licenses, covenants of indemnity against 
patent risks and bonds for patent indemnity 
obligations, together with all rights and 
liabilities under any such bond.

I i  \ , ; m

(5) All rights and liabilities of the parties 
arising under the contract, or otherwise, 
concerning defects in, or guarantees or war­
ranties relating to, any articles or component 
parts furnished to the Government by the 
Contractor pursuant to the contract or this 
agreement.

(6) All rights and liabilities of the parties 
with respect to any contract termination in­
ventory stored for the Government pursuant 
to Article 2 hereof.

In  witness whereof, etc.

§ 8.806-3 Partial settlement agrees 
ment, for use in settling fixed-price 
prime contracts after complete or partial 
termination where settlement pertains 
only to settlements with subcontractors.

This supplemental agreement of settle­
ment, entered into t h i s _________ day of
_____ ______, 19__between the United States
of America (hereinafter called “the Govern­
ment”) represented by the Contracting Of­
ficer executing this contract, and-________ _

(i )  A corporation organized and existing
under the Laws of the State of_______ ;j_;

(ii) A partnership consisting of-._____K|__ .;
(iii) An individual doing business as

(hereinafter called “the Contractor”). 
Witnesseth that:
Whereas, the Contractor and the Govern­

ment have entered into Contract N o .______
under date of ___________ _ 19__which, to­
gether with any and all amendments, 
changes, modifications, and supplements 

..thereto, is hereinafter referred to as “the 
contract”; and

Whereas, the Termination for Convenience 
of the Government clause of the contract 
provide^ that the performance of work under 
the contract may at the convenience of the 
Government be terminated by the Govern­
ment in whole, or from time to time in part, 
whenever the Contracting Officer shall de­
termine that such termination is in the best 
interests of the Government, and that the 
Contractor and Contracting Officer may agree 
upon the whole or any part of the amount to 
be paid to the Contractor by reason of such 
termination; and

Whereas, by notice of termination dated 
----- ------- the Government advised the Con­

tractor of the [complete termination of the 
contract for the convenience of the Govern­
ment; 3 * [ partial termination of the contract 
for the convenience -of the' Government as of 
the date and to the extent provided in such 
Notice, to whicnfeference is hereby made as 
to the part terminated, and said part is 
hereinafter referred to as “the terminated 
portion of the contract”;] * and 

Whereas, the Contractor, in connection 
with the performance of the contract, has 
entered into the following subcontracts 
[among others]: ** [insert here a list of 
the terminated subcontracts included in this, 
settlement], which subcontracts were 
terminated by the Contractor in accordance 
with the termination for convenience clause 
of the contract and in accordance with'the 
Notice of Termination received by it from 
the Government; and 

Whereas, the parties desire to settle that 
portion of the termination claim of the Con­
tractor which is based upon the termina­
tion of the subcontracts listed herein; and 

Whereas, as used herein, the following 
terms shall have the meanings hereinafter 
set forth: . '  - a/

The term “termination inventory” means 
any items of physical property purchased, 
supplied, manufactured, furnished, or other­
wise acquired for performance of the con­
tract which are properly allocable to the

♦Insert; appropriate phrase. 
♦ »Insert y/here appropriate.
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terminated portion oi the contract, but shall 
not include any facilities, materials, pro­
duction or other equipment, or special .tool—  
which' are subject to a separate contract 
or a special contract provision governing 
the use or disposition thereof. Termination 
inventory may include Government-fur­
nished property and contractor-acquired 
property as defined below.

(i) Government-furnished property is 
property in the possession of or acquired 
directly by the Government, and delivered 
or otherwise made available to the 
Contractor.

(ii) Contractor-acquired property is prop­
erty procured or otherwise provided by the 
Contractor for the performance of a con­
tract, whether or not the ¿Government has 
title by the terms of the contract, or exer­
cises its contractual right to take title.

The term “subcontract” means any con­
tract as defined in 32 CFR 1.201-6 other 
than a prime contract, entered into by a 
prime contractor or a subcontractor, call­
ing for supplies or services required for the 
performance of any one or more prime 
contracts.

The term "scrap” means property that has 
no reasonable prospect of being sold except 
for the recovery value of its basic material 
content.

Now, therefore, the parties hereto do mu­
tually agree as follows:

Article 1. a. The Contractor certifies 
that, prior to the execution of this agree­
ment, each of the Contractor’s immediate 
subcontractors whose claim is included in 
the claim settled by this agreement has fur­
nished to the Contractor a certificate stat- 
ing (i) that all its subcontract termination 
inventory (including scrap), has been re­
tained or otherwise acquired by it, sold to 
third parties, returned to suppliers, stored 
for the Government, delivered to the Gov­
ernment, or otherwise properly accounted 
for, and all proceeds or retention prices 
thereof, if any, were taken into account in 
arriving at the settlement of the subcon­
tract or subcontracts and (ii) that the sub­
contractor has received from each of the 
immediate subcontractors whose claim was 
included in its claim a substantially similar 
certificate.

b. The Contractor hereby transfers and 
conveys to the Government all the right, 
title and interest, if any, which the Con­
tractor has received, or is entitled to receive, 
in and to such subcontract termination in­
ventory, to the extent that it is not other­
wise properly accounted for, and hereby as­
signs to, the Government any and all of its 
rights relating thereto.

Art. 2. In all cases where the Contractor 
has not previously made such payments, the 
Contractor shall, within ten (10) days after 
receipt of the payment provided for here­
under, pay to each of its immediate subcon­
tractors (or to their respective assignees) the 
respective amounts to which they are en­
titled, after deducting, if the Contractor so 
elects, any amounts then due and payable to 
the Contractor by such subcontractors.

Abt. 3. The Contractor certifies that, with 
respect to all items of subcontract termina­
tion inventory the costs of which were taken 
into account in arriving at the amount of 
this settlement, or in the settlement of any 
subcontract claim included in this settle­
ment: (i) All such items are properly allo­
cable to the terminated portion of the con­
tract; (ii) such items are not in excess of 
the reasonable quantitative requirements of 
the terminated portion of the contract; (iii) 
such items do not include any items reason- 
shly usable, without loss to the Contractor, 
cu its other work; and (iv ) the Contractor 
has informed the Contracting Officer of any 
substantial change in the status of such 
tems between the dates of its termination 
inventory schedules and the date of tfyis 
agreement.

Art. 4. Upon execution of this agreement 
the Government agrees to pay to the Con­
tractor or its assignee, upon presentation of 
properly certified invoices of vouchers, the
sum of $--------- - which sum, [together with
the amount of $______ heretofore paid the
Contractor as partial, progress, or advance 
payments],* constitutes payment in full and 
complete settlement, except as hereinafter 
provided in Article 5, of the amount due the 
Contractor with respect to that portion of its 
termination claim which is based upon ter­
mination of the subcontracts listed herein­
above. [The first sum to be inserted above 
should be the net amount of this partial set­
tlement, arrived at by deducting from the 
gross amount of settlements with subject 
subcontractors as approved by the Contract­
ing Officer; the second amount to be inserted 
above, which is that portion of partial, prog­
ress, or advance payments liquidated by this 
agreement.]

Art. 5. Notwithstanding any other pro­
vision of this agreement, the following rights 
and liabilities of the parties under the con­
tract are hereby reserved:

[Insert here a list of the reserved or ex­
cepted rights and liabilities of the Govern­
ment and the Contractor (see 32 CFR 
8.209-2). Reference is made to instructions 
set forth in Article 6 of the agreement set 
forth in 32 CFR 8.806-1 and Article 7 of the 
agreement set forth in 32 CFR 8.806-2, and to 
the reserved or excepted rights and liabili­
ties set forth in those articles, which may be 
used as appropriately modified to meet the 
requirements of any given settlement here­
under.]

In witness whereof, etc.

§ 8.806-4 Settlement agreement for 
use in settling cost-reimbursement type 
prime contracts after complete termi­
nation where'settlement includes costs.

This Supplemental Agreement of Settle­
ment, entered into this ______  day of
___________ _ 19__^between the United States
of America (hereinafter called “the Govern­
ment” ) represented by the Contracting Of­
ficer executing this contract, a n d ____________

(i) A corporation organized and existing
under the Laws of the State o f ___________ ;

(ii) A partnership consisting o f ___________ ;
(iii) An individual doing business as

(hereinafter called “the Contractor” ).
Witnesseth that:
Whereas, the Contractor and the Govern­

ment have entered into Contract N o .______
under date of ___________ , 19__which, to- .
gether with any and all amendments, 
changes, modifications, and supplements 
thereto, is hereinafter referred to as “the 
contract”; and

Whereas, the Termination clause of the 
contract provides that the performance of 
work under the contract may at the con­
venience of the Government be terminated 
by the Government in whole, or from time 
to time in part, whenever the Contracting 
Officer shall determine that such termination 
is in the best interests of the Government, 
and that the Contractor and Contracting 
Gfflcer may agree upon the whole or any part 
of the amount to be paid to the Contractor 
by reason of such termination; and

Whereas, by notice of termination dated 
___________ the Government advised the Con­
tractor of the complete termination of the 
contract for the convenience of the Govern­
ment; and"

Whereas, as used herein, the following 
terms shall have the meanings hereinafter- 
set forth:

The term “termination inventory” means 
any items "of physical property purchased, 
supplied, manufactured, furnished, or other­
wise acquired for performance of the contract 
which are properly allocable to the termi­
nated portion of the contract, but shall not

include any facilities, materials, production 
or other equipment, or special tooling, which 
are subject to a separate contract or a special 
contract provision governing the use or dis­
position thereof. Termination inventory 
may include Government-furnished property 
and contractor-acquired property as defined 
below.

(i) Government-furnished property is 
property in the possession of or acquired 
directly by the Government, and delivered 
or otherwise m a d e  available to the 
Contractor.

(ii) Contractor-acquired property is prop­
erty procured or otherwise provided by the 
Contractor for the performance of a contract, 
whether or not the Government has title 
by the terms of the contract, or exercises its 
contractual right to take title.

The term “subcontract” means any con­
tract as defined in 32 CFR 1.201-6 other than 
a prime contract, entered into by a prime 
contractor or a subcontractor, calling for 
supplies or services required for the perform­
ance of any one or more prime contracts.

The term “scrap” means property that has 
no reasonable prospect of being sold except 
for the recovery value of its basic material 
content.

Now therefore, the parties hereto do mu­
tually agree as follows:

Article 1. The Contractor certifies that 
all contract termination inventory (includ­
ing scrap) has been retained or otherwise 
acquired by it, sold to third parties, returned 
to suppliers, stored for the Government, de­
livered to the Government, or otherwise 
properly accounted for, and all proceeds or 
retention prices thereof, if any, h<*ve been 
taken into account in arriving at this agree­
ment.

Art. 2. a. The Contractor certifies that, 
prior to the execution of this agreement, each 
of the Contractor’s immediate subcontractors 
whose claim is included in the claim settled 
by this agreement has furnished to the Con­
tractor a certificate stating (i) that all of its 
subcontract termination inventory (includ­
ing scrap) has been retained or otherwise 
acquired by it, sold to third parties, returned 
to suppliers, stored for the Government, de­
livered to the Government, or otherwise 
properly accounted for, and all proceeds or 
retention prices thereof, if any, were taken 
into account in arriving at the settlement of 
the subcontract or subcontracts and.(ii) that 
the subcontractor has received from each of 
the immediate subcontractors whose claim 
was included in its claim a substantially 
similar certificate.

b. The Contractor hereby transfers and 
conveys to the Government all the right, 
title and interest, if any, which the Con­
tractor has received, or is entitled to receive, 
in and to subcontract termination inventory^ 
if any, not otherwise properly accounted for, 
and -hereby assigns to the Government any 
and all of its rights relating thereto.

Art. 3. The Contractor certifies that, with 
respect to all items of termination inventory 
the costs of which were taken into aecount 
in arriving at the amount of this settlement, 
or in the settlement of any subcontract 
claim included in this settlement: (i) all 
such items are properly allocable to the ter­
minated portion of the contract; (ii) such 
items are not in excess of the reasonable 
quantitative requirements of the terminated 
portion of the contract; (iii) such terms do 
not include any items reasonably usable, 
without loss to the Contractor, on its other 
work; and (iv) the Contractor has informed 
the Contracting Officer of any substantial 
change in the status of such items between 
the dates of its termination inventory sched­
ules and the date of this agreement.

Art. 4. In all cases where the Contractor 
has not previously made such payments, the 
Contractor shall, within ten (10) days after 
receipt of the payment provided for here­
under, pay to each of its immediate subcon-
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tractors (or to their respective assignees) 
the respective amounts to which they are 
entitled, after deducting, if the Contractor 
so elects, any amounts then due and payable 
to the Contractor by such subcontractors.

A rt. 5. a. The Contractor has received the
sum of $______on account of work and
services performed, or articles delivered, 
under the contract prior to the effective 
date of termination. The Government as 
part of this negotiated settlement hereby 
confirms and acknowledges the right of the 
-Contractor, subject to the provisions of Arti­
cle 6 hereof, to retain such sum heretofore 
paid and agrees that such stun constitutes 
a portion of the total amount to which the 
Contractor is entitled in complete and final 
settlement of thè contract.

b. In addition, upon execution of this 
agreement the Government agrees to pay to 
the Contractor or its assignee, upon presenta­
tion of properly certified invoices or vouchers,
the sum of $______ [insert net amount of
settlement], arrived at by deducting from
the sum of $______  [insert net amount of
settlement less amount set forth in Article 
5a above], (1) the amount of ___repre­
senting all unliquidated partial or* progress 
payments previously made on account to the 
Contractor or its assignee and all unliqui­
dated advance payments (with interest, if
any,-thereon) and (2) the amount of $____;__
representing all applicable property disposal 
credits [and (3) the amount of $______ rep­
resenting all other amounts due the Gov­
ernment under this contract except as 
hereinafter provided in Article 6].* Said 
sum, together with all other sums heretofore 
paid, constitutes payment in full and com­
plete settlement of the amount due the Con­
tractor by reason of the complete termina­
tion of work under the contract and of all 
other claims and liabilities of the Contractor 
and the Government under the contract, 
except as hereinafter provided in Article 6.

A rt. 6. Notwithstanding any other pro­
vision of this agreement the following rights 
and liabilities of the parties under the coxi- 
tract are hereby reserved :

[The following list of reserved or excepted 
rights and liabilities is intended to cover 
those which should most frequently be re­
served, and which should in any etfent be 
scrutinized at the time a settlement agree­
ment is signed (see 32 CFR 8.209-2). The 
suggested language of the enumerated ex­
cepted items on the list may be varied in the 
discretion of the Contracting Officer to cover 
more accurately the exceptions needed in a 
particular case. Where greater accuracy or 
completeness may be achieved by a reference 
to the number of the contract clause or 
provision covering the matter in question, 
this method of enumerating reserved rights 
and liabilities may be followed. Omit any 
of the following rights which are not ap­
plicable and add any additional exceptions or 
reservations required.]

(1) Claims by the Contractor against the 
Government for items of cost which are the 
subject of General Accounting Office excep­
tions (or other items of cost of the same 
nature), which are excluded from the settle­
ment without prejudice to the rights of 
either party, as follows: [Insert the amounts 
and describe the claims not waived by Con­
tractor.]

(2) Claims by the Contractor against the 
Government, as to which his right of reim­
bursement is disputed, which are excluded 
without prejudice to the rights of either 
party as follows: [Insert the amounts and 
describe the claims with respect to which 
findings have been made by the Contracting 
Officer disallowing the item and with respect 
to which the Contractor has taken, or intends 
to take, timely appeal.]

* To be inserted where appropriate.

(3) Claims by the Contractor against the 
Government which are unknown in amount 
and which involve costs claimed to be reim­
bursable under the contract, as follows: 
[Insert the estimated amounts and describe 
the claims.]

(4) Claims by the Contractor against the 
Government whose existence is unknown, 
based upon responsibility of the Contractor 
to third parties and which involve costs re­
imbursable under the contract.

(5) Claims by the Government against the 
Contractor which are based upon refunds, 
rebates, credits, or other accounts not now 
known to the Government, together with 
interest thereon, now due or which may be­
come due the Contractor from third parties 
to the extent that such amounts arise out 
of transactions for which reimbursement has 
been made to the Contractor under the con­
tract. Any such amounts which may here­
after become due to the Contractor from any 
third party or other source shall be paid to 
the Government within 30 days after receipt 
by the Contractor. Interest at 6 percent per 
annum shall accrue and shall be paid to the 
Government on any such accounts as remain 
unpaid after the 30-day period.

(6) All rights and liabilities, if any, of the 
parties under i;he Renegotiation Act of 19__. 
[Insert reference to applicable Renegotiation 
Act.]

(7) All rights and liabilities of the parties 
arising under the contract articles, if any, 
or otherwise which relate to reproduction 
rights, patent infringements, inventions, ap­
plications for patent and patents, including 
rights to assignments, invention reports and 
licenses, covenants of indemnity against 
patent risks and bonds for patent indemnity 
obligations, together with all rights and 
liabilities under any such bond.

(8) All rights of the Government to take 
the benefit of any adjustments of royalties 
under the Royalty Adjustment Act of 1942 
(35 U. S. C. 89-96) and to take the' benefit 
of agreements reducing or otherwise affect­
ing royalties paid or payable In connection 
with the performance of the contract.

(9) All rights and liabilities of the parties 
under the contract relating to options (ex­
cept options to continue or increase the work 
under the contract), covenants not to com­
pete, covenants of indemnity.

(10) All rights and liabilities of the parties 
under agreements with respect to the future 
care and disposition by the Contractor of 
Government-owned property remaining in 
its custody.

(11) All rights and liabilities of the, parties 
under the contract with respect to any con­
tract termination inventory stored for the 
Government pursuant to Article 1 hereof.

(12) All rights and liabilities of the parties 
under the contract with respect to any and 
all Government property, furnished to or ac­
quired by the Contractor for the performance 
of this contract.

(13) All rights and liabilities of the parties 
arising under the contract, or otherwise, con­
cerning defects in, or guarantees or war­
ranties relating to, any articles or component 
parts furnished to the Government by the 
Contractor pursuant to the contract or this 
agreement.

(14) All rights and liabilities, if any, of the 
parties under those clauses inserted in the 
contract because of the requirements of Acts 
of Congress and Executive Orders, including, 
without limitation, any applicable clauses re­
lating to the following topics: labor law, con­
tingent fees, domestic articles, employment 
of aliens, “officials not to benefit.” [I f  the 
contract contains clauses of this character 
inserted for reasons other than requirements 
of Acts of Congress or Executive Orders, the 
suggested language should be appropriately 
modified.]

In witness whereof, etc.

§ 8.806-5 Settlement agreement for 
use in settling cost-reimbursement type 
prime contracts after complete termina­
tion where settlement is limited to fee.

This Supplemental Agreement of Settle­
ment, entered into this ______  day of
___________, 19__between the United States
of America (hereinafter called “the Govern­
ment”) represented by the Contracting Offi­
cer executing this contract, a n d __________

(i) A corporation organized and existing
ujider the Laws of the State o f ___________;

(ii) A partnership consisting o f ___‘______
(iii) An individual doing business as

(hereinafter called “the Contractor”) .
Witnesseth that:
Whereas, the Contractor and the Govern­

ment have entered into Contract N o .____ _
under date o f ___________ _ 19__which, to­
gether with any and all amendments, 
changes, modifications, and supplements 
thereto, is hereinafter referred to as “the 
contract”; and

Whereas, the Termination clause of the 
cofitract provides that the performance of 
work under the contract may at the con­
venience of the Government be terminated 
by the Government in whole, or from time 
to time in part, whenever the Contracting 
Officer shall determine that such ternfiination 
is in the best interests of the Government, 
and that the Contractor and Contracting 
Officer may agree upon the whole or any part 
of the amount to be paid to the Contractor 
by reason of such termination; and

Whereas, by notice of termination dated
____ ;______  the Government advised the
Contractor of the complete termination of 
the contract for the convenience of the 
Government; and

Whereas, settlement of said terminated 
contract has been limited to adjustment of 
the fee.

Now, therefore, the parties hereto do mu­
tually agree as follows :

Article 1. a. The Contractor has received
the sum of $_____on account of its fee
under the contract prior to the effective date 
of termination.

b. In  addition, upon execution of this 
agreement, the Government agrees to pay 
to the Contractor or its assignee, upon pres­
entation of properly certified invoices or
vouchers, the sum of $______  [insert net
amount to be paid on account of fee]. Said 
sum, together with all other sums hereto­
fore paid on account of fee, constitutes 
payment in fu ll and complete settlement 
of the amount due the Contractor on ac­
count of its fee under the contract.

Art. 2. The Contractor’s allowable costs 
under the contract will continue to be re­
imbursed on Standard Form 1034 cost 
vouchers ,in accordance with the applicable 
provisions of the contract and of 32 CFR 
Part 8.

A rt. 3. Notw ithstanding any other pro­
vision of this agreement the following rights 
and liabilities of the parties under the con­
tract are hereby reserved.

[The following list of reserved or excepted 
rights and liabilities is intended to cover 
those which most frequently be reserved, 
and which should in any event be scruti­
nized at the time a settlement agreement is 
signed (see 32 CFR 8.209-2). The suggested 
language of the enumerated excepted items 
on the list may be varied in the discretion 
of the Contracting Officer to cover more 
accurately the exceptions needed in a par­
ticular case. Where greater accuracy or 
completeness may be achieved by a reference 
to the number of the contract clause or 
provision covering the matter in question, 
this method of enumerating reserved rights 
and liabilities may be followed. Omit any 
of the following which are not applicable
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and add any additional exceptions or reserva­
tions required.]

(1) All rights and liabilities, if any, of 
the parties under the Renegotiation Act of 
19-_ [insert reference to applicable Renego­
tiation Act].

(2) All rights and liabilities of the parties 
arising under the contract articles, if any, 
or otherwise which relate to reproduction 
rights, patent infringement, inventions, ap­
plications for patent and patents, including 
rights to assignments, invention reports and 
licenses, covenants of indemnity against 
patent risks and bonds for patent indemnity 
obligations, together with all rights and 
liabilities under any such bond.

(3) All rights of the Government to take 
the benefit of any adjustments of royalties 
under the Royalty Adjustment Act of 1942 
(35 U. S. C. 89—96) and to take the benefit 
of agreements reducing or otherwise affect­
ing royalties paid or payable in connection 
with performance of the contract.

(4) All rights and liabilities of the parties 
under the contract relating to options (ex­
cept options to continue or increase the work 
under the contract), convenants not to com­
pete, covenants of indemnity.

(5) All rights and liabilities of the parties 
under agreements with respect to the future 
care and disposition by the Contractor of 
Government-owned property remaining in its 
custody.

(6) All rights and liabilities of the parties 
under the contract with respect to any and 
all Government property, furnished to or 
acquired by the Contractor for the perform­
ance of this contract.

(7) All rights and liabilities of the parties 
arising under the contract, or otherwise, con­
cerning defects in, or guaranties or warran­
ties relating to, any articles or component 
parts furnished to the Government by the 
Contractor pursuant to the contract or this 
agreement.

(8) All rights and liabilities, if any, of the 
parties under those clauses inserted in the 
contract because of the requirements of Acts 
of Congress and Executive Orders, including, 
without limitation, any applicable clauses 
relating to the following' topics: labor law, 
contingent fees, . domestic articles, employ­
ment of aliens, “officials not to benefit.” [I f  
the contract contains clauses of this charac­
ter inserted for reasons other than require­
ments of Acts of Congress or Executive 
Orders, the suggested language should be 
appropriately modified.]

In witness whereof, etc.

§ 8.806-6 No cost settlement agree­
ment partial termination.

This Supplemental Agreement of Settle­
ment, entered into this ______  day of
- - - - ---------- 19__, between the United States
of America (hereinafter called “the Gov­
ernment”) , represented by the Contracting 
Officer executing this contract, a n d __________

(i) A corporation organized and existing
under the Laws of the State o f ___________ ;

(ii) A partnership consisting of ___.______ \
(iii) An individual doing . business as

(hereinafter called “the Contractor”) . 
Witnesseth that:
Whereas, the Contractor and the Govern­

ment have entered into Contract N o .________
»o+v,er - at.e ---------------- . 19__ which, to-
ph ”er w v* any and all amendments, 
tii an^es* modifications”, and supplements 
thereto, is hereinafter referred to as “the 
contract”; and

Whereas, the contract provides that the 
Performance of work thereunder may at the 
onvenience of option of the Government be 
rmmated by the Government in whole, or 

time to time -in part, whenever any 
thcn termination is determined to be for 
the best interest of the Government, and 
mat the Contractor and Contracting Officer 

ay agree upon the whole or any part of

FEDERAL REGISTER
the amount or amounts to be paid to the 
Contractor by reason of such termination; 
and

Whereas, by the Notice of Termination 
dated — -------------- 19—, the Government ad­
vised the Contractor of the partial termina­
tion of the contract for the convenience or 
at the option of the Government as of the 
date and to the extent provided in such 
Notice, to which reference is hereby made as 
to the part terminated, and said part is 
hereinafter referred, to as “the terminated 
portion of the contract”; and

Whereas, the Contractor is willing to 
waive unconditionally any claim against the 
Government by reason of such termination.

Now, therefore, the parties hereto agree 
as follows:

Article 1. The terminated portion of the 
contract is designated as follows: (Specify 
the terminated portion clearly as to items 
including (i) item numbers, (ii) descrip­
tions, '(iii) quantity terminated, (iv) unit 
price of items, (v ) total price of terminated . 
items, and (vi) any other explanation nec­
essary to avoid uncertainty or misunder­
standing.)

A rt. 2. The Contractor hereby uncon­
ditionally waives any claim against the Gov­
ernment/arising under the terminated por­
tion of the contract or by reason of its 

/  termination including, without limitation, 
all obligation of the Government to make 
further payments or to carry out other un­
dertakings in connection with said ter- 
minated portion, and the Government 
acknowledges that the Contractor has no 
obligation to perform further work or serv­
ices or to make further deliveries of articles 
or materials under the terminated portion 
of the contract: Provided, however, That 
nothing herein contained shall impair or 
affect in any way any other covenants, terms 
or conditions of the contract. And Pro­
vided further, That, with respect to the 
terminated portion of the contract, the fol­
lowing rights and liabilities of the parties 
are reserved: *

(List reserved or excepted rights and 
liabilities; see 32 CFR § 8.209-2 and Article 7 
of the agreement set forth in 32 CFR 
§ 8.806-S.)

In witness whereof, etc.

§ 8.806-7 No cost settlement agree­
ment— complete termination.

This supplemental agreement of settle­
ment, entered into this _______day of — ____
------, 19— , between thè United States of
America (hereinafter called “the Govern­
ment”), represented by the Contracting 
Officer executing this contract, a n d __________

(i) A corporation organized and existing
under thè Laws of the State o f ___________ ;

(ii) A partnership consisting of ___________ ;
(iii) An individual doing business as

(hereinafter called “the Contractor”) .
Witnesseth that:
Whereas, the Contractor and the Govern­

ment have entered into Contract N o . ______
under date o f ------l ------ N_, 19__, which, to­
gether with any and all amendments, 
changes, modifications, and supplements 
thereto, is hereinafter referred to as “the 
contract”; and

Whereas, the contract provides that the 
performance of work thereunder may at the 
convenience or option of the Government be 
terminated by the Government in whole, or 
from time to time in part, whenever any such 
termination is determined to be for the best 
interest o f  the Government, and that the 
Contractor and Contracting Officer may agree 
upon the whole or any part of the amount or 
amounts to be paid to the Contractor by rea­
son of such termination; and

Whereas, by the Notice of Termination 
dated ---------------- - 19— , the Government ad­
vised the Contractor of the termination of
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the contract for the convenience or at the 
option of the Government; and

Whereas, the Contractor is willing to waive 
unconditionally any elaim against the Gov­
ernment by reason of such termination;

Now, therefore, the parties hereto agree 
as follows:

Article 1. The Contractor hereby uncon­
ditionally waives any claim against the Gov­
ernment by reason of the termination of the 
contract and, except as set forth below, 
releases it from any and all 'obligations aris­
ing under the contract or by reason of its 
termination, and the Government agrees that 
all obligations arising under the contract or 
by reason of its termination, shall be deemed 
to be concluded; except as follows:

(List reserved or excepted rights and 
liabilities; see 32 CFR 8.209-2 and Article 6 
of the agreement set forth in 32 CFR 
8.806-1.)

In  witness whereof, etc.

§ 8.807 DD Form 1114— Instructions 
for Use of Contract Termination Settle­
ment and Inventory Schedule Forms.1

P art 10— B onds  and  I nsur ance

SUBPART A— BONDS

The cross reference in § 10.103-1 (b) 
has been changed to § 8.707. Section
10.103-1 (b ), as revised, reads as follows:

§10.103 Performance bonds.
§ 10.103-1 Performance bonds in con­

nection with contracts other than con­
struction contracts. * * *

(b ) It shall be furnished by the con­
tractor within the time specified in the 
contract; and if it is not so furnished, the 
contracting officer shall notify the con­
tractor that if the bond is not furnished 
within 10 days after receipt of such no­
tice, the contract shall be terminated 
pursuant to paragraph (a) (ii) of the 
“Default” clause of § 8.707.
(Sec. 201, 55 Stat, 839, as amended, sec. 2202, 
70A Stat. 120; 51? U. S. C. App. 611, 10 U. S. C. 
2202. Interprets or applies secs. 2301-2314, 
70A Stat. 127-133; 10 U. S. C. 2301-2314, E. O. 
9001, 6 F. R. 6787, as amended by E. O. 9296, 
8 F. R. 1429, 3 CFR, 1943 Cum. Supp.)

J. J. P h e l a n , Jr., 
Acting Director for Procurement 

Policy, Office of Assistant Sec­
retary of Defense ( Supply and 
Logistics).

[F. R. Doc. 58-9903; Filed, Nov. 28, 1958; 
8:49 a. m.]

TITLE 6— AGRICULTURAL CREDIT
Chapter IV— Commodity Stabilization 

Service and Commodity Credit Cor­
poration, Department of Agriculture

Subchapter D— Regulations Under Soil Bank Act 
[Arndt. 25]

P art 485— S o il  B a n k

S ubpart— C o n ser vatio n  R eserve 
P rogram

incorrect  or in c o m p le te  in fo r m a t io n
UNDER 1956 PROGRAM

The regulations governing the con­
servation reserve part of the Soil Bank

1A facsimile of this form has been filed 
with the Federal Register Division; copies of 
the form may be obtained through the con­
tracting,, officer in any of the military depart­
ments.



9252 RULES AND REGULATIONS
Program, 21 F. R. 6289, as amended, are 
hereby further amended by inserting a 
new § 485.186 immediately following 
§ 485.185 to read as follows:

§ 485.186 Incorrect or incomplete in­
formation under 1956 program, (a ) 
Pursuant to the provisions of Public Law 
85-413, 85th Congress, the Adminis­
trator, CSS, may, if he deems it desirable 
in order to provide fair and equitable 
treatment to a producer, authorize com­
pensation for certain losses suffered by 
such producer under the conservation 
reserve program as a result of the cir­
cumstances set forth below:

(1) Incorrect or incomplete informa­
tion was furnished to the producer by a 
representative of the Secretary author­
ized to furnish information under the 
program;

(2) The producer-relied, in good faith, 
on such information and entered into a 
conservation reserve contract in 1956 or 
took action with the intention of enter­
ing into a contract in such year; and

(3) The producer is not entitled to 
receive under the provisions of the reg­
ulations the payment which was stip­
ulated in the contract or which would 
have been stipulated if a contract had 
been entered into.

(b) Compensation shall be paid to the 
producer under this section in an amount 
which the Administrator determines will 
reimburse the producer for: (1) The net 
loss suffered by the producer as a direct 
result of his destruction of a crop or his 
refraining from harvesting or grazing in 
an attempt to qualify for an annual pay­
ment, except that compensation for such 
loss plus any annual payment already, re­
ceived shall not exceed the annual pay­
ment stipulated in the contract for the 
year in which such action was taken or 
which would have been stipulated for 
such year if a Contract had been entered 
into on the basis of the incorrect or in­
complete information, and (2) the net 
loss suffered by the producer as a direct 
result of action which he took in an at­
tempt to qualify for a cost-sharing pay­
ment, except that compensation for such 
loss plus any cost-sharing payment al­
ready received shall not exceed the pay­
ment for such cost-sharing practice 
stipulated in the contract or which would 
have been stipulated if a contract had 
been entered into on. the basis of the in­
correct or incomplete information: Pro­
vided, That no producer shall be paid arty 
compensation under this section for loss 
suffered as a result of action which he 
took or refrained from taking after De­
cember 31,1957, in an attempt to qualify 
for an annual or cost-sharing payment.

(c) Compensation shall be made under 
this section by means of a Commodity 
Credit Corporation sight-draft, payable 
to the producer or his assignee.
(Sec. 124, 70 Stat. 198; 7 U. S. O. 1812)

_ Issued at Washington, D. C., this 24th 
day of November 1958.
_ [ seal] T rue D. M orse,

Acting Secretary.
IF. R. Doc. 58-9908; Filed, Nov. 28, 1958;

8:50 a. m.]

TITLE 7— AGRICULTURE
Subtitle A— Office of the Secretary of 

Agriculture
Part 5— D etermination of Parity Prices

REVISION OF PARITY PRICE OF A COMMODITY

This document prescribes rules of pro­
cedure relating to public hearings under 
section 301 (a ) (1) (F ) of the Agricul­
tural Adjustment Act of 1938, as amended 
(7 U. S. C. 1301 (a) (1) (F ) ) ,  conducted 
for the purpose of determining whether 
the parity price for an agricultural com- 
.modity is seriously out of line with the 
parity prices of other agricultural com­
modities and the proper relationship 
between the parity price of such com­
modity and the parity prices of other 
agricultural commodities. Since there 
is an immediate need for such rules of 
procedure, these rules shall become 
effective immediately upon publication 
in the Federal R egister. The regula­
tions issued by the Department of 
Agriculture relating to the determination 
of parity prices (21 F. R. 761) are hereby 
amended by adding the following new 
section:

§ 5.6 Revision of the parity price of a 
commodity— (a) Initiation of hearings. 
The “modernized” parity formula speci­
fied in section 301 (a ) (1) of the
Agricultural Adjustment Act of 1938, as 
amended, takes into consideration the 
average prices received by farmers for 
agricultural commodities during the Jast 
ten years and is designed gradually to 
adjust relative parity prices of specific 
commodities for persistent or continuing 
changes in demand and supply conditions 
which are reflected in market prices. Ac­
cordingly, only in rare cases is it possi­
ble for the parity price of any agricul­
tural commodity to become seriously out 
of line with the parity prices of other 
agricultural commodities. In any case, 
however, in which producers of any agri­
cultural commodity believe that the 
parity price of such commodity, as com­
puted pursuant to the provisions of sec­
tion 301 (a ) (1), is seriously out of line 
with the parity prices of other agricul­
tural commodities, a request for a pub­
lic hearing under section 301 (a) i(l ) (F ) 
may be submitted to the Secretary of 
Agriculture by a substantial number of 
interested producers. The producers 
shall also furnish to the Secretary, with 
such request or separately, data support­
ing their conclusion that the parity price 
of such commodity is seriously out of line 
with the parity prices of other commodi­
ties. Upon receipt of such a request with 
supporting data, or at any time upon the 
Secretary’s own motion, this Department 
will make a preliminary study of the rela­
tionship between the parity price of such 
commodity and the parity prices of other 
commodities, and if the Secretary con­
cludes that there appears to be reason­
able grounds for believing that the parity 
price of such commodity is seriously out 
©f line with the parity prices of other 
agricultural commodities, a hearing will 
be held pursuant to the provisions of 
section-301 (a) (1) (F ).

(b) Notice of hearing. I f  the Secre­
tary of Agriculture determines that such 
a hearing shall be held, he shall issue a- 
notice of the hearing, which shall be filed 
with the Hearing Clerk of the United 
States Department of Agriculture, who 
shall promptly (1) cause such notice to 
be published in the Federal Register, 
and (2) mail a copy thereof to each of 
the producers who requested the hearing 
and to grower organizations known to be 
interested in the hearing. Legal notice 
of the hearing shall be deemed to be given 
upon filing such notice with the Federal 
R egister for publication, and failure to 
give notice in the manner otherwise pro­
vided in this paragraph shall not affect 
the legality of the notice. The notice of 
hearing shall state the purpose of the 
hearing and the time and place of the 
hearing. The time of the hearing shall 
not be less than fifteen days after the 
date of publication of the notiee in the 
Federal Register, unless the Secretary 
shall determine that an emergency exists 
which requires a shorter period of notice, 
in which case the period of notice shall 
be that which the Secretary determines 
to be reasonable in the circumstances. r 

.(c) Conduct of hearing— (1) Presiding 
officer. Each hearing held under section 
301 (a ) (1) (F ) shall be presided over by 
a Hearing Examiner of the Office of 
Hearing Examiners of the United States 
Department of Agriculture or such other 
employee of the Department as the Sec­
retary may designate for the purpose.

(2) Time and place of hearing. Each 
hearing shall be heard at the time and 
place set forth in the notice of hearing 
but may be continued by the presiding 
officer from day to day or adjourned to a 
later date or to a different place without 
notice other than the announcement 
thereof at the hearing.

(3) Order of procedure. At the com­
mencement of the hearing, the presiding 
officer shall file as an exhibit a copy of 
the Federal Register containing the 
notice of the hearing and shall then out­
line briefly the procedure to be followed. 
Evidence shall then be received from in­
terested persons in such order as the 
presiding officer shall prescribe.

(4> Submission of evidence. The 
hearing shall be conducted in such a way 
as to obtain a clear and orderly record. 
All interested persons appearing at the 
hearing shall be given reasonable oppor­
tunity to offer data, views, or arguments 
relevant to (i) whether the parity price 
for the agricultural commodity involved 
is or is not seriously out of line with the 
parity prices of other agricultural com­
modities, and (ii) the proper relation­
ship between the parity price of such 
commodity and the parity prices of other 
agricultural commodities and the revi­
sions, if any, which should be made in 
computing the parity price of such com­
modity. All documentary exhibits shall 
be submitted in duplicate. The presid­
ing officer shall, insofar as possible, ex­
clude irrelevant, immaterial, or unduly 
repetitious evidence but shall not apply 
technical judicial rules - of evidence. 
Every witness shall be subject to ques­
tioning by the presiding officer or by any
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other representative of the Department, 
but cross-examination by other persons 
¡shall not be allowed, except in the dis­
cretion of the presiding officer. The 
! proceedings at the hearing shall be trans- 
I scribed verbatim.

(5) Written arguments. The presid­
ing officer shall fix a time, not to exceed 
ten days from the close of the hearing, 
within which interested persons may file 
written arguments with the Hearing 
Clerk.

(d) Preparation and issuance of de­
termination— (1) Preparation of recom­
mendation. As soon as practicable after 
f the close of the hearing, the presiding 
officer, or such employees of the Depart­
ment as may be assigned for the purpose, 
shall review, consider, and weigh all evi­
dence of probative value, views; and 
arguments which have been submitted, 
and may consider other pertinent infor­
mation and data which is available in 
the Department of Agriculture, and shall 
submit a recommendation thereon to the 
Secretary.

(2) Determination "by the Secretary. 
As soon as possible after receipt of the 
recommendation, the Secretary shall de­
termine whether the parity price of such 
commodity computed in accordance with 
section 301 (a ) (1) appears to be seri­
ously out of line with the parity prices 
of other agricultural commodities, 
whether the facts require a' revision of 
the method of computing the parity price 
of such commodity, and the revision, if 
any, which is required in the method of 
computing the parity price of such com­
modity. Such determination by the Sec­
retary shall be final. The Secretary’s 
determination shall be filed with the 
Hearing Clerk who shall cause the de­
termination to be published promptly in 
the Federal Register. The Hearing 
Clerk shall also mail a copy of the de­
termination to each producer and 
grower organization which participated 
in or is known to be interested in the 
hearing. Upon application to the Hear­
ing Clerk, any person shall be entitled to 
a copy of the determination.
(Sec. 301, 52 Stat. 38, as amended: 7 TJ.S. C. 
1301) . '

Done at Washington, D. C., this 25th 
day of November 1958.

[seal] T rue D. M orse,
Acting Secretary of Agriculture.

IF. R. Doc. 58-9917; Filed, Nov. 28, 1958;
8:52 a. m.]

Chapter III— Agricultural Research 
Service, Department of Agriculture

Part 301— Domestic Quarantine 
N otices

SUBPART— FRUITS AND VEGETABLES FROM 
PUERTO RICO OR VIRGIN ISLANDS

Movement of fresh okra from Puerto
RICO OR VIRGIN ISLANDS

On September 24,1958, there Was pub- 
ushed in the Federal R egister (23 F. R. 
‘*31), a notice of rule making concerning 
an amendment of § 301.58-3 (a) of the 
regulations supplemental to the quaran­

tine relating to Fruits and Vegetables 
from Puerto Rico or the Virgin Islands 
(7 CFR 301.58-3 (a ) ) .  After due con­
sideration of all relevant matters, and 
under the authority contained in sec­
tions 8 and 9 of the Plant Quarantine 
Act of 1912, as amended (7 U. S. C. 161, 
162), 7 CFR 301.58-3 (a ) is hereby 
amended to read as follows:

§ 301.58-3 Fruits and vegetables the 
movement of which is authorized.* (a) 
Subject to the conditions provided in this 
section, and to any treatment prescribed 
by the Director of the Plant Quarantine 
Division, the following fruits and vege­
tables may. be moved when they are free 
from plant litter, are marked in com­
pliance with § 301.58-6, and have been 
inspected by an inspector and certified 
by him to be free from injurious insect 
infestation (including the West Indian 
fruitfly and the bean pod borer) or to 
have been given prescribed treatment:

Citrus fruits (orange, grapefruit, lemon, 
citron, and lime); •

Corn (sweet corn on cob) ;
Peppers;
String beans, lima beans, faba beans, and 

pigeonpeas, in the pod, and fresh okra. How­
ever, products within this subparagraph will 
be certified for movement to ports other than 
Baltimore, Maryland, or any Atlantic Coast 
port north thereof only when they have been 
treated as prescribed by the Director of the 
Plant Quarantine Division, and under the 
supervision of an inspector. Such products 
may be certified for movement to Baltimore, 
Maryland, and Atlantic Coast ports north 
thereof without such treatment, but un­
treated fresh okra may be so certified only 
for immediate processing or consumption in 
these northern areas.

This amendment shall become effective 
on December 30, 1958.

This amendment authorizes the move­
ment of fresh okra from Puerto Rico or 
the Virgin Islands of the United States 
to Baltimore, Maryland, and Atlantic. 
Coast ports north thereof under certifi­
cation but without further treatment. 
Fresh okra that has been examined by 
an inspector and found free from in­
jurious insect infestation and is so certi­
fied, may enter at the ports designated 
without constituting a hazard of spread­
ing dangerous insects. This subsection 
also allows the movement of fresh okra 
from Puerto Rico or the Virgin Islands of 
the United States to any mainland port 
when it has been treated and so certified.

Provisions not proposed in the notice 
of rule making limit the fresh okra that 
may be moved to certain northern areas 
under certififcation but without treat­
ment to fresh okra for immediate proc­
essing or consumption in these areas. It 
was the.intent of the proposal to assure 
that fresh okra moved in the above 
manner is not reshipped to cotton-grow­
ing States, thereby eliminating any 
remote possibility of spreading the pink 
bollworm to such localities. The addi­
tional provisions have been added to

»The following are not considered raw or 
uprocessed fruits and vegetables within the 
meaning of § 301,58: Coconuts, breadnuts, 
dried peas and beans, dried seeds, dried or 
cured medicinal plants and herbs, annatto 
seeds (achiote), gourd (higuero), cannon­
ball fruit (Couroupita guianensis), and cut 
flowers.

clarify this intent. It is not believed 
that the provisions not included in the 
notice of rule making will be objectiona­
ble to affected persons, and it does not 
appear that further public rule making 
procedure will make new information 
available to the Department. Therefore, 
it is found upon good cause under section 
4 of the Administrative Procedure Act (5 
Ú. S. C. 1003) that further notice of rule 
making and other public procedure on 
the amendment in question are im­
practicable and unnecessary.
(Secs. 8, 9, 37 Stat. 318, as amended; 7 U. S. C. 
161,162)

Done at Washington, D. C., this 25th 
day of November 1958.

seal] M. R. Clarkson,
Acting Administrator, 

Agricultural Research Service.
[F. R. Doc. 58-9914; Filed, Nov. 28, 1958;

8:51 a. m.]

Chapter IV— Federal Crop Insurance 
Corporation, 'Department of Agri­
culture
Part 401— Federal Crop Insurance

Subpart— Regulations for the' 1958 and 
Succeeding Crop Y ears

COUNTY DESIGNATED FQR SOYBEAN CROP 
INSURANCE

Orangeburg County, South Carolina, 
is hereby added to the list of counties, 
published August 6, 1958 (23 F. R. 5951), 
as supplemented by an appendix pub­
lished September 30, 1958 (23 F. R. 7569)*, 
which were designated for soybean crop 
insurance for the 1959 crop ye^r pursu­
ant to authority contained in paragraph 
(a ) of § 401.1 of the above-identified reg­
ulations, as amended.
(Secs. 506, 516, 52 Stat. 73, as amended, 77 
as amended; 7 U. S. C. 1506, 1516)

[seal] F. N. M cCartney,
Manager,

Federal Crop Insurance Corporation.
[F. R. Doc. 58-9916; Filed, Nov. 28, 1958; 

8:52a. m.]

Part 401— Federal Crop Insurance

Subpart— R egulations for the 1958 
and Succeeding Crop Y ears

counties designated for grain sorghum
CROP INSURANCE

Pursuant to authority contained in 
paragraph (a ) of § 401.1 of the above- 
identified regulations, as amended, the 
following counties have been designated 
for grain sorghum crop insurance for 
the 1959 crop year.

Kansas: Stafford.
Oklahoma: Caddo.
Texas: Hale.

(Secs. 506, 516, 52 Stat. 73, as amended, 77, 
as amended; 7 U. S. C. 1506, 1516)

[S eal] F. N. M cCartney,
Manager,

Federal Crop Insurance Corporation.
[F. -R. Doc. 58-9918; Filed, Nov. 28, 1958; 

8:52 a. m.]


