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TITLE 3— THE PRESIDENT
PROCLAMATION 2956

United Nations Human B ights Day, 
1951

BY THE PRESIDENT OF THE UNITED STATES 

OF AMERICA 

A PROCLAMATION

WHEREAS the General Assembly of 
the United Nations proclaimed the Uni­
versal Declaration of Human Rights on 
December 10, 1948, as a common stand­
ard of achievement, and has invited 
Member States to celebrate the anniver­
sary of that event as part of a common 
effort to bring the Declaration to the 
attention of all peoples and all nations; 
and

WHEREAS the United Nations Edu­
cational, Scientific and Cultural Organi­
zation has likewise urged the observance 
of December 10 as Human Rights Day 
for this purpose; and

WHEREAS the fundamental rights 
and freedoms guaranteed in the Consti­
tution of the United States and in the 
Constitutions of our several States have 
been a protection to our people and a 
source of strength to our Government 
throughout our history, and our citizens 
have many times demonstrated their 
concern for the protection of these rights 
and freedoms for all peoples :

NOW, THEREFORE, I, HARRY S. 
TRUMAN, President of the United States 
of America, having in 1949 designated 
each December 10 as United Nations 
Human Rights Day, do hereby call upon 
the people of .the United States to cele­
brate that day in 1951 by public reading 
of the Universal Declaration of Human 
Rights and by other ceremonies de­
signed. to enlarge our understanding of 
its provisions. In so doing, we will join 
with the citizens of other countries in 
a common effort tp strengthen the forces 
of freedom, justice, and peace in the 
world through promoting the universal 
achievement of the fundamental human 
rights and freedoms set forth in the 
Declaration.

IN WITNESS WHEREOF, I have here­
unto set my hand and caused the Seal of 
the United States of America to be 
affixed.

DONE at the City of Washington this 
5th day of December in the year of our 

Lord nineteen -hundred and 
[seal] fifty-one, and of the Inde­

pendence of the United States 
of America the one hundred and 
seventy-sixth.

Harry S. T ruman

By the President:
James E. W ebb,

Acting Secretary of State.
[P. R. Doc. 51-14768; Piled, Dec. 10, 1951; 

1:12 p. m.]

EXECUTIVE ORDER 10310
Designating the Honorable A. Cecil 

S nyder to Act, Under Certain Cir­
cumstances, as Judge of the District 
Court of the United S tates for 
Puerto Rico D uring the Y ear 1952
By virtue of the authority vested in 

me by section 41 of the act entitled “An 
Act to provide a civil government for 
Puerto Rico, and for other purposes”, 
approved March 2, 1917, as amended by 
section 20 of the act entitled “An Act to 
revise, codify, and enact into law title 
28 of the United States Code entitled 
‘Judicial Code and Judiciary’ ”, approved 
June 25, 1948 (62 Stat. 989), I hereby 
designate and authorize the Honorable 
A. Cecil Snyder, Associate Justice of the 
Supreme Court of Puerto Rico, to per­
form and discharge the duties of the 
office of Judge of the District Court of 
the United States for Puerto Rico, and to 
sign all necessary papers and records as 
acting judge of the said district court, 
without extra compensation, in case of 
vacancy in the office of judge of the said 
district court, or in case of the death, 
absence, illness, or other legal disability 
of the judge thereof, during the year 
1952.

Harry S. Truman

The White House,
December 10,1951.

[P. R. Doc. 51-14770; Filed, Dec. 10, 1951j 
8:01 p. m.]
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EXECUTIVE ORDER 10311
S uspending Certain S tatutory P rovi­

sions R elating to Employment in  the 
Canal Zone

By virtue of the authority vested in me 
by section 618 of the Department of De­
fense Appropriation Act, 1952 (Public 
Law 179, 82d Congress), and section 103 
of the Civil Functions Appropriation 
Act, 1952 (Public Law 203,82d Congress), 
relating to certain kinds of employment 
in the Canal Zone, and deeming such 
course to be in the public interest, I 
hereby suspend, from and including the 
effective date of the said acts, compli­
ance with the provisions of the said sec­
tions: Provided, that this suspension 
shall not be construed to affect the
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provisions of the said sections relating 
to the amount of compensation that may 
be received by persons employed in 
skilled, technical, clerical, administra- 
tive, executive or supervisory positions 
on the Canal Zone directly or indirectly 
by any branch of the United States Gov­
ernment or by any corporation or com­
pany the stock of which is owned wholly 
or in part by the United States Govern­
ment.

Harry S. T ruman

The White House,
December 10, 1951.

[P. R. Doc. 51-14771; Filed, Dec. 10, 1951;
3:01 p. m.]

EXECUTIVE ORDER 10312
Providing for Emergency Control' Over 

Certain Government and Non-G ov­
ernment S tations Engaged In R adio 
Communication or R adio T ransmis­
sion of Energy

WHEREAS section 606 (c) of the Com­
munications Act of 1934, as amended by 
the act of October 24, 1951, Public Law 
200, 82d Congress, provides as follows:

“Upon proclamation by the President that 
there exists war or a threat of war, or a state 
of public peril or disaster or other national 
emergency, or in order to preserve the neu­
trality of the United States, the President, if 
he deems it necessary in the interest of na­
tional security or defense, may suspend or 
amend, for such time as he may see fit, the 
rules and regulations applicable to any or all 
stations or devices capable of emitting elec­
tromagnetic radiations within the jurisdic­
tion of the United States as prescribed by 
the Commission, and may cause the closing 
of any station for radio communication, or 
any device capable of emitting electromag­
netic radiations between 10 kilocycles and 
100,000 megacycles, which is suitable for use 
as a navigational aid beyond five miles, and 
the removal therefrom of its apparatus and 
equipment, or he may authorize the use or 
control of any such station or device and/or 
its apparatus and equipment, by any depart­
ment of the Government under such regula­
tions as he may prescribe upon just com­
pensation to the owners. The authority 
granted to the President, under this sub­
section, to cause the closing of any station 
or device and the removal therefrom of its 
apparatus and equipment, of to authorize 
the use or control of any station or device 
and/or its apparatus and equipment, may 
be exercised in the Canal Zone.”;

WHEREAS section 305 of the Com­
munications Act of 1934, as amended (47 
U. S. C. 305), provides, in part, that sta­
tions belonging to and operated by the 
United States shall use such frequencies 
as shall be assigned to each or to each 
class by the President;

WHEREAS the existence of a national 
emergency has been proclaimed by the 
President by Proclamation No. 2914 of 
December 16, 1950;

WHEREAS it is necessary, in the 
interest of the national security and 
defense, that plans be prepared and im­
plemented whereby government and 
non-government radio stations may be 
silenced or required to be operated in a 
manner consistent with the needs of na­

tional security and defense in the event 
of hostile action endangering the nation, 
or imminent threat thereof; and

WHEREAS it is desirable, so far as 
possible and practicable, to preserve and 
maintain normal conditions and rela­
tionships under which such radio sta­
tions are operated while at the same time 
furthering the expeditious implementa­
tion of the said plans :

NOW, THEREFORE, by virtue of the 
authority vested in me by the said sec­
tions 305 and 606 (c) of the Communica­
tions Act of 1934, as amended, and by 
section 1 of the act of August 8, 1950, 
64 Stat. 419, and as President of the 
United States and Commander in Chief 
of the armed forces of the United States, 
it is hereby ordered as follows:

S ection 1. The authority vested in the 
President by section 606 (c) of the Com­
munications Act of 1934, as amended, is 
hereby delegated to the Federal Com­
munications Commission to the extent 
necessary for preparing and putting into 
effect plans with respect to radio stations 
as defined in section 5 hereof, except 
those owned and operated by any depart­
ment or agency of the United States 
Government, to minimize the use of the 
electromagnetic radiations of such sta­
tions, in event of attack or of imminent 
threat thereof, as an aid to the naviga­
tion of hostile aircraft, guided missiles, 
and other devices capable of direct 
attack upon the United States. The au­
thority so delegated to the Commission 
shall be exercised subject to the follow­
ing limitations:

(a) Nothing in this order shall be con­
strued as authorizing the Commission to 
exercise any authority with respect to 
the content of station programs.

(b) Nothing in this order shall be con­
strued to authorize the Commission to 
take over and use any radio station or to 
remove the apparatus and equipment of 
any radio station.

(c) The plans of the Commission for 
exercising its authority under this order 
shall not become effective untii they 
have been concurred in by the Secre­
tary of Defense and the Chairman of 
the National Security Resources Board.

S ec. 2. With respect to radio stations 
belonging to and operated by any de­
partment or agency of the United States 
Government, the head of each govern­
ment department or agency the stations, 
of which are involved shall, pursuant to 
the authority vested in the President by 
section 305 of the Communications Act 
of 1934, as amended, prepare and put 
into effect such plans as may be neces­
sary to minimize the use of electromag­
netic radiation of these stations in 
event of attack or imminent threat 
thereof as an aid to hostile aircraft, 
guided missiles, and other devices ca­
pable of direct attack upon the United 
States. Such plans shall not become ef­
fective until they have been concurred 
in by the Secretary of Defense and the 
Chairman of the National Security Re­
sources Board.

S ec. 3. Whenever, pursuant to the 
provisions of this order, any radio sta­

tion shall have been required to cease 
operations or whenever the normal oper­
ations of any radio station have been 
interfered with, such station shall be 
allowed to resume operations or return 
to normal operations, as the case may 
be, at the earliest possible time con­
sistent with the national security. In 
exercising the authority delegated by 
this order, due consideration shall be 
given to civil defense and other national- 
security requirements.

Sec. 4. The Federal Communications 
Commission, the Secretary of Defense, 
and the head of each government depart­
ment or agency the stations of which 
are involved, are hereby authorized to 
issue appropriate rules, regulations, 
orders, and instructions, and to take 
such other action as may be necessary, 
to assure the timely and effective opera­
tion of the plans and for carrying out 
their respective functions hereunder, 
and are authorized to require full com­
pliance with their respective plans.

Sec. 5. Wherever the words “station” 
or “radio station” are used in this order, 
they shall be deemed to include any 
station for radio communication, and 
also any device capable of emitting elec­
tromagnetic radiations between 10 kilo­
cycles and 100,000 megacycles, suitable 
for use as a navigational aid beyond five 
miles.

Sec. 6. (a) Any reference herein to 
the Federal Communications Commis­
sion shall, except for the purpose of 
issuing rules and regulations, be deemed 
to include the Chairman or any other 
member of the Commission as the Com­
mission may designate; any reference 
to the Secretary of Defense shall be 
deemed to include the Secretary or such 
person as he may designate; and any 
reference to the Chairman of the Na­
tional Security Resources Board shall be 
deemed to include the Chairman or such 
person as he may designate.

(b) Such rides and regulations as the 
Federal Communications Commission 
may issue pursuant to this order shall 
be issued by the Commission, except 
that the Commission may provide that, 
in the event of hostile action against 
the United States or imminent threat 
thereof, such rules and regulations may 
be issued by the Chairman.

Sec. 7. E v e r y  government depart­
ment and agency shall give such aid and 
assistance to the Secretary of Defense, 
and shall render such cooperation with 
one another, as may be necessary to ac­
complish the purpose of this order.

Sec. 8. The Federal Communications 
Commission is hereby authorized to ap­
point such advisory committees as it 
may consider necessary or desirable to 
advise and assist the Commission in the 
performance of its duties hereunder.

H a r r y  S. T r u m a n

The White H ouse,
December 10, 1951.

[P. R. Doc. 51-14769; Filed, Dec. 10, 1951;
3:01 p. m.]
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RULES AND REGULATIONS
TITLE 7— AGRICULTURE

Chapter VII—-Production and Mar­
keting Administration (Agricultural 
Adjustment), Department of Agri­
culture

[1023 (Peanuts-52) I 
P art 723—Peantjts

MARKETING QUOTA REGULATIONS FOR 
PEANUTS OP 1 9 5 2  CROP

Editorial N ote: Federal Register 
Document 51-14169, appearing at page 
11946 of the issue for Wednesday, No­
vember 28, 1951, has been corrected as 
follows:

The references to “§ 729.320" in 
§1729.316 and 729.318 (a) have been 
changed to “§ 729.321," so that both 
references now read: “pursuant to 
§ 729.32L”

TITLE 26— INTERNAL REVENUE
Chapter I— Bureau of Internal Reve­

nue, Department of the Treasury
Svbchapter D— Employment Taxes 

[Regs, 127]
Part 408—Employee T ax and Employer 

Tax Under thè F ederal Insurance 
Contributions Act; Applicable on and 
After January 1, 1951
On June 12, 1951, notice of proposed 

rule making, regarding regulations re- 
lating-generally to the employee tax and 
the employer tax under the Federal In­
surance Contributions Act (subchapter 
A, chapter 9, Internal Revenue Code) 
with respect to wages paid on or after 
January 1, 1951, was published in the 
Federal Register (16 F. R. 5540). After 
consideration of all such relevant matter 
as was presented by interested persons 
regarding the rules proposed, the follow­
ing regulations are hereby adopted:

SUBPART A— INTRODUCTORY PROVISIONS

Sec.
408.101 Introduction.
408.102 Scope of regulations.
408.103 Extent to which the regulations In

this part supersede regulations 
106 (Part 402 of this chapter) and 
Treasury Decision 5823 (Part 408 
of this chapter).

SUBPART B— DEFINITIONS

408.201 General definitions and use of terms.
408.202 Employment prior to January 1,

1951.
408.203 Employment after December 31,

1950.
408.204 Who are employees.
408.205 Who are employers.
408.206 Excepted services in general.
408.207 Included and excluded services.
408.208 Agricultural labor.
408.209 Domestic service performed by a

student In a local college club, 
etc.

408.210 Services not in the course of em­
ployer’s trade or business.

408.211 Family employment.
408.212 Non-American vessel or aircraft.
408.213 United States and Instrumentalities

thereof.
408.214 States and their political subdivi­

sions and instrumentalities.

Sec.
408.218 Ministers of churches and members 

of religious orders.
408.216 Religious, charitable, educational,

or other organizations exempt 
from Income tax under section. 
101 (6) of the Internal Revenue 
Code.

408.217 Railroad Industry; employees and
and employee representatives un­
der section 1532 of the Internal 
Revenue Code.

408.218 • Organizations exempt from income
tax; remuneration less than 850 
for calendar quarter.

408.219 Students employed by schools, col­
leges, or universities.

408.220 Foreign governments.
408.221 Wholly owned instrumentalities of

a foreign government.
408.222 Student nurses' and hospital in­

ternes.
408.223 Fishing.
408.224 Delivery and distribution of news­

papers, shopping news, and maga­
zines.

408.225 International organizations.
408.226 Wages.
408.227 Exclusions from wages.

SUBPART O— EMPLOYEE TAX

408.301 Measure of employee tax.
408.302 Rates and computation of employee

tax.
408.303 When employee tax attaches.
408.304 Collection of, and liability for, em­

ployee tax.
408.305 Manner and time of payment of

ployee tax.
408.306 Receipts for employees.

SUBPART D— EMPLOYER TAX

40J.401 Measure of employer tax.
408.402 Rates and computation of employer

tax.
408.403 When employer tax attaches.
408.404 Liability for employer tax.
408.405 Manner and time of payment of

employer tax.
SUBPART E— IDENTIFICATION OP TAXPAYERS

408.501 Employers’ identification numbers.
408.502 Employees' account numbers.
408.503 Duties of employee with respect to

his account number.
408.504 Duties of employer with respect to

employees’ account numbers.
SUBPART P — RETURNS, PAYMENT OP TAX, AND 

RECORDS

408.601 Tax and Information returns.
408.602 When to report wages.
408.603 Final returns.
408.604 Execution of returns.
408.605 Use of prescribed forms.
408.606 . Place and time for filing returns. 
408.007 Payment of tax.
408.608 When fractional part of cent may

be disregarded.
408.609 Records.
SUBPART a—ADJUSTMENTS OP EMPLOYEE TAX 

AND EMPLOYER TAX

408.701 Adjustments in general.
408.702 Adjustment of employee tax.
408.703 Adjustment of employer tax.
SUBPART H — REFUNDS, CREDITS, AND ABATEMENTS
408.801 Refund or credit of overpayments

which are not adjustable; abate­
ment of overassessments.

408.802 Special refunds of employee tax on
wages over $3,600.

408.803 Credit and refund of taxes paid for
period during which liability ex­
isted under subchapter B of chap­
ter 9 of the Internal Revenue 
Code.

408.804 Period of limitation upon refunds
and credits.

SUBPART I— MISCELLANEOUS PROVISIONS

Sec.
408.901 Assessment of underpayments.
408.902 Jeopardy assessments.
408.903 Period of limitation upon assess­

ment and collection.
408.904 Collection of taxes in Puerto Rico

and Virgin Islands.
408.905 Mitigation of effect of statute of

limitations in case of related em­
ployee tax and self-employment 
tax.

408.906 Acts to be performed by agents.
408.907 Interest.
408.908 Addition to tax for failure to pay

an assessment after notice and 
demand.

408.909 Additions to tax for delinquent or
false returns.

4C8.910 Promulgation of regulations.
Authority; §§408.101 to 408.910 issued 

under 53 Stat. 178, 467; 26 U, S. C. 1429, 3791, 
Statutory provisions interpreted or applied 
are cited to the text in parentheses.

SUBPART A— INTRODUCTORY PROVISIONS

§ 408.101 Introduction. These regula­
tions, which constitute Part 408 of Title 
26 of the Code of Federal Regulations, 
are prescribed under the Federal Insur­
ance Contributions Act (subchapter A, 
chapter 9, Internal Revenue Code). The 
applicable provisions of the act, as well 
as certain applicable provisions of other 
internal revenue laws of particular im­
portance, will be found in the appropri­
ate places in, and are to be read in con­
nection with, the regulations in this part. 
References to sections of law are refer­
ences to the Federal Insurance Contri­
butions Act, unless otherwise expressly 
indicated. Inasmuch as these regula­
tions constitute Part 408 of Title 26 of 
the Code of Federal Regulations, each 
section of the regulations bears a num­
ber commencing with 408 and a decimal 
point. References to sections not pre­
ceded by “408.” are references to sections 
of law.

§ 408.102 Scope of regulations—(a) 
Taxes with respect to wages paid after
1950. The regulations in this part relate 
to the employee tax and employer tax 
with respect to wages paid and received 
on or after January 1, 1951, imposed by 
the Federal Insurance Contributions.Act.

(b) Additional subjects covered^—(. 1) 
Adjustments, settlements, and claims. 
The regulations in this part relate to ad­
justments, settlements, and claims for 
refund, credit, or abatement, made in 
respect of the taxes with respect to wages 
paid and received on or after January 1,
1951.

(2) Identification of taxpayers. The 
regulations in this part also relate to 
the use after December 31, 1950, of ac­
count numbers and identification num­
bers assigned to employees a n d  
employers under title VIII of the Social 
Security Act or the Federal Insurance 
Contributions Act in force before, on, or 
after January 1, 1951, and to applica­
tions for and assignment of such num­
bers under the Federal Insurance 
Contributions Act in force after Decem­
ber 31, 1950.

(3) Employment. In addition to em­
ployment in the case of remuneration
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therefor paid and received on or after 
January 1, 1951, the regulations in this 
part also relate to employment per­
formed on or after such date in the case 
of remuneration therefor paid and re­
ceived prior to such date.

§ 408.103 Extent to which the regula­
tions in this part supersede Regulations 
106 and Treasury Decision 5823. The

iegulations in this part, with respect to 
he subject matter within the scope 

thereof, supersede:
(a) Regulations 106, approved Febru­

ary 24, 1940 (Part 402 of this chapter), 
as amended, relating to the employees’ 
tax and employers’ tax under the Fed­
eral Insurance Contributions Act in 
force prior to January 1, 1951; and

(b) Treasury Decision 5823, approved 
December 27,1950 (Part 408 of this chap­
ter) , relating to the waiver of exemption 
from taxes under the Federal Insurance 
Contributions Act by an organization 
exempt from income tax under section 
101 (6) of the Internal Revenue Code.

SUBPART B— DEFINITIONS

Section 1432 of the  Act—F ed era l  Insurance 
Contributions Act

This subchapter [subchapter A, chapter 9, 
Internal Revenue Code] may be cited as the 
“Federal Insurance Contributions Act”. (Sec. 
1432, I. R. C., as added by sec. 607, Social 
Security Act Amendments of 1939, 53 Stat. 
1387.)
Section 2 of the Act of F ebruary 10, 1939 

(53 Stat. 1)
INTERNAL REVENUE CODE

This act and the Internal revenue title 
Incorporated herein shall be known as the 
internal Revenue Code and may be cited as 
“I. R. C.”.

Section 1426 of the Act

DEFINITIONS
When used in this subchapter—
(a) Wages. The term “wages" means all 

remuneration for employment, Including the 
cash value of all remuneration paid in any 
medium other than cash; except that such 
term shall not include—

(1) That part of the remuneration which, 
after remuneration (other than remunera­
tion referred to in the succeeding paragraphs 
of this subsection) equal to $3,600 with re­
spect to employment has been paid to an 
Individual by an employer during any cal­
endar year, is paid to such Individual by 
such employer during such calendar year. 
If an employer (hereinafter'referred to as 
successor employer) during any calendar 
year acquires substantially all the property 
used in a trade or business of another em­
ployer (hereinafter referred to as a prede­
cessor) , or used in a separate unit of a trade 
or business of a predecessor, and immediately 
after the acquisition employs in his trade or 
business an individual who Immediately 
prior to the acquisition was employed in the 
trade or business of such predecessor, then, 
for the purpose of determining whether the 
successor employer has paid remuneration 
(other than remuneration referred to in the 
succeeding paragraphs of this subsection) 
with respect to employment equal to $3,600 
to such Individual during such calendar 
year, any remuneration (other than remu­
neration referred to in the succeeding para­
graphs of this subsection) with respect to 
employment paid (or considered under this 
paragraph as having been paid) to such indi­
vidual by such predecessor during such cal­
endar year and prior to such acquisition 
shall be considered as having been paid by 
such successor employer;

(2) The amount of any payment (includ­
ing any amount paid by an employer for 
insurance or annuities, or into a fund, to 
provide for any such payment) made to, or 
on behalf of, an employee or any of his de­
pendents under a plan or system established 
by an employer which makes provision for 
his employees generally (or for his employees 
generally and their dependents) or for a 
class or classes of his employees (or for a 
class or classes of his employees and their 
dependents), on account of (A) retirement, 
or (B) sickness or accident disability, or (O) 
medical or hospitalization expenses in con­
nection with sickness or accident disability, 
or (D) death;

(3) 'Any payment made to an employee (in­
cluding any amount paid by an employer 
for insurance or annuities, or into a fund, 
to provide for any such payment) on ac­
count of retirement;

(4) Any payment on account of sickness 
or accident disability, or medical or hospi­
talization expenses in connection with sick­
ness or accident disability, made by an em­
ployer to, or on behalf of, an employee after 
the expiration of six calendar months, fol­
lowing the last calendar month in which 
the employee worked for such employer;

(5) Any payment made to, or on behalf of 
an employee or his beneficiary (A) from or 
to a trust exempt from tax under section 
165 (a) at the time of such payment unless 
such payment is made to an employee of the 
trust as remuneration for services rendered 
as such employee and not as a beneficiary 
of the trust, or (B) under or to an annuity 
plan which, at the time of such payment, 
meets the requirements of section 165 (a)
(3), (4), (5), and (6);

(6) The payment by an employer (without 
deduction from the remuneration of the em­
ployee) (A) of the tax imposed upon an em­
ployee under section 1400, or (B) of any pay­
ment required from an employee under a 
State unemployment compensation law;

(7) (A) Remuneration paid in any me­
dium other than cash to an employee for 
service not in the course of the employer’s 
trade or business or for domestic service in 
a private home of the employer;

(B) Cash remuneration paid by an em­
ployer in any calendar quarter to an em­
ployee for domestic service in a private horns 
of the employer, if the cash remuneration 
paid in the quarter for such service is less 
than $50 or the employee is not regularly 
employed by the employer in such quarter 
of payment. For the purposes of this sub- 
paragraph, an employee shall be deemed to 
be regularly employed by an employer during 
a calendar quarter only if (i) on each of 
some twenty-four days during the quarter 
the employee performs for the employer for 
some portion of the day domestic service in  
a private home of the employer, or (ii) ths 
employee was regularly employed (as deter­
mined under clause ( i ) ) by the employer 
in the performance of such service during 
the preceding calendar quarter. As used in  
this subparagraph, the term “domestic serv­
ice in a private home of the employer” does 
not include service described in subsection 
<b) (5);

(8) Remuneration paid in any medium 
other than cash for agricultural labor;

(9) Any payment (other than vacation or 
sick pay) made to an employee after the 
month in which he attains the age of sixty- 
five, if he did not work for the employer in  
the period for which such payment is made; 
or

(10) Remuneration paid by an employer 
in any calendar quarter to an employee for 
service described in subsection (d) (3) (C) 
(relating to home workers), if the cash re­
muneration paid in such quarter by the 
employer to the employee for such service 
is less than $50.

(b) Employment. The term “employ­
ment” means any service performed after 
1936 and prior to 1951 which was employment

for the purposes of this subchapter under the 
law applicable to the period in which such 
service was performed, and any service, of 
whatever nature, performed after 1950 either
(A) by an employee for the person employing 
him, irrespective of the citizenship or resi­
dence of either, (i) within the United States, 
or (ii) on or in connection with an American 
vessel or American aircraft under a contract 
of service which is entered into within the 
United States or during the performance of 
which and while the employee is employed 
on the vessel or aircraft it touches at a port 
in the United States, if the employee is em­
ployed on and in connection with such vessel 
or aircraft when outside the United States, or
(B) outside the United States by a citizen 
of the United States as an employee for an 
American employer (as defined in subsection
(i) of this section); except that, in the case 
of service performed after 1950, such term 
shall not include—

(1) (A) Agricultural labor (as defined in 
subsection (h) of this section) performed in 
any calendar quarter by an employee, unless 
the caéh remuneration paid for such labor 
(other than service described in subpara­
graph (B )) is $50 or more and such labor is 
performed for an employer by an individual 
who is regularly employed by such employer 
to perform such agricultural labor. For the 
purposesp t  this subparagraph, an individual 
shall be deemed to be regularly employed by 
an employer during a calendar quarter only 
if—

(1) such individual performs agricultural 
labor (other than service described in sub- 
paragraph (B )) for such employer on a full­
time basis on sixty days during such quarter, 
and

(ii) the quarter was immediately preceded 
by a qualifying quarter.
For the purposes of the preceding sentence, 
the term "qualifying quarter” means (I) any 
quarter during all of which such individuad 
was continuously employed by such em­
ployer, or (II) any subsequent quarter which 
meets the test of clause (i) if, after the last 
quarter during all of which such Individual 
was continuously employed by such em­
ployer, each intervening quarter met the .test 
of clause (i)T Notwithstanding the pre­
ceding provisions of this subparagraph, an 
individual shall also be deemed to be reg­
ularly employed by an employer during a 
calendar quarter if such individual was reg­
ularly employed (upon application of clauses
(i) and (ii)) by such employer during the 
preceding calendar quarter.

(B) Service performed in connection with 
the production or harvesting of any com­
modity defined as an agricultural commodity 
in section 15 (g) of the Agricultural Mar­
keting Act, as amended, or in connection 
with the ginning of cotton;

(2) Domestic service performed in a local 
college club, or local chapter of a college 
fraternity or sorority, by a student who is 
enrolled and is regularly attending classes at 
a school, college, or university;

(3) Service not in the course of the em­
ployer’s trade or business performed in any 
calendar quarter by an employee, unless the 
cash remuneration paid for such service is 
$50 or more and such service is performed 
by an individual who is regularly employed 
by such employer to perform such service. 
For the purposes of this paragraph, an indi­
vidual shall be deemed to be regularly em­
ployed by an employer during a calendar 
quarter only if (A) on each of some twenty- 
four days during such quarter such individ­
ual performs for such employer for some 
portion of the day service not in the course 
of the employer’s trade or business, or (B) 
such individual was regularly employed (as 
determined under clause (A )) by such em­
ployer in the performance of such service 
during the preceding calendar quarter. As 
used in this paragraph, the term “service not 
in the course of the employer’s trade or busi-
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ness" does not include domestic service In a 
private home of the employer and does not 
Include service described in subsection (h) 
<8)1 ~

(4) Service performed by an individual in 
the employ of his son, daughter, or spouse, 
and service performed by a child under the 
age of twenty-one in the employ of his 
father or mother;

(5) Service performed by an individual on 
or in connection with a vessel not an Amer­
ican vessel, or on or in connection with an  
aircraft not an American aircraft, if the in­
dividual is employed on and in  connection 
with such vessel or aircraft when outside the 
United States;

(6) Service performed in the employ of 
any instrumentality of the United States, if  
such instrumentality is exempt from the tax 
imposed by section 1410 by virtue of any 
provision of law which specifically refers to 
such section in granting such exemption;

(7) (A) Service performed in the employ 
of the United States or in the employ of any 
instrumentality of the United States, if such 
service is covered by a retirement system es­
tablished by a law of the United States;

(B) Service performed in the employ of an 
instrumentality of the United States if such 
an instrumentality was exempt from the tax 
imposed by section 1410 on December 81, 
1950, except that the provisions of this sub- 
paragraph shall not be applicable to­

il) Service performed in the employ of a
corporation which is wholly owned by the 
United States;

(ii) service performed in the employ of a 
national farm loan association, a production 
credit association, a Federal Reserve Bank, 
or a Federal Credit Union;

(Hi) service performed in the employ of a 
State, county, or community committee un­
der the Production and Marketing Admin­
istration; or

(iv) service performed by a civilian em­
ployee, not compensated from funds appro­
priated by the Congress, in the Army and 
Air Force Exchange Service, Army and Air 
Force Motion Picture Service, Navy Ex­
changes, Marine Corps Exchanges, or other, 
activities, conducted by an instrumentality 
of the United States subject to the jurisdic­
tion of the Secretary of Defense, at installa­
tions of the Department of Defense for the 
comfort, pleasure, contentment, and mental 
and physical improvement of personnel of 
such Department;

(C) Service performed in the employ of 
the United States or in the employ of any 
instrumentality of the United States, if such 
service is performed—

(i) as the President or Vice President of 
the United States or as a Member, Delegate, 
or Resident Commissioner, of or to the Con­
gress;

(ii) in the legislative branch;
(ill) in the field service of the Post Office 

Department unless performed by any individ­
ual as an employee who is excluded by Ex­
ecutive order from the operation of the Civil 
Service Retirement Act of 1930 because he 
is serving under a temporary appointment 
pending final determination of eligibility for 
permanent or indefinite appointment;

(iv) in or under the Bureau of the Census 
of the Department of Commerce by tempo­
rary employees employed for the taking of 
any census;

(v) by any individual as an employee who 
is excluded by Executive order from the op­
eration of the Civil Service Retirement Act 
of 1930 because he is paid on a contract or 
fee basis;

(vi) by any individual as an employee re­
ceiving nominal compensation of $12 or less 
per annum;

(vii) in a hospital, home, or other institu­
tion of the United States by a patient or 
inmate thereof;

(viU) by any Individual as a consular 
agent appointed under authority of section
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651 of the Foreign Service Act of 1946 (22 
U. S. C., sec. 951);

(ix) by any individual as an employee in­
cluded under section 2 of the Act of August 
4, 1947 (relating to certain interns, student 
nurses, and other student employees of hos­
pitals of the Federal Government; 5 TJ. S. C., 
sec. 1052);

(x) by any Individual as an employee serv­
ing on a temporary basis in case of fire, 
storm, earthquake, flood, or other similar 
emergency;

(xi) by any individual as an employee 
who is employed under a Federal relief pro­
gram to relieve him from unemployment;

(xii) as a member of a State, county, or 
community committee under the Production 
and Marketing Administration or of any 
other board, council, committee, or other 
similar body, unless such board, council, 
committee, or other body is composed ex­
clusively of individuals otherwise in the full­
time employ of the United States; or

(xiii) by an individual to whom the Civil 
Service Retirement Act of 1930 does not apply 
because such individual is subject to an­
other retirement system;

(8) Service (other than service which, un­
der subsection (k), constitutes covered trans­
portation service) performed In the employ 
of a State, or any political subdivision 
thereof, or any instrumentality of any one 
or more of the foregoing which is wholly 
owned by one or more States or political 
subdivisions;

(9) (A) Service performed by a duly or­
dained, commissioned, or licensed minister 
of a church in the exercise of his ministry 
or by a member of a religious order in the 
exercise of duties required by such order;

(B) Service performed in the employ of a 
religious, charitable, educational, or other 
organization exempt from income tax under 
section 101 (6), but this subparagraph shall 
not apply to service performed during the 
period for which a certificate, filed pursuant 
to subsection (1), is in effect if such service 
is performed by an employee (i) whose sig­
nature appears on the list filed by such 
organization under subsection (1), or (ii) 
who became an employee of such organiza­
tion after the calendar quarter in which the 
certificate was filed;

(10) Service performed by an Individual 
as an employee or employee representative 
as defined In section 1532;

(11) (A) Service performed in any calen­
dar quarter in the employ of any organiza­
tion exempt from income tax under section 
101, if the remuneration for such service is 
less than $50;

(B) Service performed in the employ of 
a school, college, or university if such service 
is performed by a student who is enrolled 
and is regularly attending classes at such 
school, college, or university;

(12) Service performed in the employ of 
a foreign government (including service as 
a consular or other officer or employee or a 
nondiplomatic representative);

(13) Service performed in the employ of 
an instrumentality wholly owned by a f oreign 
government—

(A) If the service is of a character similar 
to th a t performed in foreign countries by 
employees of the United States Government 
or of an instrumentality thereof; and

(B) If the Secretary of State shall certify 
to the Secretary of the Treasury that the 
foreign government, with respect to whose 
instrumentality and employees thereof ex­
emption 'is claimed, grants an equivalent 
exemption with respect to similar service 
psrformed in the foreign country by em­
ployees of the United States Government and 
of Instrumentalities thereof;

(14) Service performed as a student nurse 
in  the employ of a hospital or a nurses’ 
training school by an individual who Is en­
rolled and is regularly attending classes in 
a nurses’ training school chartered or ap-
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proved pursuant to State law; and service 
performed as an interne in the employ of a 
hospital by an individual who has completed 
a four years’ course in a medical school 
chartered or approved pursuant to State law;

(15) Service performed by an individual 
in (or as an officer or member of the crew 
of a vessel while it is engaged in) the catch­
ing, taking, harvesting, cultivating, or farm­
ing of any kind of fish, shellfish, Crustacea, 
sponges, seaweeds, or other aquatic forms of 
animal and vegetable life (including service 
performed by any such individual as an ordi­
nary incident to any such activity), except 
(A) service performed in connection with the 
catching or taking of salmon or halibut, for 
commercial purposes, and (B) service per­
formed on or in connection with a vessel of 
more than ten net tons (determined in the 
manner provided for determining the register 
tonnage of merchant vessels under the laws 
of the United States);

(16) (A) Service performed by an indi­
vidual under the age of eighteen in the de­
livery or distribution of newspapers or 
shopping news, not including delivery or dis­
tribution to any point for subsequent 
delivery or distribution;

(B) Service performed by an individual in, 
and at the time of, the sale of newspapers or 
magazines to ultimate consumers, under an 
arrangement under which the newspapers or 
magazines are to be sold by him at a fixed 
price, his compensation being based on the 
retention of the excess of such price over the 
amount at which the newspapers or maga­
zines are charged to him, whether or not he 
is guaranteed a minimum amount of com­
pensation for such service, or is entitled to 
be credited with the unsold newspapers or 
magazines turned back; or

(17) Service performed in the employ of an 
international organization.

(c) Included and excluded service. If the 
services performed during one-half or more 
of any pay period by an employee for the 
person employing him constitute employ­
ment, all the services of such employee for 
such period shall be deemed to be employ­
ment; but if. the services performed during 
more than one-half of any such pay period 
by an employee for the person employing 
him do not constitute employment, then  
none of the services of such employee for 
such period shall be deemed to be employ­
ment. As used in this subsection the term 
“pay period” means a period (of not more 
than thirty-one consecutive days) for which 
a payment of remuneration is ordinarily 
made to the employee by the person employ­
ing him. This subsection shall not be appli­
cable with respect to services performed in a 
pay period by an employee for the person 
employing him, where any of such service is  
excepted by pargaraph (10) of subsection 
(b).

(d) Employee, The term “employee" 
means—

(1) any officer of a corporation; or
(2) any individual who, under the usual 

common law rules applicable in determining 
the employer-employee relationship, has the 
status of an employee; or

(3) any individual (other than an individ­
ual who is an employee under paragraph (1) 
or (2) of this subsection) who performs serv­
ice® for remuneration for any person—

(A) as an agent-driver or commission- 
driver engaged in distributing meat products, 
vegetable products, fruit products, bakery 
products, beverages (other than milk), or 
laundry or dry-cleaning services, for his prin­
cipal;

<B) as a full-time life insurance sales­
man;

(C) as a home worker performing work, 
according to specifications furnished by the 
person for whom the servioes are performed, 
on materials or goods furnished by such per­
son which are required to be returned to 
such person or a person designated by him,
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If the performance of such services is subject 
to licensing requirements under the laws of 
the State in which such services are per­
formed; or

(D) as a traveling or city salesman, other 
than as an agent-driver or commission- 
driver, engaged upon a full-time basis in the 
solicitation on behalf of, and the transmis­
sion to, his principal (except for side-line 
sales activities on behalf of some other per­
son) of orders from wholesalers, retailers, 
contractors, or operators of hotels, restau­
rants, or other similar establishments for 
merchandise for resale or supplies for use in 
their business operations;
if the contract of service contemplates that 
substantially all of such services are to be 
performed personally by such individual; ex­
cept that an individual shall not be included 
in the term “employee” under the provisions 
of this paragraph if such individual has a 
substantial investment in facilities used in 
connection with the performance of such 
services (other than in facilities for trans­
portation) , or if the services are in the nature 
of a single transaction not part of a continu­
ing relationship with the person for whom 
the services are performed.

(e) State, etc. (1) The term “State" in­
cludes Alaska, Hawaii, the District of Colum­
bia, and the Virgin Islands; and on and after 
the effective date specified in section 3810 
such term includes Puerto Bico.

(2) United States. The term “United 
States” when used in a geographical sense 
includes the Virgin Islands; and on and 
after the effective date specified in section 
3810 such term includes Puerto Rico.

(3) Citizen. An individual who is a 
citizen of Puerto Rico (but not otherwise a 
citizen of the United States) and who is not 
a resident of the United States shall not be 
considered, for the purposes of this section, 
as a citizen of the United States prior to 
the effective date specified in section 3810.

(f) Person. The term “person" means an 
individual, a trust or estate, a partnership, 
or a corporation.

(g) American vessel and aircraft. The 
term “American vessel” means any vessel 
documented or numbered under the laws of 
the United States; and includes any vessel 
which is neither documented or numbered 
under the laws of the United States nor 
documented under the laws of any foreign 
country, if its crew is employed solely by 
one or more citizens or residents of the 
United States or corporations organized 
under the laws of the United States or of 
any State; and the term “American aircraft’* 
means an aircraft registered under the laws 
of the United States.

(h) Agricultural labor. The term “agri­
cultural labor” includes all service per­
formed—

(1) On a farm, in the employ of any per­
son, in connection with cultivating the soil, 
or in connection with raising or harvesting 
any agricultural or horticultural commodity, 
including the raising, shearing, feeding, 
caring for, training, and management of live­
stock, bees, poultry, and fur-bearing animals 
and wildlife.

(2) In the employ of the owner or tenant 
or other operator of a farm, in connection 
with the operation, management, conser­
vation, improvement, or maintenance of 
such farm and its tools and equipment, or 
in salvaging timber or clearing land of brush 
and other debris left by a hurricane, if the 
major part of such service is performed on 
a farm.

(3) In connection with the production or 
harvesting of any commodity defined as an 
agricultural commodity in section 15 (g) of 
the Agricultural Marketing Act, as amended, 
or in connection with the ginning of cotton, 
or in connection with the operation or main­
tenance of ditches, canals, reservoirs, or 
waterways, not owned or operated for profit,
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used exclusively for supplying and storing 
water for farming purposes.

(4) (A) In the employ of the operator of 
a farm in handling, planting, drying, pack­
ing, packaging, processing, freezing, grading, 
storing, or delivering to storage or to mar­
ket or to a carrier for transportation to mar­
ket, in its unmanufactured state, any 
agricultural or horticultural commodity, but 
only if such operator produced more than 
one-half of the commodity with respect to 
which such service is performed.

(B) In the employ of a group of operators 
of farms (other than a cooperative organiza­
tion) in the performance of service described 
in subparagraph (A), but only if such oper­
ators produced all of the commodity with 
respect to which such service is performed. 
For the purposes of this subparagraph, any 
unincorporated group of operators shall be 
deemed a cooperative organization if the 
number of operators comprising such group 
is more than twenty at any time during the 
calendar quarter in which such service is 
performed.

(C) The provisions of subparagraphs (A) 
and (B) shall not be deemed to be appli­
cable with respect to service performed in 
connection with commercial canning or 
commercial freezing or in connection with 
any agricultural or horticultural commodity 
after its delivery to a terminal market for 
distribution for consumption.

(5) On a farm operated for profit if such 
service is not in the course of the em­
ployer’s trade or business or is domestic 
service in a private home of the employer.

As used in this section, the term “farm” 
includes stock, dairy, poultry, fruit, fur- 
bearing animal, and truck farms, planta­
tions, ranches, nurseries, ranges, green­
houses or other similar structures used 
primarily for the raising of agricultural or 
horticultural commodities, and orchards.

(1) American employer. The term “Amer­
ican employer” means an employer which 
is (1) the United States or any instru­
mentality thereof, (2) an individual who is 
a resident of the United States, (3) a part­
nership, if two-thirds or more of the partners 
are residents of the United States, (4) a 
trust, if all of the trustees are residents of 
the United States, or (5) a corporation or­
ganized under the laws of the United States 
or of any State.

(J) Computation of wages in certain cases. 
For purposes of this subchapter, in the 
case of domestic service described in subsec­
tion (a) (7) (B), any payment of cash re­
muneration for such service which is more 
or less than a whole-dollar amount shall, 
under such conditions and to such extent 
as may be prescribed by regulations made 
under this subchapter, be computed to the 
nearest dollar. For the purpose of the com­
putation to the nearest dollar, the payment 
of a fractional part of a dollar shall be dis­
regarded unless it amounts to one-half dol­
lar or more, in which case it shall be 
increased to $1. The amount of any pay­
ment of cash remuneration so computed to 
the nearest dollar shall, in lieu of the amount 
actually paid, be deemed to constitute the 
amount of cash remuneration for purposes 
of'subsection (a) (7) (B).

(k) Covered transportation service—(1) 
Existing transportation systems—General 
rule. Except as provided in paragraph (2), 
all service performed in the employ of a 
State or political subdivision in connection 
with its operation of a public transportation 
system shall constitute covered transporta­
tion service if any part of the transportation 
system was acquired from private ownership 
after 1936 and prior to 1951.

(2) Existing transportation systems—Cases 
in which no transportation employees, or 
only certain employees, are covered. Service 
performed in the employ of a State or politi­
cal subdivision in connection with the oper­
ation of its public transportation system

shall not constitute covered transportation 
service if—

(A) any part of the transportation system 
was acquired from private ownership after 
1936 and prior to 1951, and substantially 
all service in connection with the operation 
of the transportation system is, on December 
31, 1950, covered under a general retirement 
system providing benefits which, by reason 
of a provision of the State constitution 
dealing specifically with retirement systems 
of the State or political subdivisions thereof, 
cannot be diminished or impaired; or

(B) no part of the transportation system 
operated by the State or political subdivi­
sion on December 31,1950, was acquired from 
private ownership after 1936 and prior to 
1951;
except that if such State or political sub­
division makes an acquisition after 1950 
from private ownership, of any part of its 
transportation system, then, in the case of 
any employee who—

(C) became an employee of such State or 
political subdivision in connection with and 
at the time of its acquisition after 1950 of 
such part, and

(D) prior to such acquisition rendered 
service in employment (including as em­
ployment service covered by an agreement 
under section 218 of the Social Security Act) 
in connection with the operation of such 
part of the transportation system acquired 
by the State or political subdivision,
the service of such employee in connection 
with the operation of the transportation sys­
tem shall constitute covered transportation 
service, commencing with the first day of 
the third calendar quarter following the cal­
endar quarter in which the acquisition of 
such part took place, unless on such first day 
such service of such employee is covered by 
a general retirement system which does not, 
with respect to such employee, contain special 
provisions applicable only to employees de­
scribed in subparagraph (C).

(3) Transportation systems acquired after 
1950. All service performed in the employ 
of a State or political subdivision thereof in 
connection with its operation of a public 
transportation system shall constitute 
covered transportation service if the trans­
portation system was not operated by the 
State or political subdivision prior to 1951 
and, at the time of its first acquisition 
(after 1950) from private ownership of any 
part of its transportation system, the State 
or political subdivision did not have a general 
retirement system covering substantially all 
service performed in connection with the 
operation of the transportation system.

(4) Definitions. For the purposes of this 
subsection—

(A) The term “general retirement sys­
tem” means any pension, annuity, retire­
ment, or similar fund or system established 
by a State or by a political subdivision 
thereof for employees of the State, political 
subdivision, or both; but such term shall not 
include such a fund or system which covers 
only service performed in positions con­
nected with the operation of its public trans­
portation system.

(B) A transportation system or a part 
thereof shall be considered to have been 
acquired by a State or political subdivision 
from private ownership if prior to the ac­
quisition service performed by employees in 
connection with the operation of the system 
or part thereof acquired constituted em­
ployment under this subchapter or was cov­
ered by an agreement made pursuant to 
section 218 of the Social Security Act and 
some of such employees became employees 
of the State or political subdivision in con­
nection with and at the time of such ac­
quisition.

(C) The t e r m  “ p o l i t i c a l  s u b d iv i s io n ”  i n ­
c l u d e s  a n  i n s t r u m e n t a l i t y  o f  ( i )  a  S t a t e ,  ( i i )  
o n e  o r  m o r e  p o l i t i c a l  s u b d iv i s io n s  o f  a S ta t e ,



Wednesday, December 12, 1951
or (ill) a State and one or more ot its po­
litical subdivisions.

(1) Exemption of religious, charitable, etc., 
organizations—(1) Waiver of exemption by 
organization. An organization exempt from 
income tax under section 101 (6) may file 
a certificate (in such form and manner, and 
with such official, as may be prescribed by 
regulations made under this subchapter) 
certifying that it desires to have the insur­
ance system established by title IX of the 
Social Security Act extended to service per­
formed by its employees and that at least 
two-thirds of its employees concur in the 
filing of the certificate. Such certificate may 
be filed only if it is accompanied by a list 
containing the signature, address, and social 
security account number (if any) of each 
employee who concurs in the filing of the 
certificate. Such list may be amended, at 
any time prior to the expiration of the first 
month following the first calendar quarter 
for which the certificate is in effect, by filing 
with such official a supplemental list or lists 
containing the signature, address, and social 
security account number (if any) of each 
additional employee who concurs in the filing 
of the certificate. The list and any supple­
mental list shall be filed in such form and 
manner as may be prescribed by regulations 
made under this subchapter. The certificate 
shall be in effect (for the purposes of sub­
section (b) (9) (B) and for the purposes of 
section 210 (a) (9) (B) of the Social Security 
Act) for the period beginning with the first 
day following the close of the calendar quar­
ter in which such certificate is filed, but in no 
case shall such period begin prior to January 
1,1951. The period for which the certificate 
is effective may be terminated by the organ­
ization, effective at the end of a calendar 
quarter, upon giving two yews’ advance no­
tice in writing, but only if, at the time of the 
receipt of such notice, the certificate has 
been in effect for a period of not less than 
eight years. The notice of termination may 
be revoked by the organization by giving, 
prior to the close of the calendar quarter 
specified in the notice of termination, a 
written notice of such revocation. Notice of 
termination or revocation thereof shall be 
filed in such form and manner, and with 
such official, as may be prescribed by regula­
tions made under this subchapter.

(2) Termination of waiver period, by Com­
missioner. If the Commissioner finds that 
any organization which filed a certificate 
pursuant to this subsection has failed to  
comply substantially with the requirements 
of this subchapter or is no longer able to  
comply therewith, the Commissioner shall 
give such organization not less than sixty 
days’ advance notice in writing that the pe­
riod covered by such certificate will termi­
nate at the end of the calendar quarter 
specified in such notice^ Such notice of ter­
mination may be revoked by the Commis­
sioner by giving, prior to the close of the 
calendar quarter specified in the notice of 
termination, written notice of such revoca­
tion to the organization. No notice of ter­
mination or of revocation thereof shall be 
given under this paragraph to an organiza­
tion without the prior concurrence of the 
Federal Security Administrator.

(3) No renewal of waiver. In the event 
the period covered by a certificate filed pur­
suant to this subsection is terminated by 
the organization, no certificate may again 
be filed by such organization pursuant to 
this subsection. (Sec. 1426, I. R. C., as 
amended by sec. 606, Social Security Act 
Amendments of 1939, 53 Stat. 1383; secs. 203 
(a), (d), 204, 205, Social Security Act Amend­
ments of 1950, 64 Stat. 525, 528, 536.)
Section 3797 (a) and (b) op the Internal 

Revenue Code

DEFINITIONS

(a) When used in this title [Internal 
Revenue Code] * * *—

• * * • *
No. 240----- 2
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(2) Partnership and partner. The term 

"partnership” includes a syndicate, group, 
pool, Joint venture, or other unincorporated 
organization, through or by means of which 
any business, financial operation, or venture 
is carried on, and which is not, within the 
meaning of this title, a trust or estate or a 
corporation; and the term “partner” in­
cludes a member in such a syndicate, group, 
pool, joint venture, or organization.

(3) Corporation. The term “corporation” 
includes associations, Joint-stock companies, 
and insurance companies.

* * * * *
(6) Fiduciary. The term “fiduciary"

means a guardian, trustee, executor, admin­
istrator, receiver, conservator, or any person 
acting in any fiduciary capacity for any 
person.

* * * * *
(8) Shareholder. The term “shareholder” 

Includes a member in an association, Joint- 
stock company, or insurance company.

*  *  *  *  *

(11) Secretary. The term "Secretary”
means the Secretary of the Treasury.

(12) Commissioner. The term “Commis­
sioner" means the Commissioner of Internal 
Revenue.

(13) Collector. The term “collector”
means collector of internal revenue.

(14) Taxpayer. The term “taxpayer”
means any person subject to a tax imposed
by this title.

*  *  *  *  •

(18) International organization. T h e  
term “international organization” means a 
public international organization entitled 
to enjoy privileges, exemptions, and im­
munities as an international organization 
under the International Organizations Im­
munities Act [Title I, Act of Dec. 29, 1945, 
59 Stat. 669]. (Sec. 3797 (a), I. R. O., as 
amended by sec. 4 (i). Act of Dec. 29, 1945, 
59 Stat. 671.)

(b) Includes and including. The terms 
“includes” and “including” when used in a 
definition contained in this title shall not 
be deemed to exclude other things other­
wise within the meaning of the term defined.

§ 408.201 General definitions and use 
of terns. As used In the regulations in 
this part—

(a) The terms defined in the above 
provisions of law shall have the mean­
ings so assigned to them.

(b) “Social Security Act” means the 
act approved August 14, 1935 (49 Stat. 
620), as amended.

(c) "Internal Revenue Code” means 
the act approved February 10, 1939 (53 
Stat., Part 1), entitled “An Act To consol­
idate and codify the internal revenue 
laws of the United States,” as amended.

(d) “Social Security Act Amendments 
of 1950” means the act approved Au­
gust 28, 1950 (64 Stat. 477).

(e) “Federal Insurance Contributions 
Act” means subchapter A of chapter 9 
of the Internal Revenue Code, as 
amended.

(f) “Act” means the Federal Insurance 
Contributions Act, as defined in this sec­
tion.

(g) “Regulations 91” means the regu­
lations approved November 9,1936 (Part 
401 of this chapter), as amended, relat­
ing to the employees’ tax and the em­
ployers’ tax under title VIII of the Social 
Security Act, and such regulations as 
made applicable to subchapter A of chap­
ter 9 and other provisions of the Internal 
Revenue Code by Treasury Decision 
4885, approved February 11, 1939 (26 
CFR, Cum. Supp., p. 5876), together with 
any amendments to such regulations as
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so made applicable to the Internal Rev­
enue Code.

<h) “Regulations 106” means the regu­
lations approved February 24,1940 (Part 
402 of this chapter), as amended, relat­
ing to the employees’ tax and the em­
ployers’ tax under the Federal Insurance 
Contributions Act in force prior to Janu­
ary 1, 1951. _

(i) “Person” includes an individual, a 
corporation, a partnership, a trust or 
estate, a joint-stock company, an asso­
ciation, or a syndicate, group, pool, joint 
venture or other unincorporated organi­
zation or group, through or by means of 
which any business, financial operation, 
or venture is carried on. It includes a 
guardian, committee, trustee, executor, 
administrator, trustee in bankruptcy, re­
ceiver, assignee for the benefit of credit­
ors, conservator, or any person acting in 
a fiduciary capacity.

(j) “Calendar quarter” means a pe­
riod of three calendar months ending on 
March 31, June 30, September 30, or 
December 31.

(k) “Tax” means the employee tax or 
the employer tax as respectively defined 
in this section, or both, except that the 
term when used in § § 408.606,408.607 (b), 
and 408.909 includes also the income tax 
collected at source on wages under sec­
tion 1622 of the Internal Revenue Code.

(l) “Employee tax” means the tax im­
posed by section 1400 of the Act.

(m) “Employer tax” means the tax 
imposed by section 1410 of the Act.

(n) “Identification number” means 
the identifying number of an employer 
assigned, as the case may be, under the 
Federal Insurance Contributions Act in 
force before, on, or after January 1,1951, 
or under title VIII of the Social Security 
Act.

(o) "Account number” means the 
identifying number of an employee as­
signed, as the case may be, under the 
Federal Insurance Contributions Act in 
force before, on, or after January 1,1951, 
or under title VIII of the Social Security 
Act.

(p) “Social Security Administration” 
means the operating branch in the Fed­
eral Security Agency established by 
Agency Order No. 3, dated July 16, 1946 
(11 F. R. 7942), to perform the functions 
formerly vested in the Social Security 
Board.

(q) The cross references in the regu­
lations in this part to other portions of 
the regulations, when the word “see” is 
used, are made only for convenience and 
shall be given no legal effect.

S e c t io n  1426 ( b )  o f  t h e  A c t

EMPLOYMENT

The term “employment” means any serv­
ice performed after 1936 and prior to 1951 
which was employment for the purposes of 
this subchapter under the law applicable to 
the period in  which such service was per­
formed * * *

* * * * *
(Sec. 1426 (b), I. R. C., as amended by sec. 
204 (a), Social Security Act Amendments of 
1950, 64 Stat. 528.)

§ 408.202 Employment prior to Janu­
ary 1,1951. (a) Under the provisions of 
section 1426 (b) of the Federal Insurance 
Contributions Act, as amended, effective 
January 1,1951, by section 204 (a) of the 
Social Security Act Amendments of 1950,
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services performed after December 31, 
1936, and prior to January 1,1951, con­
stitute employment if such services were 
employment under the law applicable to 
the period in which they were performed,

(b) The taxes to which the regular 
tions in this part relate apply with re­
spect to remuneration paid on or after 
January 1, 1951, for services performed 
prior to such date, as well as for services 
performed on or after such date, to the 
extent that the remuneration and serv­
ices constitute wages and employment. 
(See §§ 408.226 and 408.227, relating to 
wages.)

(c) Whether services performed after 
December 31,1936, and prior to January 
1, 1940, constitute employment within 
the meaning of the regulations in this 
part shall be determined in accordance 
with the applicable provisions of law and 
of Part 401 of this chapter (Regulations 
91).

(d) Whether services performed after 
December 31,1939, and prior to January 
1, 1951, constitute employment within 
the meaning of the regulations in this 
part shall be determined in accordance 
with the applicable provisions of law and 
of Part 402 of this chapter (Regulations 
106).

Section 1426 (b) op the Act

EMPLOYMENT

The term “employment” means * * * 
any service, of whatever nature, performed 
after 1950 either (A) by an employee for the 
person employing him, irrespective of the 
Citizenship or residence of either, (i) within 
the United States, or (ii) on or in connection 
with an American vessel or American aircraft 
under a contract of service which is entered 
Into within the United States or during the 
performance of which and while the em­
ployee is employed on the vessel or aircraft 
it  touches at a port in the United States, if 
the employee is employed on and in connec­
tion with such vessel or aircraft when out­
side the United States, or (B) outside the 
United -States by a citizen of the United 
States as an employee for an American em­
ployer (as defined in subsection (1) of this 
section); except that, in the case of service 
performed after 1950, such term shall not 
include—

* * * * • 
(Sec. 1426 (b), I. R. C., as amended by see. 
204 (a), Social Security Act Amendments 
Of 1950, 64 Stat. 528.)

Section 3797 (a) (9) op the I nternal 
R evenue Code

UNITED STATES

The term “United States” when used in  
a geographical sense Includes only the 
States, the Territories of Alaska and Hawaii, 
and the District of Columbia.

Section 1426 (e) op the Act

STATE AND UNITED STATES

(1) The term “State” includes Alaska, 
Hawaii, the District of Columbia, and the 
Virgin Islands; and on and after the effective 
date specified in section 3810 such term 
includes Puerto Rico.

(2) United States.—The term “United 
States” when used in a geographical sense 
includes the Virgin Islands; and on and 
after the effective date specified in section 
8810 such term includes Puerto Rico.

* * * * *
(Sec. 1426 (e), I. R. c., as amended by sec. 
204 (b), Social Security Act Amendments of 
1950, 64 Stat. 532.)

RULES AND REGULATIONS
Section 3810 of the I nternal Revenue Code

EFFECTIVE DATE IN  CASE OF PUERTO RICO

If the Governor of Puerto Rico certifies to  
the President of the United States that the 
legislature of Puerto Rico has, by concurrent 
resolution, resolved that it desires the ex­
tension to Puerto Rico of the provisions of 
title II of the Social Security Act, the effec­
tive date referred to in sections 1426 
(e) * * * shall be January 1 of the
first calendar year which begins more than 
ninety days after the date on which the 
President receives such certification. (Sec. 
3810,1. R. C., as added by sec. 208 (b ), Social 
Security Act Amendments of 1950, 64 Stat. 
543.)

[Note: A certificate of the Governor of 
Puerto Rico made in conformity with section 
3810 of the Internal Revenue Code was re­
ceived by the President of the United States 
oh September 28, 1950. Accordingly, the 
effective date refererd to in section 1426 (e) 
of the Internal Revenue Code is January 1, 
1951.]

Section 1426 (g) op the Act

AMERICAN VESSEL AND AIRCRAFT

The term “American vessel” means any 
vessel documented or numbered urjder the 
laws of the United States; and includes any 
vessel which is neither documented or num­
bered under the laws of the United States 
nor documented under the laws of any for­
eign country, if its crew is employed solely 
by one or more citizens or residents of the 
United States or corporations organized 
under the laws of the United States or of any 
State; and the term “American aircraft” 
means an aircraft registered under the laws 
of the United States. (Sec. 1426 (g), I. R. C., 
as added by sec. 606, Social Security Act 
Amendments of 1939, 53 Stat. 1383, and as 
amended by sec. 204 (c), (g), Social Security 
Act Amendments of 1950, 64 Stat. 532, 536.)

Section 1426 (i) of the Act

AMERICAN EMPLOYER

The term “American employer” means an 
employer which is (1) the United States or 
any instrumentality thereof, (2) an individ­
ual who is a resident of the United States,
(3) a partnership, if two-thirds or more of 
the partners are residents of the United 
States, (4) a trust, if all of the trustees are 
residents of the United States, or (5) a cor­
poration organized under the laws of the 
United States or of any State. (Sec. 1426 (i), 
I. R. C., as added by sec. 1 (b) (1), Act of 
Mar. 24, 1943, 57 Stat. 46, and as amended by 
sec. 204 (e), (g), Social Security Act Amend­
ments of 1950, 64 Stat. 533, 536.)

Section 1420 (e) op the Act

FEDERAL SERVICE

In the case of the taxes imposed by this 
subchapter with respect to service performed 
in  the employ of the United States or in the 
employ of any instrumentality which is 
wholly owned by the United States, the de­
termination whether an individual has per­
formed service which constitutes employ­
ment &s defined in section 1426 * * *
shall be made by the head of the Federal 
agency or instrumentality having the control 
of such service, or by such agents as such 
head may designate. * * * The provi­
sions of this subsection shall be applicable 
in the case of service performed by a civilian 
employee, not compensated from funds ap­
propriated by the Congress, in the Army and 
Air Force Exchange Service, Army and Air 
Force Motion Picture Service, Navy Ex­
changes, Marine Corps Exchanges, or other 
activities, conducted by an instrumentality 
of the United States subject to the juris­
diction of the Secretary of Defense, at in­
stallations of the Department of Defense for 
the comfort, pleasure, contentment, and 
mental and physical improvement of per­

sonnel of such Department; and for pur­
poses of this subsection the Secretary of 
Defense shall be deemed to be the head of 
such instrumentality. (Sec. 1420 (e), I. R. c., 
as added by sec. 202 (b), (d), Social Security 
Act Amendments of 1950, 64 Stat. 524, 525.)

§ 408.203 Employment after Decem­
ber 31, 1950—(a) In general. Whether 
services performed on or after January 
1, 1951, constitute employment is deter­
mined tinder section 1426 (b) of the act. 
This section of the regulations in this 
part,'and §§ 408.204 and 408.205 (relat­
ing to who are employees and employ­
ers), § 408.206 (relating to excepted 
services in general), § 408.207 (relating 
to included and excluded services), and 
§§ 408.208 to 408.225, inclusive (relating 
to certain classes of excepted services), 
apply with respect only to services per­
formed on or after January 1,1951. (For 
provisions relating to the circumstances 
under which services which do not con­
stitute employment are nevertheless 
deemed to be employment, and relating 
to the circumstances under which serv­
ices which constitute employment are 
nevertheless deemed not to be employ­
ment, see § 408.207. For provisions relat­
ing to services performed prior to Janu­
ary 1,1951, see § 408.202.)

(b) Services performed within the 
United States. (1) Services performed 
on or after January 1, 1951, within the 
United States, that is, within any of the 
several States, the District of Columbia, 
the Territory of Alaska or Hawaii, the 
Virgin Islands, or Puerto Rico, by an em­
ployee for his employer, unless specif­
ically excepted by section 1426 (b) of the 
act, constitute employment within the 
meaning of the act. Services performed 
outside the United States, that is, out­
side the several States, the District of 
Columbia, the Territories of Alaska and 
Hawaii, the Virgin Islands, and Puerto 
Rico (except certain services performed 
on or in connection with an American 
vessel or American aircraft, or services 
performed by a citizen of the United 
States as an employee for an American 
employer—see paragraph (c) of this 
section), do not constitute employment.

(2) With respect to services per­
formed within the United States, the 
place where thè contract of service is 
entered into and the citizenship or resi­
dence of the employee or of the employer 
are immaterial. Thus, the employee and 
the employer may be citizens and resi­
dents of a foreign country and the con­
tract of service may be entered into in a 
foreign country, and yet, if the employee 
under such contract performs services 
within the United States, there may be 
to that extent employment within the 
meaning of the act.

(c) Services performed outside the 
United States—(1) On or in connection 
with an American vessel or American 
aircraft, (i) Services performed on or 
after January 1, 1951, by an employee 
for an employer “on or in connection 
with” an American vessel or American 
aircraft outside the United States (that 
is, the several States, the District of 
Columbia, the Territories of Alaska and 
Hawaii, the Virgin Islands, and Puerto 
Rico) constitute employment, if:

(a) The employee is also employed 
“on and in connection with” such vessel
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or aircraft when outside the United 
States; and

(b) The services are performed under 
a contract of service, between the. em­
ployee and the employer, which is en­
tered into within the United States; or 
during the performance of the contract 
under which the services are performed 
and while the employee is employed on 
the vessel or aircraft it touches at a port 
within the United States; and

(c) The services are not excepted un­
der section 1426 (b) of the act. (See par­
ticularly § 408.223, relating to fishing.)

(ii) An employee performs services 
on and in connection with the vessel or 
aircraft if he performs services on such 
vessel or aircraft which are also in con­
nection with the vessel or aircraft. 
Services performed on the vessel by em­
ployees as officers or members of the 
crew, or as employees of concessionaires, 
of the vessel, for example, are performed 
under such circumstances, since such 
services are also connected with the ves­
sel. Similarly, services performed on 
the aircraft by employees as officers or 
members of the crew of the aircraft are 
performed on and in connection with 
such aircraft. Services may be per­
formed on the vessel or aircraft, how­
ever, which have no connection with 
it, as in the case of services performed 
by an employee while on the vessel or 
aircraft merely as a passenger in the 
general sense. For example, the services 
of a buyer in the employ of a department 
store while he is a passenger on a vessel 
are not in connection with the vessel.

(iii) If services are performed by an 
employee “on and in connection with” 
an American vessel or American aircraft 
when outside the United States and 
conditions (i) (b) and (c) of this sub- 
paragraph are met, then the services 
of that employee performed on or in 
connection with the vessel or aircraft 
constitute employment. The expression 
“on or in connection with” refers not 
only to services performed on the ves­
sel or aircraft but also to services con­
nected with the vessel or aircraft which 
are not actually performed on it (for 
example, shore services performed as 
officers or members of the crew, or as 
employees of concessionaires, of the 
vessel).

(iv) Services performed by a member 
of the crew or other employee whose con­
tract of service is not entered into within 
the United States, and during the per­
formance of which and while the em­
ployee is employed on the vessel or air­
craft it does not touch at a port within 
the United States, do not constitute em­
ployment under this subparagraph, not­
withstanding services performed by 
other members of the crew or other em­
ployees on or in connection with the 
vessel or aircraft may constitute em­
ployment.

(v) A vessel includes every description 
of watercraft, or other contrivance, used 
as a means of transportation on water. 
The term “American vessel” means any 
vessel which is documented (that is, reg­
istered, enrolled, or licensed) or num­
bered in conformity with the laws of the 
United States. It also includes any ves­
sel which is neither documented nor 
numbered under the laws of the United 
States, nor documented under the laws

of any foreign country, if the crew of 
such vessel is employed solely by one or 
more citizens or residents of the United 
States or corporations organized under 
the laws of the United States or of any 
State (including the District of Colum- 
bia* the Territory of Alaska or Hawaii, 
the Virgin Islands, or Puerto Rico). As 
used herein, a citizen of the United 
States includes a citizen of the Virgin 
Islands or of Puerto Rico.

(vi) An aircraft includes every de­
scription of craft, or other contrivance, 
used as a means of transportation 
through the air. The term “American 
aircraft” means any aircraft registered 
under the laws of the United States.

(vii) In the case of an aircraft, the 
term “port” means an airport. An air­
port means an area on land or water used 
regularly by aircraft for receiving or 
discharging passengers or cargo.

(viii) With respect to services per­
formed outside the United States on or 
in connection with an American vessel 
or American aircraft, the citizenship or 
residence of the employee is immaterial, 
and the citizenship or residence of the 
employer is material only in case it has 
a bearing in determining whether a ves­
sel is an American vessel.

(2) By a citizen of the United States 
as an employee for an American em­
ployer. (i) Services performed on or 
after January 1,1951, outside the United 
States by a citizen of the United States as 
an employee for an American employer 
constitute employment provided the serv­
ices are not specifically excepted under 
section 1426 (b) of the act.

(ii) The term “citizen of the United 
States” includes a citizen of the Virgin 
Islands or of Puerto Rico.

(iii) The term “American employer” 
means an employer which is (a) the 
United States or any instrumentality 
thereof, (b) an individual who is a resi­
dent of the United States (that is, the 
several States, the District of Columbia, 
the Territories of Alaska and Hawaii, the 
Virgin Islands, and Puerto Rico), (c) a 
partnership, if two-thirds or more of the 
partners are residents of the United 
States, (d) a trust, if all of the trustees 
are residents of the United States, or (e) 
a corporation organized under the laws 
of the United States or of any State (in­
cluding the District of Columbia, the 
Territory of Alaska or Hawaii, the Virgin 
Islands, or Puerto Rico).

Section 1426 (d) of the Act

EMPLOYEE

(d) Employee. The t e r m  “employee* 
means—

(1) any officer of a corporation; or
(2) any individual who, under the usual 

common law rules applicable in determining 
the employer-employee relationship, has the 
status of an employee; or

(3) any Individual (other than an indi­
vidual who is an employee under paragraph 
(1) or (2) of this subsection) who performs 
services for remuneration for any person—

(A) as an agent-driver or commission- 
driver engaged in distributing meat products, 
vegetable products, fruit products, bakery 
products, beverages (other than milk), or 
laundry or dry-cleaning services, for his prin­
cipal;

(B) as a full-time life insurance salesman;
(C) as a home worker performing work, 

according to specifications furnished by the 
person for whom the services are performed,
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on materials or goods furnished by such 
person which are required to be returned 
to such person or a person designated by him, 
if the performance of such services is sub­
ject to licensing requirements under the laws 
of the State in which such services are 
performed; or

(D) as a traveling or city salesman, other 
than as an agent-driver or commission- 
driver, engaged upon a full-time basis in 
the solicitation on behalf of, and the trans­
mission to his principal (except for side-line 
sales activities on behalf of some other per­
son) of orders from wholesalers, retailers, 
contractors, or operators of hotels, restau­
rants, or other similar establishments for 
merchandise for resale or supplies for use 
in their business operations;
if the contract of service contemplates that 
substantially all of such services are to be 
performed personally by such individual; 
except that an individual shall not be in­
cluded in the term “employee” under the 
provisions of this paragraph if such individ­
ual has a substantial investment in facilities 
used in connection with the performance of 
such services (other than in facilities for 
transportation), or if the services are in  
the nature of a single transaction not part 
of a continuing relationship with the per­
son for whom the services are performed. 
(Sec. 1426 (d), I. R. C., as amended by sec. 
205, Social Security Act Amendments of 
1950, 64 Stat. 536.)

§ 408.204 Who are employees—(a) 
In general. (1) The statutory defini­
tion of the term “employee”, applicable 
with respect to services performed on or 
after January 1, 1951, contains three 
separate and independent tests for de­
termining who are employees. Para­
graphs (b), (c), and (d) of this section 
relate to the respective tests. Para­
graph (b) relates to the test for deter­
mining whether an officer of a corpora­
tion is an employee of the corporation. 
Paragraph (c) relates to the test for de­
termining whether an individual is an 
employee under the usual common law 
rules. Paragraph (d) relates to the test 
for determining which individuals in 
certain occupational groups who are not 
employees under the usual common law 
rules are. included as employees. If an 
individual is an employee under any one 
of the tests, he is to be considered an 
employee for purposes of the regulations 
in this part whether or not he is an em­
ployee under any of the other tests.

(2) If the relationship of employer 
and employee exists, the designation or 
description of the relationship by the 
parties as anything other than that of 
employer and employee is immaterial. 
Thus, if such relationship exists, it is of 
no consequence that the employee is 
designated as a partner, coadventurer, 
agent, independent contractor, or the 
like.

(3) All classes or grades of employees 
are included within the relationship of 
employer and employee. Thus, superin­
tendents, managers, and other superior 
employees are employees.

(4) Although an individual may be 
an employee under this section, his serv­
ices may be of such a nature, or per­
formed under such circumstances, as not 
to constitute employment within the 
meaning of the act (see § 408.203).

(b) Corporate officers. Generally, an 
officer of a corporation is an employee of 
the corporation. However, an officer of 
a corporation who as such does not per­
form any services or performs only minor
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services and who neither receives nor is 
entitled to receive, directly or indirectly, 
any remuneration is not considered to be 
an employee of the corporation. A di­
rector of a corporation in his capacity 
as such is not an employee of the cor­
poration.

(c) C o m m o n  law employees. (1) 
Every individual is an employee if under 
the usual common law rules the relation­
ship between him and the person for 
whom he performs services is the legal 
relationship of employer and employee.

(2) Generally such relationship exists 
when the person for whom services are 
performed has the right to control and 
direct the individual who performs the 
services, not only as to the result to be 
accomplished by the work but also as to 
the details and means by which that re­
sult is accomplished. That is, an em­
ployee is subject to the will and control 
of the employer not only as to what 
shall be done but how it shall be done. 
In this Connection, it is not necessary 
that the employer actually direct or con­
trol the manner in which the services 
are performed; it is sufficient if he has 
the right to do so. The right to dis­
charge is also an important factor indi­
cating that the person possessing that 
right is an employer. Other factors 
characteristic of an employer, but not 
necessarily present in every case, are the 
furnishing of tools and the furnishing 
of a place to work, to the individual who 
performs the services. In general, if 
an individual is subject to the control 
or direction of another merely as to the 
result to be accomplished by the work 
and not as to the means and methods for 
accomplishing the result, he is an inde­
pendent contractor. An individual per­
forming services as an independent 
contractor is not as to such services an 
employee under the usual common law 
rules. Individuals such as physicians, 
lawyers, dentists, veterinarians, con­
struction contractors, public stenog­
raphers, and auctioneers, engaged in the 
pursuit of an independent trade, busi­
ness, or profession, in which they offer 
their services to the public, are inde­
pendent contractors and not employees.

(3) Whether the relationship of em­
ployer and employee exists under the 
usual common law rules will in doubtful 
cases be determined upon an examina­
tion of the particular facts of each case.

(d) Special classes of employees. (1) 
In addition to individuals who are em­
ployees under paragraph (b) or (c) of 
this section, other individuals are em­
ployees if they perform services for re­
muneration under certain prescribed 
circumstances in the following occupa­
tional groups:

(i) As an agent-driver or commisr 
sion-driver engaged in distributing meat 
products, vegetable products, fruit prod­
ucts, bakery products, beverages (other 
than milk), or laundry or dry-cleaning 
services for his principal;

(ji) As a full-time life insurance 
salesman;

(iii) As a home worker performing 
work, according to specifications fur­
nished by the person for whom the serv­
ices are performed, on materials or goods 
furnished by such person which are re­
quired to be returned to such person or
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a person designated by him, if the per­
formance of such services is subject to 
licensing requirements under the laws of 
the State in which such services hre per­
formed; or

(iv) As a traveling or city salesman, 
other than as an agent-driver or com­
mission-driver, engaged upon a full-time 
basis in the solicitation on behalf of, and 
the transmission to, his principal (ex­
cept for side-line sales activities on be­
half of some other person) of orders 
from wholesalers, retailers, contractors, 
or operators of hotels, restaurants, or 
other similar establishments for mer­
chandise for resale or supplies for use 
in their business operations.

(2) In order for an individual to be 
an employee under this paragraph, the 
individual must perform services in an 
occupation falling within one of the 
enumerated groups. If the individual 
does not perform services in one of the 
designated occupational groups, he is not 
an employee under this paragraph. An 
individual who is not an employee under 
this ‘paragraph may nevertheless be an 
employee under paragraph (b) or (c) 
of this section. The language used to 
designate the respective occupational 
groups relates to fields of endeavor in 
which particular designations are not 
necessarily in universal use with respect 
to the same service. The designations 
are addressed to the actual services with­
out regard to any technical or colloquial 
labels which may be attached to such 
services. Thus, a determination whether 
services fall within one of the designated 
occupational groups depends upon the 
facts of the particular situation.

(3) The factual situations set forth 
below are illustrative of some of the in­
dividuals falling within each of the above 
enumerated occupational groups. The 
illustrative factual situations are as 
follows:

(i) A g e n t-d r iv e r  or commission- 
driver. This occupational group in­
cludes agent-drivers or commission- 
drivers who are engaged in distributing 
meat or meat products, vegetables or 
vegetable products, fruit or fruit prod­
ucts, bakery p&ducts, beverages (other 
than milk) , or laundry or dry-cleaning 
services for their principals. An agent- 
driver or commission-driver includes an 
individual who operates his own truck or 
the truck of the person for whom he per­
forms services, serves customers des­
ignated by such person as well as those 
solicited on his own, and whose com­
pensation is a commission on his sales 
or the difference between the price he 
charges his customers and the price he 
pays to such person for the product or 
service.

(ii) Full-time life insurance salesman. 
An individual whose entire or principal 
business activity is devoted to the solic­
itation of life insurance or annunity con­
tracts, or both, primarily for one life 
insurance company is a full-time life 
insurance salesman. Such a salesman 
ordinarily uses the office space provided 
by the company or its general agent, and 
stenographic assistance, telephone fa­
cilities, forms, rate books, and advertis­
ing materials are usually made available 
to him without cost. An individual who 
is engaged in the general insurance busi­

ness under a contract or contracts of 
service which do not contemplate that 
the individual’s principal business ac­
tivity will be the solicitation of life in­
surance or annuity contracts, or both, 
for one company, or any individual who 
devotes only part time to the solicitation 
of life insurance contracts, including 
annuity contracts, and is principally 
engaged in other endeavors, is not a full­
time life insurance salesman.

(iii) Home workers. This occupa­
tional group includes a porker who per­
forms services off the premises of the 
person for whom the services are per­
formed, according to specifications fur­
nished by such person, on materials or 
goods furnished by such person which 
are required to be returned to such per­
son or a person designated by him, if 
the performance of such services is sub­
ject to licensing requirements under the 
laws of the State (including the District 
of Columbia, the Territory of Alaska or 
Hawaii, the Virgin Islands, or Puerto 
Rico) in which such services are per­
formed. The requirement that the per­
formance of services by a home worker 
be subject to licensing laws in the State 
in which the services are performed is 
met by such State requiring either a 
home-work license on the part of the 
person for whom the services are per­
formed or a home-work certificate on 
the part of the individual who performs 
the services. For provisions relating to 
remuneration which constitutes wages 
in the case of a home worker, see 
§408.227 (j).

(iv) Traveling or city salesman, (a) 
This occupational group includes a city 
or traveling salesman whd is engaged 
upon a full-time basis in the solicitation 
on behalf of, and the transmission to, 
his principal (except for side-line sales 
activities on behalf of some other person 
or persons) of orders from wholesalers, 
retailers, contractors, or operators of 
hotels, restaurants, or other similar 
establishments for merchandise for re­
sale or supplies for use in their busi­
ness operations. An agent-driver or 
commission-driver is not within this oc­
cupational group. City or traveling 
salesmen who sell to retailers or to the 
others specified, operate off the premises 
of their principals, and are generally 
compensated on a commission basis, are 
within this occupational group. Such 
salesmen are generally not controlled as 
to the details of their services or the 
means by which they cover their terri­
tories, but in the ordinary case they are 
expected to call on regular customers 
with a fair degree of regularity.

(b) In order for a city or traveling 
salesman to be included within this oc­
cupational group, his entire or principal 
business activity must be devoted to the 
solicitation of orders for one principal. 
Thus, the multiple-line salesman gen­
erally will not be within this occupa­
tional group. However, if the salesman 
solicits orders primarily for one princi­
pal, he is not excluded from this occu­
pational group solely because of side­
line sales activities on behalf of one or 
more other persons. In such a case, the 
salesman is within this occupational 
group only with respect to the services 
performed for the person for whom he
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primarily solicits orders and not with 
respect to the services performed for 
s u c h  other persons. The following ex­
amples illustrate the application of the 
foregoing  provisions:

Example (1).  Salesman A’s principal busi­
ness activity is the solicitation of orders from 
retail pharmacies on behalf of the X whole­
sale drug company. A also occasionally so­
licits orders for drugs on behalf of the Y and 
Z companies. A is within this occupational 
group with respect to his services for the 
X company but not with respect to his serv­
ices for either the Y company or the Z com­
pany.

Example (2). Salesman B’s principal busi­
ness-activity is the solicitation of orders from 
retail hardware stores on behalf of the R 
tool company and the S cooking utensil com­
pany. B regularly solicits orders on behalf 
of both companies. B is not within this oc­
cupational group with respect to the services 
performed for either the R company or the 
S company.

Example (.3). Salesman C’s principal busi­
ness activity is the house-to-house solicita­
tion of orders on behalf of the T brush com­
pany. O occasionally solicits such orders 
from retail stores and restaurants. C is not 
within this occupational group.

(4) (i) The fact that an Individual 
falls within one of the enumerated occu­
pational groups, however, does not make 
such individual an employee under this 
paragraph unless (a) the contract of 
service contemplates that substantially 
all the services to which the contract re­
lates in the particular designated occu­
pation are to be performed personally by 
such individual, (b) such individual has 
no substantial investment in the facili­
ties used in connection with the perform­
ance of such services (other than in 
facilities for transportation), and .(c) 
such services are part of a continuing 
relationship with the person for whom 
the services are performed and are not 
in the nature of a single transaction.

(ii) The term “contract of service", 
as used in this paragraph, means an ar­
rangement, formal or informal, under 
which the particular services are per­
formed. The requirement that the con­
tract of service shall contemplate that 
substantially all the services to which 
the contract relates in the particular 
designated occupation are to be per­
formed personally by the individual 
means that it is not contemplated that 
any material part of the services to 
which the contract relates in such oc­
cupation will be delegated to any other 
person by the individual who undertakes 
under the contract to perform such 
services.

(iii) The facilities to which reference 
is made in this paragraph include 
equipment and premises available for the 
work or enterprise as distinguished from 
education, training, and experience, but 
do not include such tools, instruments, 
equipment, or clothing, as are commonly 
or frequently provided by employees. 
An investment in an automobile by an 
individual which is used primarily for 
his own transportation in connection 
with the performance of services for 
another person has no significance 
under this paragraph, since such invest­
ment is comparable to outlays for trans­
portation by an individual performing 
similar services who does not own an 
automobile. Moreover, the investment
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in facilities for the transportation of the 
goods or commodities to which the serv­
ices relate is to be excluded in deter­
mining the investment in a particular 
case. If an individual has a substantial 
investment in facilities of the requisite 
Character, he is not an employee within 
the meaning of this paragraph,, since a 
substantial investment of the requisite 
character standing alone is sufficient to 
exclude the individual from the em­
ployee concept under this paragraph.

(iv) If the services are not performed 
as part of a continuing relationship with 
the person for whom the services are 
performed, but are in the nature of a 
single transaction, the individual per­
forming such services is not an employee 
of such person within the meaning of 
this paragraph. The fact that the serv­
ices are not performed on consecutive 
workdays does not indicate that the serv­
ices are not performed as part of a con­
tinuing relationship.

§408.205 Who are employers, (a) 
Every person is an employer if he em­
ploys one or more employees. Neither 
the number of employees employed nor 
the period during which any such em­
ployee is employed is material for the 
purpose of determining whether the per­
son for whom the services are performed 
is an employer.

(b) An employer may be an indi­
vidual, a corporation, a partnership, a 
trust, an estate, a joint-stock company, 
an association, or a syndicate, group, 
pool, joint venture, or other unincorpo­
rated organization, group, or entity. A 
trust or estate, rather than the fiduciary 
acting for or on behalf of the trust or 
estate, is generally the employer.

(c) Although a person may be an em­
ployer under this section, services per­
formed in his employ may be of such a 
nature, or performed under such cir­
cumstances, as not to constitute em­
ployment within the meaning of the act 
(see § 408.203).

Section 1426 (b) of the Act

EMPLOYMENT

The term "employment” means • * • 
any service, of whatever nature, performed 
after 1950 * • *; except that * • •  
such term shall not include—

*  *  *  •  *

(Sec. 1426 (b), I. R. C., as amended by sec. 
204 (a), Social Security Act Amendments of 
1950, 64 Stat. 528.)

§ 408.206 Excepted services in general.
(a) Services performed on or after Janu­
ary 1, 1951, by an employee for an em­
ployer do not constitute employment for 
purposes of the tax if they are specifi­
cally excepted from employment under 
any of the numbered paragraphs of sec­
tion 1426 (b) of the act. Services so 
excepted do not constitute employment 
for purposes of the tax even though they 
are performed within the United States, 
or are performed outside the United 
States on or in connection with an Amer­
ican vessel or American aircraft, or are 
performed outside the United States by 
a citizen of the United States for an 
American employer.

(b) The exception attaches to the 
services performed by the employee and 
not to the employee as an individual;
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that is, the exception applies only to the 
services in an excepted class rendered by 
the employee.

Example. A Is an Individual who is em­
ployed part time by B to perform services in 
connection with the ginning of cotton (see 
§ 408.208 (b )). A is also employed by C part 
time to perform services as a clerk in a feed 
store owned by him. While no tax liability 
is incurred with respect to A’s remuneration 
for services performed in the employ of B 
(the services being excepted from employ­
ment), the exception does not embrace the 
services performed by A in the employ of C 
which constitute employment and the tax 
attaches with respect to the wages (see 
§ 408.226) for such services.

(c) This section, § 408.207 (relating to 
included and excluded services), and 
§§ 408.208 to 408.225, inclusive (relating 
to the several classes of excepted serv­
ices) , apply with respect only to services 
performed on or after January 1, 1951. 
(For provisions relating to the circum­
stances under which services which are 
excepted are nevertheless deemed to be 
employment, and relating to the circum­
stances under which services which are 
not excepted are nevertheless deemed 
not to be employment, see § 408.207. For 
provisions relating to services performed 
prior to January 1, 1951, see § 408.202.)

Section 1426 (c) of the Act

INCLUDED AND EXCLUDED SERVICE

If the services performed during one-half 
or more of any pay period by an employee 
for the person employing him constitute em­
ployment, aU the services of such employee 
for such period shaU be deemed to be em­
ployment; but if the services performed dur­
ing more than one-half of any such pay 
period by an employee for the person em­
ploying him do not constitute employment, 
then none of the services of such employee 
for such period shall be deemed to be em­
ployment. As used in this subsection the 
term “pay period’’ means a period (of not 
more than thirty-one consecutive days) for 
which a payment of remuneration is ordi­
narily made to the employee by the person 
employing him. This subsection shall not 
be applicable with respect to services per­
formed in a pay period by an employee for 
the person employing him, where any of such 
service is excepted by paragraph (10) of 
subsection (b ). (Sec. 1426 (c), I. R. C., as 
amended by sec. 606, Social Security Act 
Amendments of 1939, 53 Stat. 1383; sec. 204 
( f ) , (g), Social Security Act Amendments 
of 1950, 64 Stat. 536.)

§ 408.207 Included and excluded 
services, (a) If a portion of the serv­
ices performed by an employee for an 
employer during a pay period constitutes 
employment, and the remainder does not 
constitute employment, all the services 
performed by the employee for the em­
ployer during the period shall for pur­
poses of the tax be treated alike, that is, 
either all as included or all as excluded. 
The time during which the employee 
performs services which under section 
1426 (b) of the act constitute employ­
ment, and the time dining which he 
performs services which under such sec­
tion do not constitute employment, 
within the pay period, determine 
whether all the. services during the pay 
period shall be deemed to be included 
or excluded.

(b) If one-half or more of the em­
ployee’s time in the employ of a par­
ticular person in a pay period is spent
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in performing services which constitute 
employment, then all the services of that 
employee for that person in that pay 
period shall be deemed to be employ­
ment.

(c) If less than one-half of the em­
ployee’s time in the employ of a particu­
lar person in a pay period is spent in 
performing services which constitute 
employment, then none of the services 
of that employee for that person in that 
pay period shall be deemed to be em­
ployment.

Example. Employee A Is employed by B 
who operates a cotton gin and a store. A’s  
services in connection with the ginning of 
cotton do noj; constitute employment, and 
his services in the store constitute employ­
ment. He is paid at the end of each month. 
During a particular month A works 120 hours 
at the cotton gin and 80 hours in the store. 
None of A’s services during the month are 
deemed to be employment, since less than 
one-half of his services during the month 
constitutes employment.

During another month A works 75 hours 
at the cotton gin and 120 hours in the 
store. All of A’s services during the month 
are deemed to be employment, since one- 
half or more of his services during the month 
constitutes employment.

(d) For purposes of this section, a 
“pay period” is the period (of not more 
than 31 consecutive calendar days) for 
which a payment of remuneration is 
ordinarily made to the employee by the 
employer. Thus, if the periods for which 
payments of remuneration are made to 
the employee by the employer are of 
uniform duration, each such period 
constitutes a “pay period.” If, how­
ever, the periods occasionally vary in 
duration, the “pay period” is the period 
for which a payment of remuneration is 
ordinarily made to the employee by the 
the employer, even though that period 
does not coincide with the actual period 
for which a particular payment of re­
muneration is made. For example, if an 
employer ordinarily pays a particular 
employee for each calendar week at the 
end of the week, but the employee re­
ceives a payment in the middle of the 
week for the portion of the week already 
elapsed and receives the remainder at 
the end of the week, the “pay period” is 
still the calendar week; or if, instead, 
that employee is sent on a trip by such 
employer and receives at the end of the 
third week a single remuneration pay­
ment for three weeks’ services, the “pay 
period” is still the calendar week.

(e) If there is only one period (and
such period does not exceed 31 consecu­
tive calendar days) for which a payment 
of remuneration is made to the employee 
by the employer, such period is deemed 
to be a “pay period” for purposes of this 
section. ,

(f) The rules set forth in this section 
do not apply (1) with respect to any 
services performed by the employee for 
the employer if the periods for which 
such employer makes payments of re­
muneration to the employee vary to the 
extent that there is no period “for which 
a payment of remuneration is ordinarily 
made to the emplpyee”, or (2) with re­
spect to any services performed by the 
employee for the employer if the period 
for which a payment of remuneration is 
ordinarily made to the employee by such
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employer exceeds 31 consecutive calendar 
days, or (3) with respect to any service 
performed by the employee for the em­
ployer during a pay period if any of such 
service is excepted by section 1426 (b) 
(10) of the act (see § 408.217),

(g) If during any period for which a 
person makes a payment of remunera­
tion to an employee only a portion of the 
employee's services constitutes employ­
ment, but the rules prescribed in this 
section are not applicable, the tax at­
taches with respect to such services as 
constitute employment as defined in sec­
tion 1426 (b) of the act.

S e c t io n  1426 ( b )  (1) o p  t h e  A c t

The term “employment” means * • •
any service, of whatever nature, performed 
after 1950 * * *; except that * * 9
such term shall not include—

(1) (A) Agricultural labor (as defined in  
subsection (h) of this section) performed in 
any calendar quarter by an employee, unless 
the cash remuneration paid for such labor 
(other than service described in subparagraph 
(B )) is $50 or more and such labor is per­
formed for an employer by an individual who 
is regularly employed by such employer to 
perform such agricultural labor. For the 
purposes of this subparagraph, an individual 
shall be deemed to be regularly employed by 
an employer during a calendar quarter only 
if—

(i) such individual performs agricultural 
labor (other than service described in sub- 
paragraph (B )) for such employer on a full­
time basis on sixty days during such quarter, 
and

(ii) the quarter was immediately preceded 
by a qualifying quarter.
For the purposes of the preceding sentence, 
the term “qualifying quarter” means (I) any 
quarter during all of which such individual 
was continuously employed by such employer, 
or (II) any subsequent quarter which meets 
the test of clause (i) if, after the last quarter 
during all of which such individual was con­
tinuously employed by such employer, each 
intervening quarter met the test of clause 
(i). Notwithstanding the preceding provi­
sions of this subparagraph, an individual 
shall also be deemed to be regularly employed 
by an employer during a calendar quarter if 
such individual was regularly employed 
(upon application of clauses (i) and (ii)) by 
such employer during the preceding calendar 
quarter.

(B) Service performed in connection with 
the production or harvesting of any com-- 
modify defined as an agricultural commodity 
in section 15 (g) of the Agricultural Market­
ing Act, as amended, or in connection with 
the ginning of cotton; (Sec. 1426 (b) (1), 
I. R. C., as amended by sec. 204 (a), Social 
Security Act Amendments of 1950, 64 Stat, 
528.)

S ection 1426, (h )  o r  t h e  Act

AGRICULTURAL LABOR

The term “agricultural labor” Includes all 
service performed—

(1) On a farm, in the employ of any 
person, in connection with cultivating the 
soil, or in connection with raising or har­
vesting any agricultural or horticultural 
commodity, including the raising, shearing, 
feeding, caring for, training, and manage­
ment of livestock, bees, poultry, and fur- 
bearing animals and wildlife.

(2) In the employ of the owner or tenant 
or other operator of a farm, in connection 
with the operation, management, conserva­
tion, Improvement, or maintenance of such 
farm and its tools and equipment, or in  
salvaging timber or clearing land of brush 
and other debris left by a hurricane, if the 
major part of such service is performed on 
a farm.

(3) In connection with the production or 
harvesting of any commodity defined as an 
agricultural commodity in section 15 (g) 
of the Agricultural Marketing Act, as 
amended, or in connection with the ginning 
of cotton, or in connection with the oper­
ation or maintenance of ditches, canals, 
reservoirs, or waterways, not owned or op­
erated for profit, used exclusively for supply­
ing and storing water for farming purposes.

(4) (A) In the employ of the operator of 
a farm%in handling, planting, drying, pack­
ing, packaging, processing, freezing, grad­
ing, storing, or delivering to storage or to 
market or to a carrier for transportation to 
market, in its unmanufactured state, any 
agricultural or horticultural commodity; but 
only if such operator produced more than 
one-half of the commodity with respect to 
which such service is performed.

(B) In the employ of a group of operators 
of farms (other than a cooperative organiza­
tion) in the performance of service described 
in  subparagraph (A), but only if such opera­
tors produced all of the commodity with 
respect to which such service is performed. 
For the purposes of this subparagraph, any 
unincorporated group of operators shall be 
deemed a cooperative organization if the 
number of operators comprising such group 
is more than twenty at any time during the 
calendar quarter in which such service is 
performed.

(C) The provisions of subparagraphs (A) 
and (B) shall not be deemed to be applicable 
with respect to service performed in connec­
tion with commercial canning or commercial 
freezing or in  connection with any agricul­
tural or horticultural commodity after its 
delivery to a terminal market for distribution 
for consumption.

(5) On a farm operated for profit if such 
service is not in the course of the employer’s 
trade or business or is domestic service in a 
private home of the employer.

As used in this section, the term “farm” 
includes stock, dairy, poultry, fruit, fur-bear­
ing animal, and truck farms, plantations, 
ranches, nurseries, ranges, greenhouses or 
other similar structures used primarily for 
the raising of agricultural or horticultural 
commodities, and orchards. (Sec. 1426 (h), 
I. R. C., as added by sec. 606, Social Security 
Act Amendments of 1939, 53 Stat. 1383, and 
as amended by sec., 204 (d), (g), Social Se­
curity Act Amendments of 1950, 64 Stat. 532, 
536.)

Section 15 (g) op the Agricultural 
Marketing Act, as Amended

As used in this Act, the term “agricultural 
commodity” includes * • * crude gum
(oleoresin) from a living tree, and the fol­
lowing products as processed by the original 
producer of the crude gum (oleoresin) from 
which derived: Gum spirits of turpentine and 
gum rosin, as defined in the Naval Stores A ct, 
approved March 3, 1923. (Sec. 15 (g), A ct of 
June 15, 1929, 46 Stat. 18, as added by sec. 
3, Act of Mar. 4, 1931, 46 Stat. 1550,12 U. S. O. 
1141J (g).)

Section 2 .(c) a n d  (h) op the Naval 
Stores Act

(c) “Gum spirits of turpentine” means 
spirits of turpentine made from gum (oleo­
resin) from a living tree.

(h) “Gum rosin” means rosin remaining 
after the distillation of gum spirits of tur­
pentine. (Sec. 2 (c ), (h ), Act of Mar. 3, 1923, 
42 Stat. 1435, 7 U. S. C. 92 (c). (h).)

§ 408.208 Agricultural labor—r ( a )  In 
general. This section relates to services 
performed by an employee for an em­
ployer which constitute “agricultural 
labor” as defined in section 1426 (h) of 
the act. Paragraph (b) of this section 
relates to agricultural labor which is 
categorically excepted from employment 
under section 1426 (b) (I) (B) of the
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act. Paragraph (c) of this section re­
lates to agricultural labor which is ex­
cepted from employment under section 
1426 (b) (1) (A) of the act unless per­
formed under the conditions therein pre­
scribed. Paragraph (d) of this section 
relates to the definition of the term “ag­
ricultural labor.”

(b) Services excepted under section 
1426 (b) (1) (B) cf the act (1) The 
following services are excepted from em­
ployment under section 1426 (b) (1) (B) 
of the act:

(1) Services performed in connection 
with the production or harvesting of 
crude gum (oleoresin) from a living tree 
or the processing of such crude gum into 
gum spirits of turpentine and gum rosin, 
provided such processing is carried on by 
the original producer of such crude gum; 
and

(ii) Services performed in connection 
with the ginning of cotton.

(2) The amount of the remuneration 
paid for such services and the circum­
stances under which the services are per­
formed are immaterial for the purposes 
of the exception under section 1426 (b)
(1) (B).

(c) Services excepted under section 
1426 (b) (.1) (A) of the act. (1) As used 
in this paragraph, the term “agricul­
tural labor” does not include services 
performed in connection with the gin­
ning of cotton or in connection with the 
production or harvesting of those oleo- 
resinous products described in para­
graph (b) of this section.

(2) Agricultural labor performed by 
an employee for an employer in a 
calendar quarter is excepted from em­
ployment under section 1426 (b) (1) (A)] 
of the act unless—

(i) The cash remuneration paid for 
Agricultural labor performed by the em­
ployee for the employer in the calendar 
quarter is $50 or more; and

(ii) Such employee is regularly em­
ployed in the calendar quarter by such 
employer to perform such agricultural 
labor.
Unless the tests set forth in both (i) and
(ii) of this subparagraph are met, the 
services are excepted from employment 
under section 1426 (b) (1) (A).

(3) The test relating to cash remu­
neration of $50 or more is based on the 
remuneration earned during a calendar 
quarter rather than on the remuneration 
paid in a calendar quarter. However, for 
purposes of determining whether the 
test is met, it is also required that the 
remuneration be paid, although it is 
immaterial when the remuneration is 
paid. Furthermore, in determining 
whether $50 or more has been paid for 
agricultural labor performed in a cal­
endar quarter, only cash remuneration 
for agricultural labor shall be taken into 
account. (Since services performed in 
connection with the jginning of cotton or 
in connection with the production or 
harvesting of those oleoresinous products 
described in paragraph (b) of this sec­
tion do not constitute agricultural labor 
for the purposes of this paragraph, any 
remuneration paid for such services is 
disregarded in determining whether the 
cash-remuneration test is met.) The 
term ’“cash remuneration” includes
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checks and other monetary media of ex­
change. Remuneration paid in any 
other medium, such as lodging, food, 
clothing, farm products, or other goods 
or commodities, is disregarded in deter­
mining whether the cash-remuneration 
test is met. For provisions relating to 
the exclusion from wages.of remunera­
tion paid in any medium other than cash 
for agricultural labor, see § 408.227 (g).

. (4) For the purposes of this para­
graph, an individual is deemed to be reg­
ularly employed by an employer during 
a calendar quarter (including the first 
quarter of 1951) if:

(i) Such individual performs agricul­
tural labor for such employer on a full­
time basis on at least 60 days (whether 
or not consecutive) during such calendar 
quarter; and

(ii) The calendar quarter was imme­
diately preceded by a qualifying quarter.
An individual shall also be deemed to be 
regularly employed by an employer dur­
ing a calendar quarter if such individual 
was regularly employed (upon applica­
tion of (i) and (ii) of this subparagraph) 
by such employer during the preceding 
calendar quarter.

(5) A qualifying quarter is (i) any 
calendar quarter during all of which the 
individual was continuously employed 
by the employer, or (ii) any subsequent 
calendar quarter during which such in­
dividual performs agricultural labor for 
such employer on a full-time basis on 
at least 60 days during such quarter if, 
after the last calendar quarter during 
which such individual was continuously 
employed by such employer, such in­
dividual performs agricultural labor for 
such employer on a full-time basis on 
at least 60 days during each intervening^ 
calendar quarter. A calendar quarter 
prior to the last calendar quarter of 1950 
may not be a qualifying quarter.

(6) The requirement that an employee 
be continuously employed by an employer 
during all of a calendar quarter is met by 
the existence of the employer-employee 
relationship throughout an entire calen­
dar quarter, whether or not the employee 
does any work for the employer during 
the calendar quarter. ̂ Moreover, a cal­
endar quarter in which the employee is 
continuously employed by the employer 
is a qualifying quarter, irrespective of 
whether the employee is employed to 
perform agricultural labor. For exam­
ple, the calendar quarter in which the 
employee is continuously employed by 
the employer to perform services in con­
nection with the ginning of cotton or any 
business conducted by the employer is a 
qualifying quarter.

(7) In order to satisfy the requirement 
of the performance of agricultural labor 
on a full-time basis on at least 60 days 
during a calendar quarter, the arrange­
ment under which an employee performs 
agricultural labor for an employer must 
contemplate the performance of such 
labor on a full-time basis, and the em­
ployee must perform agricultural labor 
for the employer on at least 60 days dur­
ing the calendar quarter. Thus, the 
requirement of the performance of agri­
cultural labor on a full-time basis relates 
to the arrangement under which the em­
ployee is engaged to perform agricultural 
labor, whereas the requirement of the
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performance of agricultural labor on at 
least 60 days during a calendar quarter 
relates to the performance of agricul­
tural labor by the employee on the 
required number of days during such 
calendar quarter.

(8) An arrangement for the perform­
ance of agricultural labor on a full-time 
basis means an arrangement under 
which an employee is engaged to perform 
agricultural labor for a single employer 
on the basis of a full workday. The term 
“full workday” as used in the preceding 
sentence has reference to the full work­
day prevailing in the particular locality 
for the type of agricultural occupation 
in which the employee is engaged. The 
fact that an employee who performs 
agriculture^ labor primarily for one em­
ployer also performs other services of an 
incidental character for such employer 
or any incidental services for some other 
person does not prevent such employee 
from being engaged on a full-time basis 
in the performance of agricultural labor 
for such employer.

Example. A, the operator of a dairy farm, 
employs B, a schoolboy, for two hours each 
morning before school and two hours each 
afternoon after school to assist him in the 
operation of the dairy farm. In addition, B 
works for A ten hours each Saturday in the 
performance of the same type of work., The 
full workday in the particular locality for a 
dairy farm worker is a period of eight hours.

Each full calendar quarter B remains in 
the employ of A constitutes a qualifying 
quarter for the reason that B is continuously 
employed by A in each such quarter. Since 
under the arrangement B is engaged to per­
form agricultural labor for A on the basis 
of a full workday only on Saturdays, only 
the Saturdays constitute days on which B 
performs agricultural labor for A on a"full- 
time basis. The other days of the week do 
not constitute days on which B performs 
agricultural labor for A on a full-time basis, 
since the arrangement contemplates the per­
formance of agricultural labor on such days 
on less than a full workday.

(9) In determining whether an em­
ployee has performed agricultural labor 
on at least 60 days during a calendar 
quarter, there shall be counted as one 
day—

(i) Any day or portion thereof on 
which the employee actually performs 
such labor; and

(ii) Any day or portion thereof on 
which the employee does not perform 
agricultural labor but with respect to 
which cash remuneration is paid or pay­
able to the employee for such labor, such 
as a day on which the employee is sick 
or on vacation.
An employee who on a particular day 
reports for work and at the direction of 
his employer, holds himself in readiness 
to perform agricultural labor shall be 
considered to be engaged in the actual 
performance of such labor on that day. 
For the purposes of this section, a day is 
a period of 24 hours^ommencing at mid­
night and ending armidnight.

(10) An individual who is regularly 
employed in a calendar quarter under 
the test set forth in subdivisions (i) and
(ii) of subparagraph (4) of this para­
graph is also considered to be regularly 
employed in the next succeeding calen­
dar quarter, irrespective of whether he 
performs any service during such sue-
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ceeding quarter. Thus, such individual 
will continue to be regularly employed 
until the end of such succeeding calendar 
quarter, even though he does not perform 
agricultural labor on a full-time basis on 
60 days during such quarter. If in such 
succeeding calendar quarter such indi­
vidual does not perform agricultural 
labor on a full-time basis on at least 60 
days, such individual must meet the test 
set forth in subdivisions (i) and (ii) of 
subparagraph (4) of this paragraph in 
order to qualify as regularly employed 
in any subsequent calendar quarter.

(11) The application of -certain of the 
provisions of paragraph (c) of this sec­
tion may be illustrated by the following 
example:

Example. C, who operates ^ truck farm 
and a general store, hired D on September 
15, 1950, to work in his store for the remain­
der of the year.

The calendar quarter, October 1 through 
December 31, 1950, is a qualifying quarter 
by virtue of the existence of the employer- 
employee relationship throughout the entire 
calendar quarter. The fact that the quarter 
was before January 1, 1951, the effective date 
of the inclusion of certain agricultural labor 
as employment, does not prevent such quar­
ter from being a qualifying quarter. (The 
last calendar quarter of 1950 is the first cal­
endar quarter which may constitute a quali­
fying quarter.) The nature of the work per­
formed by D in the qualifying quarter is 
immaterial. D might have worked on C’s 
farm or in any other business conducted by 
O during that period. In fact, the quarter 
would constitute a qualifying quarter even 
though D did no work for C during the quar­
ter, if the employer-employee relationship 
existed throughout the calendar quarter.

On January 1, 1951, D was transferred 
from C’s store to his farm to perform general 
farm work. The arrangement contemplates 
that D will devote eight hours on each work­
day to the performance of agricultural labor 
for C. An 8-hour day constitutes the full 
workday prevailing in the locality for gen­
eral farm work. In the calendar quarter, 
January 1 through March 31,1951, D performs 
agricultural labor for C on 65 days. D is 
paid $390 in cash for agricultural labor per­
formed for C in the calendar quarter.

D is regularly employed by C in the first 
calendar quarter of 1951 in that he performed 
agricultural labor on a full-time basis on at 
least 60 days during such calendar quarter 
and such quarter was immediately preceded 
by a qualifying quarter. The services per­
formed by D during the calendar quarter 
constitute employment (unless excepted un­
der some provision of section 1426 of the act 
other than section 1426 (b) (1)) because 
D is regularly employed by C in the calendar 
quarter and is paid $50 or more for agricul­
tural labor performed for C in the calendar 
quarter. The cash remuneration paid D for 
services performed during the calendar quar­
ter would constitute wages and be subject 
to the employer and employee taxes unless 
such remuneration is excluded from wages 
under some provision of section 1426 (a) of 
the act.

In the next calendar quarter, April 1 
through June 30, 1951, D performs agricul­
tural labor for G on 45 days and is paid $270 
in cash for the labor performed on those 
days. •  m

D is regularly employed by C in the second 
.calendar quarter of 1951, even though he 
worked on less than 60 days in the quarter, 
by reason of the fact that D was regularly 
employed by C in the preceding calendar 
quarter. The services performed in the sec­
ond calendar quarter also constitute employ­
ment unless excepted under some other 
provision of section 1426 of the act. The cash
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remuneration paid for such services is like­
wise subject to the employer and employee 
taxes unless excluded from wages by virtue 
of some provision of section 1426 (a) of the 
act.

In the quarter, July 1, through September 
30, 1951, D performs agricultural labor for 
C on a full-time basis on 60 days and is paid 
$360 in cash for the labor performed in that 
quarter.

The determination whether D is regularly 
employed by C in the third calendar quarter 
of 1951 depends upon whether the employer- 
employee relationship continued throughout 
the calendar quarter, April 1 through June 
30, 1951. If the employer-employee relation­
ship did not continue throughout the sec­
ond calendar quarter of 1951, D lost his 
standing as regularly employed for the third 
calendar quarter of 1951 when he worked on 
less than 60 days in the preceding calendar 
quarter. In that case, D will not be regularly 
employed until after he serves another 
qualifying quarter, by being continuously 
employed for a full calendar quarter, and 
performs agricultural labor for the same 
employer oh a full-time basis on at least 
60 days during the next succeeding calendar 
quarter. However, if the employer-employee 
relationship existed between C and D 
throughout the second calendar quarter of 
1951, such quarter would, constitute a quali­
fying quarter and D would be regularly em­
ployed by C in the third calendar quarter 
of 1951 by reason of the fact that he per­
formed agricultural labor for C on a full­
time basis on 60 days during such third 
calendar quarter. In that case, D’s services 
for C in the third calendar quarter of 
1951 would constitute employment, unless 
otherwise excepted, by reason of the fact that 
he was regularly employed to perform agri­
cultural labor in such quarter and was paid 
$50 or more for agricultural labor performed 
in the quarter. Moreover, the cash re­
muneration paid for such services would be 
subject to the taxes unless such remunera­
tion is excluded from wages.

(d) Definition—(1) In general, (i) 
The term "agricultural labor" as defined 
in section 1426 (h) of the act includes 
services of the character described in 
subparagraphs (2), (3), (4), (5), and (6) 
of this paragraph. In general, however, 
the term does not include services per­
formed in connection with forestry, lum­
bering, or landscaping.

(ii) The term "farm” as used in this 
part includes stock, dairy, poultry, 
fruit, fur-bearing animal, and truck 
farms, plantations, ranches, nurseries, 
ranges, orchards, and such greenhouses 
and other similar structures as are used 
primarily for the raising of agricultural 
or horticultural commodities. Green­
houses and other similar structures used 
primarily for other purposes (for ex­
ample, display, storage, and fabrication 
of wreaths, corsages, and bouquets) do 
not constitute "farms”.

(2) Services described in section 1426
(h ) (1) of the act. (i) Services per­
formed on a farm by an employee of any 
person in connection with any of the 
following activities constitute agricul­
tural labor:

(a) The cultivation of the soil;
(b) The raising, shearing, feeding, 

caring for, training, or management of 
livestock, bees, poultry, fur-bearing ani­
mals, or wildlife; or

(c) The raising or harvesting of any 
other agricultural or horticultural com­
modity.

(ii) Services performed in connec­
tion with the production or harvest­

ing of maple sap, or in connection with 
the raising or harvesting of mushrooms, 
or in connection with the hatching of 
poultry constitute agricultural labor only 
if such services are performed on a farm. 
Thus, services performed in connection 
with the operation of a hatchery, if not 
operated as part of a poultry or other 
farm, do not constitute agricultural 
labor. Services performed in the proc­
essing (as distinguished from the gath­
ering) of maple sap into maple sirup 
or maple sugar do not constitute agri­
cultural labor, even though such serv­
ices are performed on a farm.

(3) Services described in section 1426 
ih) (2) of the act. (i) The following 
services performed by an employee in 
the employ of the owner or tenant or 
other operator of one or more farms con­
stitute agricultural labor, provided the 
major paift of such services is performed 
on a farm:

(a) Services performed in connection 
with the operation, management, con­
servation, improvement, or maintenance 
of any of such farms or its tools or equip­
ment; or

(b) Services performed in salvaging 
timber, or clearing land of brush and 
other debris, left by a hurricane.

(ii) The services described in subdi­
vision (i) (a) of this subparagraph may 
include, for example, services performed 
by carpenters, painters, mechanics, farm 
supervisors, irrigation engineers, book­
keepers, and other skilled or semiskilled 
workers, which contribute in any way to 
the conduct of the farm or farms, as 
such, operated by the person employing 
them, as distinguished from any other 
enterprise in which such person may be 
engaged.

(iii) Since the services described in 
this subparagraph must be performed in 
the employ of the owner or tenant or 
other operator of the farm, the term 
"agricultural labor" does not include 
services performed by employees of a 
commercial painting concern,'for exam­
ple, which contracts with a farmer to 
renovate his farm properties.

(4) Services described in section 1426 
(h ) (3) of the act. Services performed 
by an employee in the employ of any 
person in connection with any of the 
•following operations constitute agricul­
tural labor without regard to the place 
where such services are performed:

(i) The ginning of cotton;
(ii) The operation or maintenance of 

ditches, canals, reservoirs, or waterways, 
not owned or operated for profit, used 
exclusively for supplying or storing water 
for farming purposes; or

(iii) The production or harvesting of 
crude gum (oleoresin) from a living tree 
or the processing of such crude gum into 
gum spirits of turpentine and gum rosin, 
provided such processing is carried on 
by the original producer of such crude 
gum.

(5) Services described in section 1426 
(h ) (4) of the act. ( i ) , Services per­
formed by an employee in the handling, 
planting, drying, packing, packaging, 
processing, freezing, grading, storing, or 
delivering to storage or to market or to 
a carrier for transportation to market,
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of any agricultural or horticultural com­
modity constitute agricultural labor if:

(a) Such services are performed by 
the employee in the employ of an oper­
ator of a farm or in the employ of a 
group of operators of farms (other than 
a cooperative organization) ;

(b) Such services are performed with 
respect to the commodity in its unmanu­
factured state; and

(c) Such operator produced more 
than one-half of the commodity with re­
spect to which such services are per­
formed during the pay period, or such 
group of operators produced all of the 
commodity with respect to which such 
services are performed during the pay 
period.

(ii) The term “operator of a farm” as 
used in this subparagraph means an 
owner, tenant, or other person, in pos­
session of a farm and engaged in the 
operation of such farm.

(iii) The services described in this 
subparagraph do not constitute agricul­
tural labor if performed in the employ of 
ft cooperative organization. The term 
“organization” includes corporations, 
joint-stock companies, and associations 
Which are treated as corporations under 
the Internal Revenue Code. For the 
purposes of this subparagraph, any un­
incorporated group of operators shall be 
deemed a cooperative organization if the 
humber of operators comprising such 
group is more than 20 at any time during 
the calendar quarter in which the serv­
ices involved are performed.

(iv) Processing services which change 
the commodity from its raw or natural 
state do not constitute agricultural labor. 
For example, the extraction of juices 
from fruits or vegetables is a processing 
operation which changes the character 
6f thé fruits or vegetables from their raw 
or natural state and, therefore, does not 
Constitute agricultural labor. On the 
Other hand, services rendered in the cut­
ting and drying of fruits or vegetables 
are processing operations which do not 
change the character of the fruits or 
vegetables and, therefore, constitute 
agricultural labor, if the other requisite 
conditions are met. Services performed 
with respect to a commodity after its 
character has been changed from its raw 
dr natural state by a processing opera­
tion do not constittue agricultural labor.

(v) The term “commodity” refers to a 
single agricultural or horticultural prod­
uct, for example, all apples are to be 
treated as a single commodity, while ap­
ples and peaches are to be treated as two 
separate commodities. The services with 
respect to each such commodity are to be 
considered separately in determining 
whether the condition set forth in sub­
division (i) (c) of this subparagraph has 
been satisfied. The portion of the com­
modity produced by an operator or group 
of operators with respect to which the 
services described in this subparagraph 
are performed by a particular employee 
shall be determined on the basis of the 
pay period in which such services were 
performed by such employee.

(vi) The services described in this 
subparagraph do not include services 
performed in connection with commer­
cial canning or commercial freezing or 
in connection with any commodity after 
its delivery to a terminal market for dis-
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tribution for consumption. Moreover, 
since the services described in this sub- 
paragraph must be rendered in the ac­
tual handling, planting, drying, packing, 
packaging, processing, freezing, grading, 
storing, or delivering to storage or to 
market or to a carrier for transportation 
to market, of the commodity, such serv­
ices do not, for example, include services 
performed as stenographers, bookkeep­
ers, clerks, and other office employees, 
even though such services may be in 
connection with such activities. How­
ever, to the extent that the services of 
such individuals are performed in the 
employ of the owner or tenant or other 
operator of a farm and are rendered in 
major part on a farm, they may be within 
the provisions of subparagraph (3) of 
this paragraph.

(6) Services described in section 1426 
(h) (5) of the acts (i) Services not in 
the course of the employer’s trade or 
business (see § 408.210) or domestic serv­
ice in a private home of the employer 
(see § 408.227 (h)) constitute agricul­
tural labor if such services are performed 
on a farm operated for profit. The de­
termination whether such services per­
formed on a farm operated for profit 
constitute employment is to be made 
under this section rather than under 
§ 408.210 or § 408.227 (h).

(ii) Generally, a farm is not operated 
for profit if it is occupied by the em­
ployer primarily for residential purposes, 
or is used primarily for the pleasure of 
the employer or his family such as for 
the entertainment of guests or as a hobby 
of the employer or his family.

Section 1426 (b) (2) o r  t h e  Act

The term “employment” means * * * 
any service, of whatever nature, performed 
after 1950 * * *; except that • * *
such terni shall not Include—
- (2) Domestic service performed in a local 

collège club, or local chapter of a college 
fraternity or sorority, by a student who is 
enrolled and is regularly attending classes 
at a school, college, or university; (Sec. 1426 
(b) (2), I. R. C., as amended by sec. 204 
(a), Social Security Act Amendments of 
1950, 64 Stat. 529.)

§ 408.209 Domestic service performed 
by a student in a local college club, etc.
(a) Services of a household nature per­
formed in or about the club rooms or 
house of a local college club, or in or 
about the club rooms or house of a local 
chapter of a college fraternity or so­
rority, by a student who is enrolled and 
regularly attending classes at a school, 
college, or university are excepted from 
employment. For the purposes of this 
exception, thè statutory tests are the 
type of services performed by the em­
ployee, the character of the place where 
the services are performed, and the 
status of the employee as a student en­
rolled and regularly attending classes at 
a school, college, or university.

(b) In general, services of a house­
hold nature in or about the club rooms 
or house of a local college club or local 
chapter of a college fraternity or soror­
ity include services rendered by cooks, 
waiters, butlers, maids, janitors, laun­
dresses, furnacemen, handymen, garden­
ers, housekeepers, and housemothers.

(c) A local college club or local chap­
ter of a college fraternity or sorority

does not include an alunjni club or chap­
ter. If the club rooms or house of a local 
college club or local chapter of a college 
fraternity or sorority is used primarily 
for the purposes of supplying board or 
lodging to students or the public as a 
business enterprise, the services per­
formed therein are not within the ex­
ception.

(d) The term “school, college, or uni­
versity” within the meaning of this ex­
ception is to be taken in its commonly 
or generally accepted sense.

(e) Services of a household nature are 
not within the exception if performed 
in or about rooming or lodging houses, 
boarding houses, clubs (except local col­
lege clubs), hotels, or commercial es­
tablishments.

(f) For provisions relating to domestic 
service in a private home of the employer, 
see § 408.227 (h).

S e c t io n  1426 (b) (3) o r  t h e  Act

The term "employment” means * • • 
any service, of whatever nature, performed 
after 1950 * * *; except that * • * 
such term shall not include—

(3) Service not in the course of the em­
ployer’s trade or business performed in any 
calendar quarter f  y an employee, unless the 
cash remuneration paid for such service is 
$50 or more and such service is performed 
by an individual who is regularly employed 
by such employer to perform such service. 
For the purposes of this paragraph, an in­
dividual shall be deemed to be regularly em­
ployed by an employer during a calendar 
quarter only if (A) on each of some twenty- 
four days during such quarter such individ­
ual performs for such employer for some 
portion of the day service not in the course 
of the employer’s trade or business, or (B) 
such individual was regularly employed (as 
determined under clause (A)) by such em­
ployer in the performance of such service 
during the preceding calendar quarter. As 
used in this paragraph, the term “service not 
in the course of the employer’s trade or 
business” does not include domestic service 
in a private home of the employer and does 
not include service described in subsection 
(h) (5); (Sec. 1426 (b) (3), I. R. C„ as 
amended by sec. 204 (a), Social Security Act 
Amendments of 1950, 64 Stat. 529.)

§ 408.210 Services not in the course of 
employer’s trade or business, (a) Serv­
ices not in the course of the employer’s 
trade or business performed by an em­
ployee for an employer in a calendar 
quarter are excepted from employment 
unless—

(1) The cash remuneration paid for 
such services performed by the employee 
for the employer in the calendar quarter 
is $50 or more; and

(2) Such employee is regularly em­
ployed in the calendar quarter by such 
employer to perform such services.
Unless the tests set forth in both sub- 
paragraphs (1) and (2) of this para­
graph are met the services are excepted 
from employment.

. (b) The term "services not in the 
course of the employer’s trade or busi­
ness” includes services that do not pro­
mote or advance the trade or business <Jt 
the employer. Services performed for 
a corporation do not come within the 
exception.

(c) The test relating to cash remu­
neration of $50 or more is based on the 
remuneration earned during a calendar 
quarter rather than on the remuneration
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paid in a calendar quarter. However, 
for purposes of determining whether the 
test is met, it is also required that the 
remuneration be paid, although it is 
immaterial when the remuneration is 
paid. Furthermore, in determining 
whether $50 or more has been paid for 
services not in the course of the em­
ployer’s trade or busines, only cash 
remuneration for such services shall be 
taken into account. The term “cash 
remuneration” includes checks and other 
monetary media of exchange. Remu­
neration paid in any other medium, such 
as lodging, food, or other goods or com­
modities, is disregarded in determining 
whether the cash-remuneration test is 
met.

(d) For the purposes of this exception, 
an individual is deemed to be regularly 
employed by an employer during a 
calendar quarter only if:

(1) Such individual performs services 
not in the course of the employer’s trade 
or business for such employer for some 
portion of the day on at least 24 days 
(whether or not consecutive) during 
such calendar quarter; or

(2) Such individual was regularly em­
ployed (as determined under subpara­
graph (1) of this paragraph) by such 
employer in the performance of services 
not in the course of the employer’s trade 
or business during the preceding calen­
dar quarter (including the last calendar 
quarter of 1950).

(e) . In determining whether an em­
ployee has performed services not in the 
course of the employer’s trade or busi­
ness on at least 24 days during a calen­
dar quarter, there shall be counted as 
one day—

(1) Any day or portion thereof on 
which the employee actually performs 
such services; and

(2) Any day or portion thereof on 
which the employee does not perform 
services of the prescribed character but 
with respect to which cash remuneration 
is paid or payable to the employee for 
such services, such as a day on which the 
employee is sick or on vacation.
An employee who on a particular day re­
ports for work and, at the direction of his 
employer, holds himself in readiness to 
perform services not in the course of the 
employer’s trade or business shall be 
considered to be engaged in the actual 
performance of such services on that 
day. For the purposes of this exception, 
a day is a period of 24 hours commencing 
at midnight and ending at midnight.

(f) Services not in the course of the 
employer’s trade or business performed 
on a farm operated for profit, domestic 
service in a private home of the employer 
performed on a farm operated for profit, 
and domestic service in a private home 
of the employer performed other than on 
a farm operated for profit are not within 
the exception. For provisions relating to 
services not in the course of the em­
ployer’s trade or business performed on a 
farm operated for profit and domestic 
service in a private home of the em­
ployer performed on a farm operated 
for profit, see § 408.208. For provisions 
relating to domestic service in a private 
home of the employer performed other 
than on a farm operated for profit, see 
§ 408.227 (h).
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(g) For provisions relating to the ex­
clusion from wages of remuneration paid 
in any medium other than cash for serv­
ices not in the course of the employer’s 
trade or business, see § 408.227 (g). ' 

S e c t io n  1426 (b) (4) or t h e  A c t

The term “employment” means • • • 
any service, of whatever nature, performed 
after 1950 * * *; except that • • •
such term shall not include—

(4) Service performed by an individual 
In the employ of his son, daughter, or spouse, 
and service performed by a child under the 
age of twenty-one in the employ of his 
father or mother; (Sec. 1426 (b) (4), I. R. C., 
as amended by sec. 204 (a), Social Security 
Act Amendments of 1950, 64 Stat. 529.)

§ 408.211 Family employment, (a) 
Certain services are excepted from em­
ployment because of the existence of a 
family relationship between the em­
ployee and the individual employing 
him. The exceptions are as follows:

(1) Services performed by an indi­
vidual in the employ of his or her spouse ;

(2) Services performed by a father 
or mother in the employ of his or her 
son or daughter; and

(3) Services performed by a son or 
daughter under the age of 21 in the em­
ploy of his or her father or mother.

(b) Under paragraph (a) (1) and (2) 
of this section, the exception is condi­
tioned solely upon the family relation­
ship between the employee and the indi­
vidual employing him. Under paragraph
(a) (3) of this section, in addition to 
the family relationship, there is a fur­
ther requirement that the son or daugh­
ter shall be under the age of 21, and the 
exception continues only during the time 
that such son or daughter is under the 
age of 21..

(q) Services performed In the employ 
of a corporation are not within the ex­
ception. Services performed in the em­
ploy of a partnership are not within the 
exception unless the requisite family re­
lationship exists between the employee 
and each of the partners comprising the 
partnership.

S e c t io n  1426 (b) (5) or the Act
The term “employment” means * * * 

any service, of whatever nature, performed 
after 1950 * * *; except that * * * 
such term shall not include—

(5) Service performed by an individual on 
or in connection with a vessel not an Ameri­
can vessel, or on or in connection with an 
aircraft not an American aircraft, if the in­
dividual is employed on and in connection 
with such vessel or aircraft when outside the 
United States; (Sec. 1426 (b) (5), I. R. C., as 
amended by sec. 204 (a), Social Security Act 
Amendments of 1950, 64 Stat. 529.)

§ 408.212 Non-'American vessel or air~ 
craft.- (a) Certain services performed 
within the United States “on or in con­
nection with” a vessel not an American 
vessel, or “on or in connection with” an 
aircraft not an American aircraft, are 
excepted from employment. In order to 
be excepted, the services must be per­
formed by an employee who is also em­
ployed "on and in connection with” the 
vessel or aircraft when outside the United 
States.

(b) An employee performs services on 
arid in connection with the vessel or air­
craft if he performs services on such 
vessel or aircraft when outside the 
United States which are also in connec­

tion with the vessel or aircraft. Serv­
ices performed on the vessel outside the 
United States by employees as officers 
or members of the crew, or as employees 
of concessionaires, of the vessel, for ex­
ample, are performed under such cir­
cumstances, since such services are also 
connected with the vessel. Similarly, 
services performed on the aircraft out­
side the United States by employees as 
officers or members of the crew of the 
aircraft are performed on and in con­
nection with such aircraft. Services 
may be performed on the vessel or air­
craft, however, which have no connec­
tion with it, as in the case of services 
performed by an employee while on the 
vessel or aircraft merely as a passenger 
In the general sense. For example, the 
services of a buyer in the employ of a 
department store while he is a passen­
ger on a vessel are not in connection with 
the vessel.

(c) The expression “on or in connec­
tion with” refers not only to services 
performed on the vessel or aircraft but 
also to services connected with the ves­
sel or aircraft which are not actually 
performed on it (for example, shore 
services performed as officers or mem­
bers of the crew, or as employees of 
concessionaires, of the vessel )i

(d) Services performed outside the 
United States on or in connection with 
a vessel not an American vessel, or on or 
In connection with an aircraft not an 
American aircraft, by a citizen of the 
United States as an employee for an 
American employer are excepted from 
employment, if the employee is employed 
on and in connection with such vessel or 
aircraft when outside the United States. 
Services performed outside the United 
States on or in connection with a vessel 
not an American vessel, or on or in con­
nection with an aircraft not an American 
aircraft, either by an employee who is 
not a citizen of the United States or for 
an employer who is' not an Americaii 
employer do not constitute employment 
in any event. (For provisions relating 
to services performed outside the United 
States which constitute employment, see 
§408.203 (c).)

(e) The citizenship or residence of the 
employee and the place where the con­
tract of service is entered into are im­
material for purposes of this exception. 
The citizenship or residence of the em­
ployer is material only in case it has a 
bearing in determining whether the ves­
sel is an American vessel. (For defi­
nitions of “vessel”, “American vessel”, 
“aircraft”, “American aircraft”, “citizen 
of the United States”, and “American 
employer”, see § 408.203 (c>.)
Section 1426 (b) (6) a n d  (7) o r  the Act

The term “employment” means • * •
any service, of whatever nature, performed 
after 1950 * * *r except that * * *
such term shall not include—

(6) Service performed in the employ of 
any instrumentality of the United States, if 
such Instrumentality is exempt from the tax 
Imposed toy section 1410 by virtue of any pro­
vision of law which specifically refers to such 
section in granting such exemption;
. (7) (A) Service performed in the employ 

of the United States or in the employ of any 
instrumentality of thé United States, if such 
service is covered by a retirement system 
established by a law of the United States;
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(B) Service performed in the employ of 
an instrumentality of the United States if 
such an instrumentality was exempt from 
the tax imposed by section 1410 on December 
31, 1950, except that the provisions of this 
subparagraph shall not be applicable to—

(i) service performed in the employ of a 
corporation which is wholly owned by the 
United States;

(ii) service performed in the employ of a 
national farm loan association, a production 
credit association, a Federal Reserve Bank, 
or a Federal Credit Union;

(iii) ¡service performed in the employ of a 
State, county, or community committee un­
der the Production and Marketing Admin­
istration; or

(iv) service performed by a civilian em­
ployee, not compensated from funds appro­
priated by the Congress, in the Army and 
Air Force Exchange Service, Army and Air 
Force Motion Picture Service, Navy Ex­
changes, Marine Corps Exchanges, or other 
activities, conducted by an instrumentality 
of the United States subject to the juris­
diction of the Secretary of Defense, at in­
stallations of the Department of Defense for 
the comfort, pleasure, contentment, and 
mental and physical improvement of person­
nel of such Department;

(C) Service performed in the employ of 
the United States or in the employ of any 
instrumentality of the United States, if such 
service is performed—

(i) as the President or Vice President of 
the United States or as a Member, Delegate, 
or Resident Commissioner, of or to the Con­
gress;

(ii) in the legislative branch;
(iii) in the field service of the Post Office 

Department unless performed by any indir 
vldual as an employee who is excluded by 
Executive order from the operation of the 
Civil Service Retirement Act of 1930 because 
he is serving under a temporary appointment 
pending final determination of eligibility for 
permanent or indefinite appointment;

(iv) in or under the Bureau of the Census 
of the Department of Commerce by tempo­
rary employees employed for the taking of 
any census;

(v) by any individual as an employee who 
Is excluded by Executive order from the oper­
ation of the Civil Service Retirement Act of 
1930 because he is paid on a contract or 
fee basis;

(vi) by any individual as an employee re­
ceiving nominal compensation of $12 or less 
per annum;

(vii) in a hospital, home, or other insti­
tution of the United States by a patient or 
Inmate thereof;

(viii) by any individual as a consular 
agent appointed under authority of section 
651 of the Foreign Service Act of 1946 (22 
U. S. C., sec. 951);

(ix) by any individual as an employee 
Included under section 2 of the Act of Au­
gust 4, 1947 (relating to certain interns, 
student nurses, and other student employees 
of hospitals of the Federal Government; 6 
U. S. C., sec. 1052);

(x) by any individual as an employee 
serving on a temporary basis in case of fire, 
storm, earthquake, flood, or other similar 
emergency;

(xi) by any individual as an employee who 
Is employed under a Federal relief program 
to relieve him from unemployment;

(xii) as a member of a State, county, or 
community committee under the Production 
and Marketing Administration or of any 
other board, council, committee, or other 
similar body, unless such board, council, 
committee, or other body is composed ex­
clusively of individuals otherwise in the full­
time employ of the United States; or

(xlii) by an Individual to whom the Civil 
Service Retirement Act of 1930 does not ap­
ply because such individual is subject to 
another retirement system; (Sec. 1426 (b)

(6), (7), I. R. C., as amended by sec. 204 (a). 
Social Security Act Amendments of 1950, 64 
Stat. 529.)

Section 1412 of the Act

INSTRUMENTALITIES OF THE UNITED STATES

Notwithstanding any other provision of 
law (whether enacted before or after the 
enactment of this section) which grants to 
any instrumentality of the United States a n . 
exemption from taxation, such instrumen­
tality shall not be exempt from the tax 
imposed by section 1410 unless such other 
provision of law grants a specific exemption, 
by reference to section 1410, from the tax 
imposed by such section. (Sec. 1412, I. R. C., 
as added by sec. 202 (a), (d ), Social Security 
Act Amendments of 1950, 64 Stat. 524, 525.)

§ 408.213 United States and instru­
mentalities thereof—(a) In general. 
This section relates to services performed 
in the employ of the United States 
Government or in the employ of any in­
strumentality of 'the United States. 
Paragraphs (b) and (c) of this section 
relate to services performed either in the 
employ of the United States or in the 
employ of any instrumentality thereof. 
Paragraph (b) of this section relates to 
services which are excepted from em­
ployment by virtue of the fact that the 
services are covered by a retirement sys­
tem ’established by a law of the United 
States. Paragraph (c) of this section 
relates to services which are excepted 
from employment by virtue of the fact 
that the services are of the character 
described in any one of 13 special classes 
of excepted services. Paragraphs (d) 
and (e) of this section relate solely to 
services performed in the employ of an 
instrumentality of the United States. 
Paragraph (d) of this section relates to 
services which are excepted from em­
ployment by virtue of the fact that the 
services are performed in the employ of 
an instrumentality which has been 
granted a specific statutory exemption 
from the tax imposed by section 1410 of 
the act. Paragraph (e) of this section 
relates to services which are excepted 
from employment by virtue of the fact 
that the services are performed in the 
employ of an instrumentality which 
either was exempt on December 31,1950, 
from the tax imposed by section 1410 
of the act or would have been exempt 
on that date from such tax had it then 
been in existence. Particular services 
which are not excepted from employ­
ment under one rule set forth in this 
section may nevertheless be excepted 
under another rule set forth in this 
section. Moreover, services performed 
in the employ of the United States or 
of any instrumentality thereof which are 
not excepted from employment under 
paragraph (6) or (7) of section 1426
(b) of the act may nevertheless be ex­
cepted under some other paragraph of 
such section.

(b) Services covered under a retire­
ment system. Services performed in the 
employ of the United States or in the 
employ of any instrumentality thereof 
are excepted from employment if such 
services are covered under a law enacted 
by the Congress of the United States 
which specifically provides for the es­
tablishment of a retirement system for 
employees of the United States or of such 
instrumentality. Determinations as to

whether services are covered by a re­
tirement system of the requisite char­
acter are to be made as of the time such 
services are performed. Services of an 
employee who has an option to have his 
services covered under a retirement sys­
tem are not covered under such retire­
ment system unless and until he exer­
cises such option. The test is whether 
particular services performed by an em­
ployee are covered by a retirement sys­
tem of the requisite character rather 
than whether the position in which such 
services are performed is covered by such 
retirement system.

(c) Special classes of services. The 
following classes of services performed 
either in the employ of the United States 
or in the employ of any instrumentality 
thereof are excepted from employment:

(1) Services performed as the Presi­
dent or Vice President of the United 
States or as a Member, Delegate, Resi­
dent Commissioner, of or to the Congress 
of the United States;

(2) Services performed in the legisla­
tive branch of the United States Gov­
ernment;

(3) Services performed in the field 
service of the Post Office Department 
unless performed by an individual as an 
employee who is excluded by Executive 
order from the operation of the Civil 
Service Retirement Act (Act of May 29, 
1930, as amended, 5 U. S. C. 691 et seq.) 
because he is serving under a temporary 
appointment pending final determina­
tion of eligibility for permanent or in­
definite appointment;

(4) Services performed in or under 
the Bureau of the Census of the Depart­
ment of Commerce by temporary em­
ployees employed for the actual taking 
of any census (exclusive of clerical or 
other employees employed for work 
other than in the actual taking of the 
census);

(5) Services performed by an indi­
vidual as an employee who is excluded 
by Executive order from the operation 
of the Civil Service Retirement Act be­
cause of payment on a contract or fee 
basis;

(6) Services performed by an indi­
vidual as an employee for nominal com­
pensation of $12 or less per annum;

(7) Services performed in a hospital, 
home, or other institution of the United 
States by a patient or inmate thereof;

(8) Services performed by an indi­
vidual as a consular agent appointed 
under the authority of section 551 of the 
Foreign Service Act of 1946 (22 U. S. C. 
951);

(9) Services performed by student 
nurses, medical or dental interns, resi- 
dents-in-training, student dietitians, 
student physical therapists, or student 
occupational therapists, assigned or at­
tached to a hospital, clinic, or medical 
or dental laboratory operated by any de­
partment, agency, or instrumentality of 
the United States Government, or by 
certain other student employees de­
scribed in section 2 of the act of August 
4, 1947 (5 U. S. C. 1052);

(10) Services performed by an indi­
vidual as an employee serving on a tem­
porary basis in case of fire, storm, earth­
quake, flood, or other similar emergency;
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(11) Services performed by an Indi­
vidual as an employee who is employed 
under a Federal relief program to re­
lieve him from unemployment;

(12) Services performed as a member 
of a State, county, or community com­
mittee under the Production and Mar­
keting Administration or of any other 
board, council, committee, or other simi­
lar body, unless such board, council, com­
mittee, or other similar body is composed 
exclusively of individuals otherwise in  
the full-time employ of the United 
States; and

(13) Services performed by an indi­
vidual to whom the Civil Service Retire­
ment Act does not apply because he is, 
with respect to such services, subject to 
another retirement system, established 
either by a law of the United States or 
by the agency or instrumentality of the 
United States for which such services 
are performed.

(d) Services performed for instru- 
mentality specifically exempted from tax. 
Services performed in the employ of an 
instrumentality of the United States are 
excepted from employment if such in­
strumentality is exempt from the em­
ployer tax imposed by section 1410 of 
the act by virtue of any other provision 
of law which specifically refers to such 
section 1410 in granting exemption from 
the tax imposed by such section. This 
exception does not operate to exclude 
from employment services performed in 
the employ of an instrumentality of the 
United States unless and until the Con­
gress grants to such instrumentality a 
specific exemption from the tax imposed 
by section 1410. Section 1412 of the act 
makes ineffectual as to the employer tax 
imposed by section 1410 those provisions 
of law which grant to an instrumental­
ity of the United States an exemption 
from taxation, unless such provisions 
grant a specific exemption from the tax 
imposed by section 1410 by an express 
reference to such section. Thus, the gen­
eral exemptions from Federal taxation 
granted by various statutes to certain in­
strumentalities of the United States 
without specific reference to the tax im­
posed by section 1410 are rendered in­
operative insofar as such exemptions re­
late to the tax imposed by section 1410. 
For provisions relating to services per­
formed for an instrumentality exempt 
on December 31,1950, from the employer 
tax, see paragraph (e) of this section.

(e) Services performed for an instru­
mentality not subject to employer tax 
on December 31, 1950. Services per-, 
formed in the employ of an instrumen­
tality of the United States are excepted 
from employment if the particular in­
strumentality was not subject on Decem­
ber 31,1950, to the employer tax imposed 
by section 1410 of the act. If the par­
ticular instrumentality was not in exist­
ence on December 31,1950, but is created 
thereafter under a law which was in 
effect on December 31, 1950, services 
performed in the employ of such instru­
mentality are excepted from employment 
if the instrumentality had it been in 
existence on December 31, 1950, would 
not have been subject on that date to 
the employer tax imposed by section 
1410 of the act. It is immaterial, for the 
purposes of this exception, whether the
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exemption from the employer tax on De­
cember 31, 1950, resulted, or would have 
resulted, from a tax exemption as such 
in effect on December 31, 1950, or from 
the provisions of section 1426 (b) (6)] 
of the act in effect on that date, relating 
to the exception from employment of 
services performed in the employ of cer­
tain instrumentalities of the United 
States. This exception, however, has no 
application with respect to any of the 
following classes of services:

(1) Services performed in the employ 
of a corporation which is wholly owned 
by the United States;

(2) Services performed in the employ 
of a national farm loan association, a 
production credit association, a Federal 
Reserve bank, or a Federal credit union;

(3) Services performed in the employ 
of a State, county, or community com­
mittee under the Production and Mar­
keting Administration; or

(4) Services performed by a civilian 
employee, who is not compensated from 
funds appropriated by the Congress, in 
the Army and Air Force Exchange Serv­
ice, Army and Air Force Motion Picture 
Service, Navy Exchanges, Marine Corps 
Exchanges, or other activities, conducted 
by an instrumentality of the United 
States subject to the jurisdiction of the 
Secretary of Defense, at installations of 
the Department of Defense for the com­
fort, pleasure, contentment, and mental 
and physical improvement of personnel 
of such Department.

S e c t io n  1426 (b) (8) o f  t h e  Act

The term "employment” means • * * 
any service, of whatever nature, performed 
after 1950 * • *; except that * * *
such term shall not include—

(8) Service (other than service which, 
under subsection (k), constitutes covered 
transportation service) performed in the em­
ploy of a State, or any political subdivision 
thereof, or any instrumentality of any one 
or more of the foregoing which is wholly 
owned by one or more States or political 
subdivisions; (Sec. 1426 (b) (8), I. R. C., as 
amended by sec. 204 (a), Social Security Act 
Amendments of 1950, 64 Stat. 531.)

S e c t io n  1426 ( k )  o f  t h e  A c t

COVERED TRANSPORTATION SERVICE

(1) Existing transportation systems—Gen­
era Z rule. Except as provided in paragraph
(2), all service performed in the employ of a 
State or political subdivision in connection 
with its operation of a public transportation 
system shall constitute covered transporta­
tion service if any part of the transportation 
system was acquired from private ownership 
after 1936 and prior to 1951.

(2) Existing transportation systems— 
Cases in which no transportation employees, 
or only certain employees, are covered.— 
Service performed in the employ of a State 
or political subdivision in connection with 
the operation of its public transportation 
system shall not constitute covered trans­
portation service if—

(A) any part of the transportation system 
was acquired from private ownership after 
1936 and prior to 1951, and substantially all 
service in connection with the operation of 
the transportation system is, on December 81» 
1950, covered under a general retirement 
system providing benefits which, by reason 
of a provision of the State constitution deal­
ing specifically with retirement systems of 
the State or political subdivisions thereof« 
cannot be diminished or impaired; or

(B) no part of the transportation system 
operated by the State or political subdivi­

sion on December 81, 1950, was acquired 
from private ownership after 1936 and prior 
■to 1951;
except that if such State or political sub­
division makes an acquisition after 1950 
from private ownership of any part of its 
transportation system, then, in the case of 
any employee who—

(C) became an employee of such State or 
political subdivision in connection with and 
at the time of its acquisition after 1950 of 
such part, and

(D) prior to such acquisition rendered 
service in employment (including as em­
ployment service covered by an agreement 
under section 218 of the Social Security Act) 
in connection with the operation of such 
part of the transportation system acquired 
by the State or political subdivision,
the service of such employee in. connection 
with the operation of the transportation 
system shall constitute covered transporta­
tion  service, commencing with the first day 
of the third calendar quarter following the 
calendar quarter in which the acquisition 
of such part took place, unless on such first 
day such service of such employee is cov­
ered by a general retirement system which 
does not, with respect to such employee, 
contain special provisions' applicable only 
to employees described in subparagraph (C).

(3) Transportation systems acquired after 
1950. All service performed in the employ 
of a State or political subdivision thereof 
in connection with its operation of a public 
transportation system shall constitute cov­
ered transportation service if the transpor­
tation system was not operated by the State 
or political subdivision prior to 1951 and, 
at the time of its first acquisition (after 
1950) from private ownership of any part 
of its transportation system, the State or 
political subdivision did not have a general 
retirement system covering substantially all 
service performed in connection with the 
operation of the transportation system.

(4) Definitions. For the purposes of this 
subsection—

(A) The term “general retirement system” 
means any pension, annuity, retirement, 
or similar fund or system established by a 
State or by a political subdivision thereof 
for employees of the State, political sub­
division, or both; but such term shall not 
include such a fund or system which covers 
only service performed in positions con­
nected with the operation of its public trans­
portation system.

(B) A transportation system or a part 
thereof shall be considered to have been ac­
quired by a State or political subdivision 
from private ownership if prior to the ac­
quisition service performed by employees in 
connection with the operation of the sys­
tem or part thereof acquired constituted 
employment under this subchapter or was 
covered by an agreement made pursuant to 
section 218 of the Social Security Act and 
some of such employees became employees 
of the State or political subdivision in con­
nection with and at the time of such acqui­
sition.

(C) The term "political subdivision" in­
cludes an instrumentality of (i) a State, (ii) 
one or more political subdivisions of a State, 
or (iii) a State and one or more of its poli­
tical subdivisions. (Sec. 1426 (k), I. R. C., 
as added by sec. 204 (e), (g), Social Security 
Act Amendments of 1950, 64 Stat. 533, 536.)

S e c t io n  1426 ( e )  (1) o f  t h e  A c t

STATE

The term "State” includes Alaska, Ha­
waii, the District of Columbia, and the Vir­
gin Islands; and on and after the effective 
date specified in section 3810 such term in­
cludes Puerto Rico. (Sec. 1426 (e) (1)» 
I. R. C., as amended by sec. 204 (b), Social 
Security Act Amendments of 1950, 64 Stat. 
532.)
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S e c t io n  3810 o f  t h e  I n t e r n a l  

R e v e n u e  C o d e

EFFECTIVE DATE IN  CASE OF PUERTO RICO

If the Governor of Puerto Rico certifies to 
the President of the United States that the 
legislature of Puerto Rico has, by concurrent 
resolution, resolved that it desires the exten­
sion to Puerto Rico of the provisions of title 
n  of the Social Security Act, the effective 
date referred to in sections 1426 (e) * * *
shall be January 1 of the first calendar year 
which begins more than ninety days after 
the date on which the President receives 
such certification. (Sec. 3810, I. R. C„ as 
added by sec. 208 (b), Social Security Act 
Amendments of 1950, 64 Stat. 543.)

[N o t e : A certificate of the Governor of 
Puerto Rico made in conformity with section 
3810 of the Internal Revenue Code was re­
ceived by the President of the United States 
on September 28, 1950. Accordingly, the 
effective date referred to in section 1426 (e) 
of the Internal Revenue Code is January 1, 
1951.)

§ 408.214 States and their political 
subdivisions and instrumentalities—(a). 
In general. Services, other than cov­
ered transportation service as defined in 
section 1426 (k) of the act (see para­
graph (b) of this section), performed in 
the employ of any State, or of any politi­
cal subdivision thereof, are exempted 
from employment. Services, other than 
covered transportation service, per­
formed in the employ of an instrumen­
tality of one or more States or political 
subdivisions thereof are excepted from 
employment if the instrumentality is 
wholly owned by one or more of the fore­
going. The term “State” includes the 
District of Columbia, the Territories of 
Alaska and Hawaii, the Virgin Islands, 
and Puerto Rico.

(b) Covered transportation service— 
(1) Transportation systems acquired in 
whole or in part after 1936 and prior to  
1951—(i) In general. Except as pro-: 
vided in subdivision (ii) of this subpara­
graph, all service performed after 
December 31, 1950, In the employ of a 
State or political subdivision thereof in 
connection with its operation of a public 
.transportation system constitutes cov­
ered transportation service if any part of 
the transportation system was acquired 
from private ownership after 1936 and 
prior to 1951. For the purposes of this 
subdivision, it is immaterial whether any 
part of the transportation system was 
acquired prior to 1937 or after 1950, 
whether the employee was hired before, 
during, or after 1950, or whether the 
employee had been employed by the 
employer from whom the State or polit­
ical subdivision acquired its transporta­
tion system or any part thereof.

(ii) General retirement system pro­
tected by State constitution. Except as 
provided in subdivision (iii) of this sub- 
paragraph, service performed after De­
cember 31,1950, in the employ of a State 
or political subdivision in connection 
with its operation of a public transporta­
tion system acquired in whole or in part 
from private ownership after 1936 and 
prior to 1951 does not constitute covered 
transportation service, if substantially 
all service in connection with the opera­
tion of the transportation system was, 
on December 31, 1950, covered under a 
general retirement system providing 
benefits which are protected from dimi-
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nution or impairment under the State 
constitution by reason of an express pro­
vision, dealing specifically with retire­
ment systems established by the State 
or political subdivisions of the State, 
which forbids such diminution or im­
pairment.

(iii) Additions to certain transporta­
tion systems by acquisition after 1950. 
This subdivision is applicable only in 
case of an acquisition after 1950 from 
private ownership of an addition to an 
existing public transportation system 
which was acquired in whole or in part 
by a State or political subdivision thereof 
from private ownership after 1936 and 
prior to 1951 and then only in case serv­
ice for such existing transportation sys­
tem did not constitute covered trans­
portation service by reason of the 
provisions of subdivision (ii) of this sub- 
paragraph. Service in connection with 
the operation of such transportation 
system (including any additions acquired 
after 1950) constitutes covered trans­
portation service commencing with the 
first day of the third calendar quarter 
following the calendar quarter in which 
the addition to the existing transporta­
tion system was acquired, if such service 
is performed by an employee who be­
came an employee of the State or politi­
cal subdivision in connection with and 
at the time of its acquisition from private 
ownership of such addition and who 
prior to the acquisition of such addition 
rendered service in employment in con­
nection with the operation of the addi­
tion so acquired by such State or political 
subdivision. However, service performed 
by such employee in connection with the 
operation of the transportation system 
does not constitute covered transporta­
tion service if, on the first day of the 
third calendar quarter following the cal­
endar quarter in which the addition was 
acquired, such service is covered by a 
general retirement system which does 
not, with respect to such employee, con­
tain special provisions applicable only to 
employees who became employees of the 
State or political subdivision in connec­
tion with and at the time of its acquisi­
tion of such addition.

(2) Transportation systems in opera­
tion on December 31, 1950, no part of 
which was acquired after 1936 and prior 
to 1951—(i) In general. Except as pro­
vided in subdivision (ii) of this subpara­
graph, no service performed in the em­
ploy of a State or a political subdivision 
thereof in connection with its operation 
of a public transportation system con­
stitutes covered transportation service if 
no part of such transportation system 
operated by the State or political sub­
division on December 31, 1950, was ac­
quired from private ownership after 1936 
and prior to 1951.

(ii) Additions acquired after 1950. 
This subdivision is applicable only in 
case of an acquisition after 1950 from 
private ownership of an addition to an 
existing public transportation system 
which was operated by a State or po­
litical subdivision on December 31, 
1950, but no part of which was ac­
quired from private ownership after 
1936 and prior to 1951. Service in con­
nection with the operation of such trans- 
p o r t a t i o n  system (including any

12469

additions acquired after 1950) consti­
tutes covered transportation service 
commencing with the first day of the 
third calendar quarter following the cal­
endar quarter in which the addition to 
the existing transportation system was 
acquired, if such service is performed 
by an employee who became an employee 
of the State or political subdivision in 
connection with and at the time of its 
acquisition from private ownership of 
such addition and who prior to the ac­
quisition of such addition rendered serv­
ice in employment in connection with 
the operation of the addition so ac­
quired by such State or political sub­
division. However, service performed 
by such employee in connection with the 
operation of the transportation system 
does not constitute covered transpor­
tation service if, on the first day of the 
third calendar quarter following the cal­
endar quarter in which the addition was 
acquired, such service is covered by a 
general retirement system which does 
not, with respect to such employee, con­
tain special provisions applicable only 
to employees who became employees of 
the State or political subdivision in con­
nection with and at the time of its ac­
quisition of such addition.

(3) Transportation systems acquired 
after 1950. All service performed in the 
employ of a State or political subdivision 
thereof in connection with its operation 
of a public transportation system con­
stitutes covered transportation service 
it the transportation system was not 
operated by the State or political sub­
division prior to 1951 and, at the time 
of its first acquisition after 1950 from 
private ownership of any part of its 
transportation system, the State or polit­
ical subdivision did not have a general 
retirement system covering substantially 
all service performed in connection with 
the operation of the transportation sys­
tem.

(4) Definitions. For the purposes of 
paragraph (b) of this section—

(i) The term “general retirement sys­
tem” means any pension, annuity, re­
tirement, or similar fund or system 
established by a State or by a political 
subdivision thereof for employees of 
the State, political subdivision, or both; 
but such term does not include such a 
fund or system which covers only service 
performed in positions connected with 
the operation of its public transporta­
tion system.

(ii) A transportation system or a part 
thereof is considered to have been ac­
quired by a State or political subdivision 
from private ownership if prior to the 
acquisition service performed by em­
ployees in connection with the operation 
of the system or an acquired part thereof 
constituted employment under the act 
or was covered by an agreement entered 
into between a State and the Federal 
Security Administrator pursuant-to sec­
tion 218 of the Social Security Act, and 
some of such employees became em­
ployees of the State or political subdi­
vision in connection with and at the time 
of such acquisition.

(iii) The term “political subdivision” 
Includes an instrumentality of a State, 
of one or more political subdivisions of
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a State, or of a State and one or more 
of its political subdivisions.

(iv) The term “employment” includes 
service covered by an agreement entered 
into between a State and the Federal 
Security Administrator pursuant to sec­
tion 218 of the Social Security Act.

Section 1426 (b) (9) (A) or the Act
The term “employment” means * * * 

any service, of whatever nature, performed 
after 1950 * * *; except that • * *.
such term shall not include—

(9) (A) Service performed by a duly or­
dained, commissioned, or licensed minister 
of a church in the exercise of his ministry 
or by a member of a religious order in the 
exercise of duties required by such order; 
(Sec. 1426 (b) (9) (A), I. R. C., as amended 
by sec. 204 (a), Social Security Act Amend­
ments of 1950, 64 Stat. 531.)

§ 408.215 Ministers of churches and 
members of religious orders. Services 
performed by a duly ordained, commis­
sioned, or licensed minister of a church 
in the exercise of his ministry, or by 
a member of a religious order in the 
exercise of duties required by such order, 
are excepted from employment. The 
duties of ministers include the minis­
tration of sacerdotal functions and the 
conduct of religious worship, and the 
control, conduct, and maintenance of 
religious organizations (including the 
religious boards, societies, and other in­
tegral agencies of such organizations), 
under the authority of a religious body 
constituting a church or church 
denomination.

S e c t io n  1426 (b) (9) (B) op t h e  A c t

The term "employment” means • * • 
any service, of whatever nature, performed 
after 1950 * * *; except that * * * 
such term shall not Include—

(9) (B) Service performed in the employ 
of a religious, charitable, educational, or 
other organization exempt from income tax 
under section 101 (6), but this subparagraph 
shall not apply to service performed during 
the period for which a certificate, filed pur­
suant to subsection (1), is in effect if such 
service is performed by an employee (i) 
whose signature appears on the list filed by 
such organization under subsection (1), or 
(Ü) who became an employee of such organi­
zation after the calendar quarter in which 
the certificate was filed. (Sec. 1426 (b) (9) 
(B), I. R. c ., as amended by sec. 204 (a). 
Social Security Act Amendments of 1950, 
64 Stat. 531.)
S e c t io n  101 o p  t h e  I n t e r n a l  R e v e n u e  C o d e

EXEMPTIONS FROM TAX ON CORPORATIONS

Except as provided in supplement U, the 
following organizations shall be exempt from 
taxation under this chapter [chapter 1— 
Income tax]—

* * • * *
(6) Corporations, and any community 

chest, fund, or foundation, organized and 
operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, 
or for the prevention of cruelty to children 
or animals, no part of the net earnings of 
which Inures to the benefit of any private 
shareholder or individual, and no substan­
tial part of the activities of which is carry­
ing on propaganda, or otherwise attempting, 
to influence legislation. For loss of exemp­
tion under certain circumstances, see sec­
tions 3813 and 3814;

* * * • *
An organization operated for the primary 

purpose of carrying on a trade or business 
for profit shall not be exempt under any
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paragraph of this section on the ground that 
all of its profits are payable to one or more 
organizations exempt under this section from 
taxation. For the purposes of this paragraph 
the term "trade or business” shall not in­
clude the rental by an organization of its 
real property (including personal property 
leased with the real property).

Notwithstanding supplement U, an organ­
ization described in this section (other than 
in the preceding paragraph) shall be con­
sidered an organization exempt from Income 
taxes for the purpose of any law which re­
fers to organizations exempt from Income 
taxes. (Sec. 101, I. R. C., as amended, ef­
fective with respect to taxable years begin­
ning after December 31, 1950, by secs. 301 
(b), (c) (1), 303, 332 (c), Revenue. Act of 
1950, 64 Stat. 953, 954, 959.)
Section 11 (b) op the Subversive Activities

C o n t r o l  A c t  o p  1950 (64 S t a t . 997)
No organization shall be entitled to ex­

emption from Federal income tax, under sec­
tion 101 of the Internal Revenue Code, for 
any taxable year if at any time during such 
taxable year (1) such organization is regis­
tered under section 7, or (2) there is in effect 
a final order of the Board [Subversive Activi­
ties Control Board] requiring such organiza­
tion to register under section 7.

Section 1426 (1) op the Act

EXEMPTION OP RELIGIOUS, CHARITABLE,
ETC., ORGANIZATIONS

(1) Waiver of exemption "by organization. 
An organization exempt from income tax 
under section 101 (6) may file a certificate 
(in such form and manner, and with such 
official, as may be prescribed by regulations 
made under this subchapter) certifying that 
it desires to have the insurance system estab­
lished by title II of the Social Security Act 
extended to service performed by its employ­
ees and that at least two-thirds of its em­
ployees concur in the filing of the certificate. 
Such certificate may be filed only if it is ac­
companied by a list containing the signature, 
address, and social security account number 
(if any) of each employee who concurs in 
the filing of the certificate. Such list may 
be amended, at any time prior to the expira­
tion of the first month following the first 
calendar quarter for which the certificate is 
in effect, by filing with such official a supple­
mental list or lists containing the signature, 
address, and social security account number 
(if any) of each additional employee who 
concurs in the filing of the certificate. The 
list and any supplemental list shall be filed 
in  such form and manner as may be pre­
scribed by regulations made under this sub­
chapter. The certificate shall be in effect 
(for the purposes of subsection (b> (9) (B) 
and for the purposes of section 210 (a) (9) 
(B) of the Social Security Act) for the 
period beginning with the first day following 
the close of the calendar quarter in  which 
such certificate is filed, but in no case shall 
such period begin prior to January 1, 1951. 
The period for which the certificate Is effec­
tive may be terminated by the organization, 
effective at the end of a calendar quarter, 
upon giving two years’ advance notice in  
writing, but only if, at the time of the receipt 
of such notice, the certificate has been in 
effect for a period of not less than eight years. 
The notice of termination may be revoked 
by the organization by giving, prior to the 
close of the calendar quarter specified in the 
notice of termination, a written notice of 
such revocation. Notice of termination or 
revocation thereof shall be filed in such form 
and manner, and with such official, as may 
be prescribed by regulations made under thin 
subchapter.

(2) Termination of waiver period by Com- 
»¿tissioner. If the Commissioner finds that 
any organization which filed a certificate 
pursuant to this subsection has failed to  
comply substantially with the requirements 
of this subchapter or is no longer able to

comply therewith, the Commissioner shall 
give such organization not less than sixty 
days’ advance notice in writing that the 
period covered by such certificate will ter­
minate at the end of the calendar quarter 
specified in such notice. Such notice of 
termination may be revoked by the Commis­
sioner by giving, prior to tne close of the 
calendar quarter specified in the notice of 
termination, written notice of such revo­
cation to the organization. No notice of 
termination or of revocation thereof shall be 
given under this paragraph to an organiza­
tion without the prior concurrence of the 
Federal Security Administrator.

(3) No  ̂renewal of waiver. In the event 
the period covered by a certificate filed pur­
suant to this subsection is terminated by the 
organization, no certificate may again be 
filed by such organization pursuant to this 
subsection. (Sec. 1426 (1), I. R. C., as added 
by sec. 204 (e), (g), Social Security Act 
Amendments of 1950, 64 Stat. 535, 536.)

§ 408.216 Religious, charitable, edu­
cational, or other organizations exempt 
from income tax under section 101 (6) 
of the Internal Revenue Code—(a) In 
general. (1) Services performed by an 
employee in the employ of a religious, 
charitable, educational, or other or­
ganization exempt from income tax 
under section 101 (6) of the Internal 
Revenue Code are excepted from employ­
ment. However, this exception does not 
apply to services performed during the 
period for which a certificate, filed pur­
suant to section 1426 (1) of the act, is 
in effect if such services are performed 
by an employee (i) whose signature ap­
pears on the list filed by such organiza­
tion under section 1426 (1) of the act, 
or <ii) who became an employee of such 
organization after the calendar quarter 
in which the certificate was filed.

(2) See § 408.215, relating to services 
performed by a minister of a church in 
the exercise of his ministry or by a mem­
ber of a religious order in the exercise 
of duties required by such order; 
8 408.218, relating to services performed 
in the employ of an organization exempt 
from income tax under section 101 of 
the Internal Revenue Code; § 408.219, re­
lating to services performed in the em­
ploy, of a school, college, or university 
by certain students; and §408.222, re­
lating to services performed by certain 
student nurses and hospital internes.

(b) Waiver under section 1426 <Z) of 
th e  Act of exemption from taxes—(1) 
Who may waive exemption, (i) Any 
organization exempt from income tax 
under section 101 (6) of the Internal 
Revenue Code may waive its exemption 
from the taxes imposed under the act 
by filing a certificate on Form SS-15, 
provided that at least two-thirds of the 
employees of the organization concur in 
the filing of the certificate. The organ­
ization must be exempt from income tax 
under section 101 (6) for the taxable 
year in which the certificate is filed; 
otherwise, the Form SS-15 filed by the 
organization is void.

(ii) If the period covered by the cer­
tificate is terminated by the organiza­
tion, no certificate may again be filed by 
the organization under section 1426 (1) 
of the act.

(2) Form and effect of waiver, (i) 
The certificate on Form SS-15 shall be 
filed with the collector for the district 
in which is located the principal office or
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principal place of business of the or* 
ganization. The organization shall cer­
tify in the certificate that it desires to 
have the insurance system established 
by title II of the Social Security Act ex­
tended to services performed by its em­
ployees and that at least two-thirds of 
its employees, determined on the basis of 
the facts existing as of the date the 
certificate is filed, concur in the filing of 
the certificate.

(ii) All individuals who are employees 
of the organization within the meaning 
of section 1426 (d) of the act (see § 408.- 
204) shall be included in determining 
whether two-thirds of the employees of 
the organization concur in the filing of 
the certificate; except that there shall 
not be included (a) those employees who 
at the time of the filing of the certifi­
cate are performing for such organiza­
tion services only of the character 
specified in paragraphs (9) (A), (11) 
(B), and (14) of section 1426 (b) of the 
act (see §§ 408.215, 408.219, and 408.222, 
respectively), and (b) those alien em­
ployees who at the time of the filing of 
the certificate are performing services 
for such organization under ah arrange­
ment which provides for the performance 
only of services outside the United States 
not on or in connection with an Ameri­
can vessel or American aircraft. As 
used in the preceding sentence, the term 
“alien employee” does not include an 
employee who is a citizen of Puerto Rico 
or of the Virgin Islands, and the term 
“United States” includes Puerto Rico 
and the Virgin Islands.

(iii) The certificate may be filed only 
if it is accompanied by a list on Form 
SS-15a, containing the signature, ad­
dress, and social security account num­
ber (if any) of each employee who con­
curs in the filing of the certificate. 
The list accompanying the certificate 
may be amended, at any time prior to 
the expiration of the first month follow­
ing the first calendar quarter for which 
the certificate is in effect, by filing a 
supplemental list or lists on Form 
SS-15a Supplement, containing the 
signature, address, and social security 
account number (if any) of each addi­
tional employee who concurs in the filing 
of the certificate.

(iv) The certificate shall be in effect 
for the. period beginning with the first 
day following the close of the calendar 
quarter in which the certificate is filed, 
but in no case shall the effective period 
begin prior to January 1,1951. Thus, if 
the certificate is filed oruor before De­
cember 31, 1950, it will be in effect with 
respect to services performed in the 
employ of the organization on and after 
January 1,1951. For provisions relating 
to termination of the waiver, see sub- 
paragraphs (3) and (4) of this para­
graph. The certificate is not termi­
nated if the organization loses its 
exemption under section 101 (6) of the 
Internal Revenue Code, but continues 
effective with respect to any subsequent 
periods during which the organization is 
so exempt.

(v) Services performed in the employ 
of an organization which has duly filed 
a certificate are not excepted from em­
ployment under section 1426 (b) (9) 
,(B) of the act, during the period for

which the certificate is in effect, if such 
services are performed by an employee
(a) whose signature appears on the list 
filed by the organization on Form SS- 
15a, or on Form SS-15a Supplement, or
(b) who becomes an employee of the 
organization after the calendar quarter 
in which the certificate is filed. Conse­
quently, the taxes imposed under the 
act will apply to the organization and 
to each employee whose services con­
stitute employment and whose signature 
appears on the accompanying list or on 
any supplemental list or lists filed within 
the prescribed time, commencing with 
the first day following the close of the 
calendar quarter in which the certificate 
is filed. Such taxes will also apply im­
mediately with respect to services which 
constitute employment performed by 
any individual who enters the employ 
of the organization on or after the first 
day following the close of the calendar 
quarter in which the certificate is filed. 
A former employee of the organization 
who is rehired after the certificate be­
comes effective shall be considered to 
have entered the employ of the organi­
zation after the effective date of the 
certificate, regardless of whether or not 
such individual concurred in the filing 
of the certificate.

(3) Termination of waiver by organi- 
zation. (i) The period for which the cer­
tificate is in effect may be terminated 
by the organization upon giving two 
years’ advance notice in writing to the 
Collector with whom the organization is 
filing returns of its desire to terminate 
the effect of the certificate at the end of 
a specified calendar quarter, but only if, 
at the time of the receipt of such notice 
by the collector, the certificate has been 
in effect for a period of not less than 
eight years. The notice of termination 
shall be signed by the president or other 
principal officer of the organization. 
Such notice shall be dated and shall 
show (a) the title of the officer signing 
the notice, (b) the name, address, and 
identification number of the organiza­
tion, (c) the collector with whom the 
certificate was filed, (d) the date on 
which the certificate became effective, 
and (e) the date on which the certificate 
is to be terminated. No particular form 
is prescribed for the notice of termi­
nation.

(ii) In computing the effective period 
whióh must precede the date of receipt 
of the notice of termination, there shall 
be disregarded any period or periods as 
to which the organization is not exempt 
from income tax under section 101 (6) 
of the Internal Revenue Code.

(iii) The notice of termination may 
be revoked by the organization by giv­
ing, prior to the close of the calendar 
quarter specified in the notice of termi­
nation, a written notice of such revoca­
tion. The notice of revocation shall be 
filed with the collector with whom the 
notice of termination was filed. The 
notice of revocation shall be signed by 
the president or other principal officer 
of the organization. Such notice shall 
be dated and shall show (a) the title 
of the officer signing the notice, (b) the 
name, address, and identification num­
ber of the organization, and (c) the 
date of the notice of termination to be

revoked. No particular form is pre­
scribed for the notice of revocation.

(4) Termination of waiver by Com­
missioner. (i) The period for which the 
certificate is in effect may be terminated 
by the Commissioner, with the prior con­
currence of the Federal Security Ad­
ministrator, upon a finding by the Com­
missioner that the organization has 
failed to comply substantially with the 
requirements of the act or is no longer 
able to comply therewith. The Com­
missioner shall give the organization not 
less than 60 days* advance notice in 
writing that the period covered by the 
certificate will terminate at the end of 
the calendar quarter specified in the 
notice of termination.

(ii) The notice of termination may 
be revoked by the Commissioner, with 
the prior concurrence of the Federal Se­
curity Administrator, by giving written 
notice of revocation to the organization 
prior to the close of the calendar quarter 
specified in the notice of termination.

S e c t io n  1426 (b) (10) op t h e  Act

The term “employment” means * * * 
any service, of whatever nature, performed 
after 1950 * * *; except that • • *
such term shall not include—

(10) Service performed by an individual 
as an employee or employee representative 
as defined in section 1532; (Sec. 1426 (b)
(10), I. R. C., as amended by sec. 204 (a), 
Social Security Act Amendments of 1950, 
64 Stat. 531.)

S e c t io n  1532 of t h e  I n t e r n a l  R e v e n u e  
C od e

d e f in it io n s

As used in this subchapter [subchapter B, 
chapter 9, Internal Revenue Code]—

(a) Employer. The term “employer” 
means any carrier (as defined in subsection 
(h) of this section), and any company which 
is directly or indirectly owned or controlled 
by one or more such carriers or under com­
mon control therewith, and which operates 
any equipment or facility or performs any 
service (except trucking service, casual serv­
ice, and the casual operation of equipment 
or facilities) in connection with the trans­
portation of passengers or property by rail­
road, or the receipt, delivery, elevation, trans­
fer in transit, refrigeration or icing, storage, 
or handling of property transported by rail­
road, and any receiver, trustee, or other in­
dividual or body, judicial or otherwise, when 
in the possession of the property or operating 
all or any part of the business of any such 
employer: Provided, however, That the term 
“employer” shall not include any street, in- 
terurban, or suburban electric railway, un­
less such railway is operating as a part of a * 
general steam-railroad system of transpor­
tation, but shall not exclude any part of the 
general steam-railroad system of transpor­
tation now or hereafter operated by any 
other motive power. The Interstate Com­
merce Commission is hereby authorized 
and directed upon request of the Commis­
sioner of Internal Revenue, or upon com­
plaint of any party interested, to determine 
after hearing whether any line operated by 
electric power falls within the terms of this 
proviso. The term “employer” shall also in­
clude railroad associations, traffic associa­
tions, tariff bureaus, demurrage bureaus, 
weighing and inspection bureaus, collection 
agencies and other associations, bureaus, 
agencies, or organizations controlled and 
maintained wholly or principally by two or 
more employers as hereinbefore defined and 
engaged in the performance of services in  
connection with or incidental to railroad 
transportation; and railway labor organiza­
tions, national in scope, which have been
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or may be organized in accordance with the 
provisions of the Railway Labor Act, as 
amended, and their State and National leg­
islative committees and their general com­
mittees and their insurance departments and 
their local lodges and divisions, established 
pursuant to the constitution and bylaws 
of such organizations. The term “employer” 
shall not Include any company by reason of 
its being engaged in the mining of coal, 
the supplying of coal to an employer where 
delivery is not beyond the mine tipple, and 
the operation of equipment or facilities 
therefor, or in any of such activities.

(b) Employee. The term “employee” 
means any individual in the service of one 
or more employers for compensation: Pro­
vided, however, That the term “employee” 
shall include an employee of a local lodge 
or division defined as an employer In sub­
section (a) only if he was in the service of 
or in the employment relation to a carrier 
on or after August 29, 1935. An individual 
shall be deemed to have been in the employ­
ment relation to a carrier on August 29, 
1935, If (i) he was on that date on leave 
of absence from his employment, expressly 
granted to him by the carrier by whom he 
was employed, or by a duly authorized repre­
sentative of such carrier, and the grant Of 
such leave of absence will have been estab­
lished to the satisfaction of the Railroad 
Retirement Board before July 1947; or (ii) 
he was in the service of a carrier after Au­
gust 29, 1935, and before January 1946 in 
each of six calendar months, whether or not 
consecutive; or (ill) before August 29, 1935, 
he did not retire and was not retired or dis­
charged from the service of the last carrier 
by whom he was employed or its corporate 
or operating successor, but (A) solely by rea­
son of his physical or mental disability he 
ceased before August 29, 1935, to be in the 
service of such carrier and thereafter re­
mained continuously disabled until he at­
tained age sixty-five or until August 1945, 
or (B) solely for such last stated reason a 
carrier by whom he was employed before 
August 29, 1935, or a carrier who is its suc­
cessor did not on or after August 29,1935, and 
before August 1945 call him to return to 
service, tir (C) if he was so called he was 
solely for such reason unable to render serv­
ice in six calendar months as provided in  
clause ( i i) ; or (iv) he was on August 29,1935, 
absent from the service of a carrier by rea­
son of a discharge which, within one year 
after the effective date thereof, was pro­
tested, to an appropriate labor representative 
or to the carrier, as wrongful, and which was 
followed within ten years of the effective date 
thereof by his reinstatement in good faith 
to his former service with all his seniority 
rights: Provided, That an individual shall 
not be deemed to have been on August 29, 
1935, in the employment relation to a carrier 
if before that date he was granted a pension 
or gratuity on the basis of which a pension 
was awarded to him pursuant to section 6 
of the Railroad Retirement Act of 1937, or 
if during the last pay-roll period before 
August 29,1935, in which he rendered service 
to a carrier he was not in the service of an 
employer, in accordance with subsection (d), 
with respect to any service in such pay-roll 
period, or if he could have been in the em­
ployment relation to an employer only by 
reason of his having been, either before or 
after August 29, 1935, in the service of a 
local lodge or division defined as an em­
ployer in subsection (a ).

The term “employee” includes an officer 
of an employer.

The term “employee” shall not include any 
Individual while such individual is en­
gaged in the physical operations consisting 
of the mining of coal, the preparation of 
coal, the handling (other than movement 
by rail with standard railroad locomotives) 
of coal not beyond the mine, tipple, or the 
loading of coal at the tipple.

(C) Employee representative. The term 
“employee representative” means any officer 
or official representative of a railway labor 
organization other than a labor organization 
Included in the term “employer" as defined 
in subsection (a), who before or after June 
29, 1937, was in the-service of an employer 
as defined in subsection (a) and who is duly 
authorized and designated to represent em­
ployees in accordance with the Railway 
L<*bor Act. 44 Stat. 577 (U. S. C., Title 45, c. 
18), as amended, and any individual who is 
regularly assigned to or regularly employed 
by such officer or official representative in 
connection with the duties of his office.

(d) Service. An individual is in the serv­
ice of an employer whether his service is 
rendered within or without the United States 
if (i) he is subject to the continuing author­
ity of the employer to supervise and direct 
the manner of rendition of his service, or he 
is rendering professional or technical services 
and is integrated into the staff of the em­
ployer, or he is rendering, on the property 
used in the employer’s operations, other 
personal services the rendition of which is 
Integrated into the employer’s operations, 
and (ii) he renders such service for compen­
sation: Provided, however, That an individ­
ual shall be deemed to be in the service of 
an employer, other than a local lodge or divi­
sion or a general committee of a railway- 
labor-organization employer, not conducting 
the principal part of its business in the 
United States only when he is rendering 
service to it in the United States; and an 
individual shall be deemed to be in the serv­
ice of such a local lodge or division only if
(1) all, or substantially all, the individuals 
constituting its membership are employees 
of an employer conducting the principal part 
of its business in the United States; or (2) 
the headquarters of such local lodge or divi­
sion is located in the United States; and an 
individual shall be deemed to be in the serv­
ice of such a general committee only if (1) 
he is representing a local lodge or division 
described in clauses (1) or (2) immediately 
above; or (2) all, or substantially all, the 
Individuals represented by it are employees 
of an employer conducting the principal part 
of its business in the United States; or (3) 
he acts in the capacity of a general chairman 
or an assistant general chairman of a general 
committee which represents Individuals ren­
dering service in the United States to an 
employer, but in such case if his office or 
headquarters is not located in the United 
States and the individuals represented by 
6uch general committee are employees of an 
employer not conducting the principal part 
of its business in the United States, only 
such proportion of the remuneration for such 
service shall be regarded as compensation as 
the proportion which the mileage in the 
United States under the jurisdiction of such 
general committee bears to the total mileage 
under its jurisdiction, unless such mileage 
formula is inapplicable, in which case such 
other formula as the Railroad Retirement 
Board may have prescribed pursuant to sub­
section (c) of section 1 of the Railroad Re­
tirement Act of 1937 shall be applicable, and 
if the application of such mileage formula, 
or such other formula as the Board may pre­
scribe, would result in the compensation of 
the individual being less than 10 per centum 
of his remuneration for such service no part 
of such remuneration shall be regarded as 
compensation: Provided further, That an in­
dividual not a citizen or resident of the 
United States shall not be deemed to be in  
the service of an employer when rendering 
service outside the United States to an em­
ployer who is required under the laws ap­
plicable in the place where the service is 
rendered to employ therein, in whole or in 
part, citizens or residents thereof; and the 
laws applicable on August 29, 1935, in the 
place where the service is rendered shall be 
deemed to have been applicable there at all 
times prior to that date.

(e) Compensation. The term “compen­
sation” means any form of money remunera­
tion earned by an individual for services 
rendered as an employee to one or more 
employers, or as an employee representative, 
including remuneration paid for time lost 
as an employee, but remuneration paid for 
time lost shall be deemed earned in the 
month in which such time is lost. Such 
term does not include tips, or the voluntary 
payment by an employer, without deduction 
from the remuneration of the employee, of 
the tax imposed on such employee by section 
1500. Compensation which is earned during 
the period for which the Commissioner shall 
require a return of taxes under this subchap­
ter to be made and which is payable during 
the calendar month following such period 
shall be deemed to have been paid during 
such period only. For the purpose of . deter­
mining the amount of. taxes under sections 
1500 and 1520, compensation earned in the 
service of a local lodge or division of a rail­
way-labor-organization employer shall be 
disregarded with respect to any calendar 
month if the amount thereof is less than 
$3 and (1) such compensation is earned 
before April 1, 1940, and the taxes thereQn 
under such sections, are not paid before 
July 1, 1940, or (2) such compensation is 
earned after March 31, 1940.

A payment made by an employer to an in­
dividual through the employer’s pay roll 
shall be presumed, in the absence of evidence 
:to the contrary, to be compensation for 
service rendered by such individual as an 
employee of the employer in the period with 
respect to which the payment is made. An 
employee shall be deemed to be paid, “for 
time 106t” the amount he is paid by an em­
ployer with respect to an identifiable period 
of absence from the active service of the 
employer, Including absence on account of 
personal injury, and the amount he is. paid 
by the employer for loss of earnings resulting 
from his displacement to a less remunerative 
position or occupation. If a payment is 
made by an employer with respect to a per­
sonal injury and includes pay for time lost, 
the total payment shall be deemed to be paid 
for time lost unless, at the time of payment, 
a part of such payment is specifically appor­
tioned to factors other than time lost, in 
which event only such part of the payment 
as is not so apportioned shall be deemed 
to be paid for time lost.

(t) United States. The term “United 
States” when used in a geographical sense 
means the States, Alaska, Hawaii, and the 
District of Columbia.

(g) Company. The term “company” in­
cludes corporations, associations, and joint- 
stock companies.

(h) Carrier. The term “carrier” means 
an express company, sleeping-car company, 
or carrier by railroad, subject to part I of 
the Interstate Commerce Act.

• # * • •
(Sec. 1532,1. R. C., as amended by sec. 3, Act 
of June 11, 1940, 54 Stat. 264; sec. 1, Act of 
Aug. 13, 1940, 54 Stat. 785; sec. 27 (a), Act 
of Oct. 10, 1940, 54 Stat. 1101; sec. 14, Act of 
Apr. 8, 1942, 56 Stat. 209; secs. 1, 3 (e), (f), 
Act of July 31, 1946, 60 Stat. 722, 724, 725.)

§ 408.217 Railroad industry; employ­
ees and employee representatives under 
section 1532 of the Internal Revenue 
Code. Services performed by an indi­
vidual as an “employee” or as an “em­
ployee representative”, as those terms 
are defined in section 1532 of subchapter 
B of chapter 9 of the Internal Revenue 
Code, are excepted from employment. 
(For definitions of employee and em­
ployee representative, see such section 
and the regulations issued pursuant to 
such subchapter B.)
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S e c t io n  1426 (b) (11) (A) of t h e  Act

The term “employment” means * • •  
any service, of whatever nature, performed 
after 1950 * * *; except that * * *
such term shall not Include—

(11) (A) Service performed In any calen­
dar quarter In the employ of any organiza­
tion exempt from income tax under section 
101, if the remuneration for such service 
is less than $50; (Sec. 1426 (b) (11) (A), 
I. R. C., as amended by sec. 204 (a), Social 
Security Act Amendments of 1950, 64 Stat. 
531.)
S e c t io n  101 o f  t h e  I n t e r n a l  R e v e n u e  Code

EXEMPTIONS FROM TAX ON CORPORATIONS

Except as provided In supplement U, the 
following organizations shall be exempt from 
taxation under this chapter [chapter 1—- 
Income tax]—

(1) Labor, agricultural, or horticultural 
organizations;

(2) Mutual savings banks not having a 
capital stock represented by shares;

(3) Fraternal beneficiary societies, orders, 
or associations, (A) operating under the 
lodge system or for the exclusive benefit of 
the members of a fraternity itself operating 
under the lodge system; and (B) providing 
for the payment of life, sick, accident, or 
other benefits to the members of such society, 
order, or association or their dependents;

(4) Domestic building and loan associa­
tions substantially all the business of which 
is confined to making loans to members; 
and cooperative banks without capital stock 
organized and operated for mutual purposes 
and without profit;

(5) Cemetery companies owned and oper­
ated exclusively for the benefit of their mem­
bers or which are not operated for profit; 
and any corporation chartered solely for 
burial purposes as a cemetery corporation 
and not permitted by its charter to engage 
In any business not necessarily Incident to  
that purpose, no part of the net earnings of 
which Inures to the benefit of any private 
shareholder or Individual;

(6) Corporations, and any community 
chest, fund, or foundation, organized and 
operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, 
or for the prevention of cruelty to children 
or animals, no part of the net earnings of 
which inures to the benefit of any private 
shareholder or individual, and no substan­
tial part of the activities of which is carry­
ing on propaganda, or otherwise attempting, 
to influence legislation. For loss of exemp­
tion under certain circumstances, see sec­
tions 3813 and 3814;

(7) Business leagues, chambers of com­
merce, real-estate boards, or boards of trade, 
not organized for profit and no part of the 
net earnings of which inures to the benefit 
of any private shareholder or Individual;

(8) Civic leagues or organizations not or­
ganized for profit but operated exclusively 
for the promotion of social welfare, or local 
associations of employees, the membership 
of which is limited to the employees of a 
designated person or persons in a particular 
municipality, and the net earnings of which 
are devoted exclusively to charitable, edu­
cational, or recreational purposes;

(9) Clubs organized and operated ex­
clusively for pleasure, recreation, and other 
nonprofitable purposes, no part of the net 
earnings of which inures to the benefit of 
any private shareholder;

(10) Benevolent life insurance associa­
tions of a purely local character, mutual 
ditch or irrigation companies, mutual or 
cooperative telephone companies, or like 
organizations; but only if 85 per centum or 
more of tile income consists of amounts col­
lected from members for the sole purpose 
of meeting losses and expenses;

(11) Mutual Insurance companies or as­
sociations other than life or marine (includ­

ing interinsurers and reciprocal under­
writers) if the gross amount received during 
the taxable year from Interest, dividends, 
rents, and premiums (including deposits 
and assessments) does not exceed $75,000;

(12) Farmers’, fruit growers’, or like asso­
ciations organized and operated on a co­
operative basis (a) for the purpose of mar­
keting the products of members or other 
producers, and turning back to them the 
proceeds of sales, less the necessary market­
ing expenses, on the basis of either the 
quantity or the value of the products fur­
nished by them, or (b) for the purpose of 
purchasing supplies and equipment for the 
use of members or other persons, and turn­
ing over such supplies and equipment to  
them at actual cost, plus necessary expenses. 
Exemption shall not be denied any such 
association because it has capital stock, if 
the dividend rate of such stock is fixed at not 
to exceed the legal rate of interest In the 
State of incorporation or 8 per centum per 
annum, whichever is greater, on the value 
of the consideration for which the stock was 
Issued, and if substantially all such stock 
(other than nonvoting preferred stock, the 
owners of which are not entitled or permit­
ted to participate, directly or indirectly, in 
the profits of the association, upon dissolu­
tion or otherwise, beyond the fixed divi­
dends) Is owned by producers who market 
their products or purchase their supplies and 
equipment through the association; nor shall 
exemption be denied any such association 
because there is accumulated and main­
tained by it a reserve required by State law 
or a reasonable reserve for any necessary 
purpose. Such an association may market 
the products of nonmembers in an amount 
the value of which does not exceed the value 
of the products marketed for members, and 
may purchase supplies and equipment lor  
nonmembers in an amount the value of 
which does not exceed the value of the sup­
plies and equipment purchased for members, 
provided the value of the purchases made for 
persons who are neither members nor pro­
ducers does not exceed 15 per centum of the 
value of all its purchases. Business done 
for the United States or any of its agencies 
shall be disregarded in determining the right 
to exemption under this paragraph;

(13) Corporations organized by an asso­
ciation exempt under the provisions of para­
graph (12), or members thereof, for the 
purpose of financing the ordinary crop 
operations of such members or other pro­
ducers, and operated in conjunction with 
such association. Exemption shall not be 
denied any such corporation because it has 
capital stock, if the dividend rate of such 
stock is fixed at not to exceed the legal rate 
of interest in the State of incorporation or 8 
per centum per annum, whichever is greater, 
on the value of the consideration for which 
the stock was Issued, and if substantially all 
such stock (other than non voting preferred 
stock, the owners of which are not entitled 
or permitted to participate, directly or in­
directly, in the profits of the corporation, 
upon dissolution or otherwise, beyond the 
fixed dividends) is owned by such associa­
tion, or members thereof; nor shall exemp­
tion be denied any such corporation* because 
there is accumulated and maintained by it a 
reserve required by State law or a reasonable 
reserve for any necessary purpose;

(14) Corporations organized for the ex­
clusive purpose of holding title to property, 
collecting income therefrom, and turning 
over the entire amount thereof, less expenses, 
to an organization which itself is exempt 
from the tax imposed by this chapter;

(15) Corporations organized under Act of 
Congress, if such corporations are instru­
mentalities of the United States and if, under 
such Act, as amended and supplemented, 
such corporations are exempt from Federal 
Income taxes;

(16) Voluntary employees’ beneficiary as­
sociations providing for the payment of life.

sick, accident, or other benefits to the mem­
bers of such association or their dependents, 
if (A) no part of their net earnings inures 
(other than through such payments) to the 
benefit of any private shareholder or indi­
vidual, and (B) 85 per centum or more of 
the income consists of amounts collected 
from members and amounts contributed to 
the association by the employer of the mem­
bers for the sole purpose of making such 
payments and meeting expenses;

(17) Teachers’ retirement fund associa­
tions of a purely local character, if (A) no 
part of their net earnings Inures (other than 
through payment of retirement benefits) to 
the benefit of any private shareholder or In­
dividual, and (B) the Income consists solely 
of amounts received from public taxation, 
amounts received from assessments upon the 
teaching salaries of members, and Income In 
respect of investments;

(18) Religious or apostolic associations or 
corporations, if such associations or corpora­
tions have a common treasury or community 
treasury, even if such associations or corpo­
rations engage in business for the common 
benefit of the members, but only if the mem­
bers thereof include (at the time of filing 
their returns) in their gross Income their 
entire pro-rata shares, whether distributed 
or not, of the net Income of the association 
or corporation for such year. Any amount 
so included in the gross income of a mem­
ber shall be treated as a dividend received;

(19) Voluntary employees’ beneficiary as­
sociations providing for the payment of life, 
sick, accident, or other benefits to the mem­
bers of such association or their dependents 
or their designated beneficiaries, if (A) ad­
mission to membership in such association is 
limited to individuals who are officers or em­
ployees of the United States Government, 
and (B) no part of the net earnings of such 
association inures (other than through such 
payments) to the benefit of any private 
shareholder or individual.

An organization operated for the primary 
purpose of carrying on a trade or business 
for profit shall not be exempt under any 
paragraph of this section on the ground that 
all of its profits are payable to one or more 
organizations exempt under this section 

•from taxation. For the purposes of this 
paragraph the term “trade or business” shall 
not Include the rental by an organization of 
its real property (including personal prop­
erty leased with the real property).

Notwithstanding supplement U, an or­
ganization described in this section (other 
than in the preceding paragraph) shall be 
considered an organization exempt from in­
come taxes for the purpose of any law which 
refers to organizations exempt from income 
taxes. (Sec. 101,1. R. C., as amended by"sec. 
217, Revenue Act of 1939, 53 Stat. 876; secs. 
101, 137 (a), 165 (a), Revenue Act of 1942, 
56 Stat. 802, 836, 872; and as amended, ef­
fective with respect to taxable years be­
ginning after December 31, 1950, by secs. 301 
(b), (c) (1), 303, 332 (c), Revenue Act of 
1950, 64 Stat. 953, 954, 959.)
Section 11. (b) of the Subversive Activities 

Control Act of 1950 (64 Stat. 997)
No organization shall be entitled to ex­

emption from Federal income tax, under 
section 101 of the Internal Revenue Code, 
for any taxable year if at any time during 
such taxable year (1) such organization is 
registered under section 7, or (2) there is in 
effect a final order of the Board [Subversive 
Activities Control Board] requiring such or­
ganization to register under section 7.

§ 408.218 Organizations exempt from 
income tax; remuneration less than $50 
for calendar quarter, (a) Services per­
formed by an employee in a calendar 
quarter in the employ of an organization 
exempt from income tax under section 
101 of the Internal Revenue Code are

No. 240----- 4
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excepted from employment, If the re­
muneration for the services is less than 
$50. The exception applies separately 
with respect to each organization for 
which the employee renders services in a 
calendar quarter. The type of services 
performed by the employee and the place 
where the services áre perfaimed are im­
material; the statutory tests are the 
character of the organization in the em­
ploy of which the services are performed 
and the amount of the remuneration for 
services performed by the employee in 
the calendar quarter.

Example (I). X is a local lodge of a fra­
ternal organization and is exempt from in­
come tax under section 101 (8) of the In­
ternal Revenue Code. X has two paid em­
ployees, A, who serves exclusively as record­
ing secretary for the lodge, and B, who per­
forms services for the lodge as Janitor of its 
clubhouse. For services performed during 
the first calendar quarter of 1951 {that is, 
January 1,1951, through March 81,1951, both 
dates inclusive) A earns a total of $30. For 
services performed during the same calendar 
quarter B earns $180. Since the remuneration 
for the services performed by A during such 
quarter is less than $50, all of such services 
are excepted, and the tax does not attach 
with respect to any of the remuneration for 
such services. Since the remuneration for 
the services performed by B during such 
quarter, however, is not less than $50, none 
of such services are excepted, and the tax 
attaches with respect to  all of the remunera­
tion for such services (that is, $180) as and 
when paid.

Example (2).  The facts are the same as in 
example (1), above, except that on April 1, 
1951, A’s salary is increased and, for services 
performed during the calendar quarter be­
ginning on that date (that Is, April 1, 1951, 
through June 30, 1951, both dates inclusive), 
A earns a total of $60. Although all of the 

1 services performed by A during the first 
quarter were excepted, none of A’s services 
performed during the second quarter are 
excepted since the remuneration for such 
services is not less than $50. The tax at­
taches with respect to all of the remunera­
tion for services performed during the second 
quarter (that is, $60) as and when paid.

Example (3). The facts are the same as in  
example (1), above, except that A earns $120 
for services performed during the year 1951, 
and such amount is paid to him in a lump 
sum at the end of the year. The services 
performed by A in  any calendar quarter dur­
ing the year are excepted if the portion of 
the $120 attributable to services performed 
in that quarter is less than $50. If, how­
ever, the portion of the $120 attributable to 
services performed in  any calendar quarter 
during the year is not less than $50, the 
services during that quarter are not excepted, 
and the tax attaches with respect to that 
portion of the remuneration attributable to 
his services in that quarter. The test is the 
amount earned in a calendar quarter and 
not the amount paid in a calendar quarter.

(to) See § 408.216, relating to services 
performed in the employ of religious, 
charitable, educational, and other or­
ganizations exempt from income tax 
under section 101 (6) of the Internal 
Revenue Code; § 408.215, relating to 
services performed by a minister of a 
church in the exercise of his ministry or 
by a member of a religious order in the 
exercise of duties required by such order;
§ 408.2IS, relating to services performed 
in the employ of a school, college, or uni­
versity by certain students; and § 408.222, 
relating to services performed by certain 
student nurses and hospital internes.

RULES AND REGULATIONS
S e c t io n  1426 Cb) (11) (B ) o p  t h e  Act

The term “employment” means * * * 
any service, of whatever nature, performed 
after 1950 * * *; except that * * *
such term shall not include—

(11) (B) Service performed in the employ 
of a school, college, or university if such 
.service is performed by a student who is en­
rolled and is regularly attending classes at 
such school, college, or university; (Sec. 1426 
(b) (11) (B), I. R. C., as amended by sec. 
204 (a). Social Security Act Amendments of 
1950, 64 Stat. 531).

§ 408.219 Students employed by 
schools, colleges, or universities, (a) 
Services performed in the employ of a 
school, college, or university (whether or 
not such organization is exempt from 
income tax under section 101 of the In­
ternal Revenue Code) are excepted from 
employment, if the services are per­
formed by a student who is enrolled and 
is regularly attending classes at such 
school, college, or university.

(b) For purposes of this exception, 
the amount of remuneration for services 
performed by the employee in the calen­
dar quarter, the, type of services per­
formed by the employee, and the place 
where the services are performed are 
immaterial; the statutory tests are the 
character of the organization in the 
employ of which the services are per­
formed, and the status of the employee 
as a student enrolled and regularly at­
tending classes at the school, college, or 
university in the employ of which he 
performs the services.

(c) The status of the employee as a 
student performing the services shall be 
determined on the basis of the relation­
ship of such employee with the organi­
zation for which the services are per­
formed. An employee who performs 
services in the employ of a school, col­
lege, or university as an incident to and 
for the purpose of pursuing a course 
of study at such school, college, or uni­
versity has the status of a student in 
the performance of such sendees.

(d) The term “school, college, or uni­
versity” within the meaning of this ex­
ception is to be taken in its commonly 
or generally accepted sense.

(e) For provisions relating to domes­
tic service performed by a student in a  
local college club, or local chapter of 
a college fraternity or sorority, see 
§ 408.209.

Section 1426 (b) (12) op the Act

The term "“employment” means * •  •  
any service, oi whatever nature, performed 
after 1950 * * *• except that * • *
such term shall not include—

(12) Service performed in the employ of a 
foreign government (including service as a 
consular or other officer or employee or a 
nondiplomatlc representative); (Sec. 1426 
( b )  (12), L R. C., as amended by sec. 204 (a ), 
Social Security Act Amendments of 1950, 64 
Stat. 531.)

§ 408.220 Foreign governments, (a) 
Services performed by an employee in 
the employ of a foreign government are 
excepted from employment. The excep­
tion includes not only services performed 
by ambassadors, ministers, and other 
diplomatic officers and employees but 
also services performed as a consular or 
other officer or employee of a foreign

government, or as a nondiplomatic rep­
resentative thereof.

<b ) For purposes of this exception, the 
Citizenship or residence of the employee 
is immaterial. It is also immaterial 
whether the foreign government grants 
an equivalent exemption with respect to 
similar services performed in the foreign 
country by citizens of the United States.

S e c t io n  1426 (b) (13) op t h e  Act

The term “employment” means • * *
any service, of whatever nature, performed 
after 1950 * * *; except that * * *
such term shall not include—

(13) Service performed in the employ of 
an instrumentality wholly owned by a for­
eign government—

(A) If the service is of a character sim­
ilar to that performed in foreign countries 
by employees of the United States Govern­
ment or of an instrumentality thereof; and

(B) If the Secretary of State shall certify 
to the Secretary of the Treasury that the for­
eign government, with respect to whose in­
strumentality and employees thereof 
exemption is claimed, grants an equivalent 
exemption with respect to similar service 
performed In the foreign country by em­
ployees of the United States Government and 
of instrumentalities thereof : (Sec. 1426 (b) 
(13), I. R. €., as amended by sec. 204 (a), 
Social Security Act Amendments of 1950, 64 
Stat. 581.)

§ 408.221 Wholly owned instrumen­
talities of a foreign government, (a) 
Services performed by an employee in 
the employ of certain instrumentalities 
of a foreign government are excepted 
from employment. The exception in­
cludes all services performed in the em­
ploy of an instrumentality of the 
government of a foreign country, if :

(1) The instrumentality is wholly 
owned by the foreign government;

(2) The services are of a character 
similar to those performed in foreign 
countries by employees of the United 
States Government or of an instrumen­
tality thereof; and

(3) The Secretary of State certifies to 
the Secretary of the Treasury that the 
foreign government, with respect to 
whose instrumentality and employees 
thereof exemption is claimed, grants an 
equivalent exemption with respect to 
services performed in the foreign country 
by employees of the United States Gov­
ernment and of instrumentalities there­
of.

(b) For purposes of this exception, the 
citizenship or residence of the employee 
is immaterial.

S e c t io n  1426 (b) (14) op t h e  Act

The term "employment” means • • • 
any service, of whatever nature, performed 
after 1950 * * *; except that * * *
such term shall not Include—

(14) Service performed as a student nurse 
in the employ of a hospital or a nurses’ 
training school by an individual who is en­
rolled and is regularly attending classes in 
a nurses’ training school chartered dr ap­
proved pursuant to State law; and service 
performed as an interne in the employ of 
a hospital by an individual who has com­
pleted a four years’ course in a medical 
school chartered or approved pursuant to 
State law; (Sec. 1426 (b) (14), I. R. C., as 
amended by sec. 204 (a), Social Security Act 
Amendments of 1950, 64 Stat. 531.)

§ 408.222 Student nurses and hospital 
Internes, (a) Services performed as a 
student nurse in the employ of a hospital
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or a nurses’ training school are excepted 
from employment, if the student nurse 
is enrolled and regularly attending 
classes in a nurses’ training school, 
and such nurses’ training school is char­
tered or approved pursuant to State law.

(b) Services performed as an interne 
(as distinguished from a resident doc­
tor) in the employ of a hospital are ex­
cepted from employment, if the interne 
has completed a four years’ course in a 
medical school chartered or approved 
pursuant to State law.

S e c t io n  1426 (b) (15) of t h e  Act

The term “employment” means 
any service, of whatever nature, performed 
after 1950 * * *; except that • * *
such term shall not Include—

(15) Service performed by an Individual 
In (or as an officer or member of the crew of 
a vessel while it is engaged in) the catching, 
taking, harvesting, cultivating, or farming of 
a n y  kind of fish, s h e l l f i s h ,  C r u s ta c e a ,  s p o n g e s ,  
seaweeds, or other aquatic forms of animal 
and vegetable life (including service per­
formed b y  any such individual as an ordi­
nary incident to any such activity), except 
(A) service performed in connection with 
the catching or taking of salmon or halibut, 
for commercial purposes, and (B) service 
performed on or in connection with a vessel 
of more than ten net tons (determined in 
the manner provided for determining the 
register tonnage of merchant vessels under 
the laws of the United States); (Sec. 1426 
(b) (15), I. R. C., as amended by sec. 204 
(a), Social Security Act Amendments of 
1950^64 Stat. 531.)

§ 408.223 Fishing—(a) In general. 
Subject to the limitations prescribed in 
paragraphs (b) and (c) of this section, 
the services described in this paragraph 
are excepted from employment. Serv­
ices performed by an individual in the 
catching, taking, harvesting, cultivating, 
or farming of any kind of fish, shellfish 
(for example, oysters, clams, and mus­
sels), Crustacea (for example, lobsters, 
crabs, and shrimps), sponges, seaweeds, 
or other aquatic forms of animal and 
vegetable life are excepted from employ­
ment. The exception extends to services 
performed as an officer or member of 
the crew of a vessel while the vessel is 
engaged in any such activity whether 
or not the officer or member of the crew 
is himself so engaged. In the case of an 
individual who is engaged in any such 
activity in the employ of any person, the 
services performed, by such individual 
in the employ of such person, as an or­
dinary incident to any such activity are 
also excepted from employment. Simi­
larly, for example, the shore services of 
an officer or member of the crew of a 
vessel engaged in any such activity are 
excepted if such services are an ordinary 
incident to any such activity. Services 
performed as an ordinary incident to 
any such activity may include, for ex­
ample, services performed in such clean­
ing, icing, and packing of fish as are 
necessary for the immediate preserva­
tion of the catch.

(b) Salmon and halibut fishing. 
Services performed in connection with 
the catching or taking of salmon or hali­
but, for commercial purposes, are not 
within the exception. Thus, neither the 
services of an officer or member of the 
crew of a vessel (irrespective of its ton­
nage) which is engaged in the catching

or taking of salmon or halibut, for com­
mercial purposes, nor the services of any 
other individual in connection with such 
activity, are within the exception.

(c) Vessels of more than 10 net tons. 
Services described in paragraph (a) of 
this section performed on or in connec­
tion with a vessel of more than 10 net 
tons are not within the exception. For 
purposes of the exception, the tonnage of 
the vessel shall be determined in the 
manner provided for determining the 
register tonnage of merchant vessels 
under the laws of the United States.

Section 1426 (b) (16) of the Act

The term “employment” means * * • 
any service, of whatever nature, performed 
after 1950 * * *; except that * * •
such term shall not include—

(16) (A) Service performed by an individ­
ual under the age of eighteen in the de­
livery or distribution of newspapers or shop­
ping news, not including delivery or distri­
bution to any point for subsequent delivery 
or distribution;

(B) Service performed by an individual 
in, and at the time of, the sale of newspapers 
or magazines to ultimate consumers, under 
an arrangement under which the newspapers 
or magazines are to be sold by him at a 
fixed price, his compensation being based on 
the retention of the excess of such price over 
the amount at which the newspapers or mag­
azines are charged to him, whether or not he 
is guaranteed a m inim um  amount of com­
pensation for such service, or is entitled to  
be credited with the unsold newspapers or 
magazines turned back; or (Sec. 1426 (b) 
(16), I. R. C., as amended by sec, 204 (a), 
Social Security Act Amendments of 1950, 64 
Stat. 532.)

§ 408.224 Delivery and distribution of 
newspapers, shopping news, and maga­
zines—(a) In general. Subparagraph 
(A) of section 1426 (b) (16) of the act 
excepts from employment certain serv­
ices performed by an employee under 
the age of 18 in the delivery or distribu­
tion of newspapers or shopping news. 
This exception is dealt with in paragraph
(b) of this section. Subparagraph (B) 
of section 1426 (b) (16) excepts from 
employment certain services in the sale 
of newpapers or magazines without re­
gard to the age of the individual per­
forming the services. Such exception is 
dealt with in paragraph (c) of this sec­
tion.

(b) Services of individuals under age 
18. Services performed by an employee 
under the age of 18 in the delivery or 
distribution of newspapers or shopping 
news, not including delivery or distribu­
tion (as, for example, by a regional dis­
tributor) to any point for subsequent de­
livery or distribution, are excepted from 
employment. Thus, the services per­
formed by an employee under the age of 
18 in making house-to-house delivery or 
sale of newspapers or shopping news*. in­
cluding handbills and other similar types 
of advertising material, are excepted 
from employment. The services are ex­
cepted irrespective of the form or method 
of compensation. Incidental services by 
the employee who makes the house-to- 
house delivery, such as services in as­
sembling newspapers, are considered to 
be within the exception. The exception 
continues only dinring the time that the 
employee is under the age of 18.

(c) Services of individuals of any age. 
Services performed by an employee in, 
and at the time of, the sale of news­
papers or magazines to ultimate con­
sumers under an arrangement under 
which the newspapers or magazines are 
to be sold by him at a fixed price, his 
compensation being based on the reten­
tion of the excess of such price over the 
amount at which the newspapers or 
magazines are charged to him, are ex­
cepted from employment. The services 
are excepted whether or not the em­
ployee is guaranteed a minimum amount 
of compensation for such services, or is 
entitled to be credited with the unsold 
newspapers or magazines turned back. 
Moreover, the services are excepted with­
out regard to the age of the employee. 
Services performed other than at the 
time of sale to the ultimate consumer 
are not within the exception. Thus, the 
services of a regional distributor which 
are antecedent to but not immediately 
part of the sale to the ultimate con­
sumer are not within the exception. 
However, incidental services by the em­
ployee who makes the sale to the ulti­
mate consumer, such as services in as­
sembling newspapers or in taking 
newspapers or magazines to the place of 
sale, are considered to be within the 
exception.

Section 1426 (b) (17) of the Act

The term "employment” means * * • 
any service, of whatever* nature, performed 
after 1950 * * *; except that • * * such 
term shall not include—

(17) Service performed in the employ of 
an International organization. (Sec. 1426 
(b) (17), I. R. C., as added by sec. 204 (a), 
Social Security Act Amendments of 1950, 64 
Stat. 532.)

Section 3797 (a) (18) of the  I nternal 
Revenue Code

international organization

The term “international organization” 
means a public international organization 
entitled to enjoy privileges, exemptions, and 
Immunities as an international organization 
under the International Organizations Im­
munities Act. (Sec. 3797 (a) (18), I. R. C., 
as added by sec. 4 (i), Act of Dec. 29, 1945, 
59 Stat. 671.)

Section 1 of the International Organi­
zations I m munities Act

[Title I, Act of Dec. 29, 1945, 59 Stat. 669]
For the purposes of this title [Interna­

tional Organizations Immunities Act], the 
term “international organization” means a 
public international organization in which 
the United States participates pursuant to 
any treaty or under the authority of any Act 
of. Congress authorizing such participation 
or making an appropriation for such partici­
pation, and which shall have been designated 
by the President through appropriate Execu­
tive order as being entitled to enjoy the priv­
ileges', exemptions, and immunities herein 
provided. The President shall be author­
ized, in the light of the functions performed 
by any such international organization, by 
appropriate Executive order to withhold or 
withdraw from any such organization or its 
officers or employees any of the privileges, 
exemptions, and immunities provided for in 
this title (including the amendments made 
by thig title) or to condition or limit the 
enjoyment by any such organization or its 
officers or employees of any such privilege, 
exemption, or immunity. The President 
shall be authorized, if in his judgment such 
action should be justified by reason of the
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abuse by an International organization or its 
officers and employees of the privileges, 
exemptions, and immunities herein provided 
or for any other reason, at any time to revoke 
the designation of any international organi­
zation under this section, whereupon the 
international organization in question shall 
cease to be classed as an International or­
ganization for the purposes of this title.

§ 408.225 International organizations. 
Subject to the provisions of section 1 of 
the International Organizations Immu­
nities Act, services performed in the em­
ploy of an international organization as 
defined in section 3797 (a) (18) of the 
Internal Revenue Code are excepted from 
employment.

S e c t io n  1426 ( a )  o f  t h e  A ct

WAGES

The term “wages” means all remuneration 
for employment, Including the cash value of 
all remuneration paid in any medium other 
than cash; except that such term shall not 
include—

(1) That part of the remuneration which, 
after remuneration (other than remunera­
tion referred to in the succeeding paragraphs 
of this subsection) equal to $3,600 with 
respect to employment has been paid to an 
individual by an employer during any cal­
endar year, is paid to such individual by such 
employer during such calendar year. If an 
employer (hereinafter referred to as successor 
employer) during any calendar year acquires 
substantially all the property used in a trade 
or business of another employer (hereinafter 
referred to as a predecessor), or used in a 
separate unit of a trade or business of a 
predecessor, and immediately after the acqui­
sition employs in his trade or business an 
individual who immediately prior to the 
acquisition was employed in the trade or 
business of such predecessor, then, for the 
purpose of determining whether the successor 
employer has paid remuneration (other than 
remuneration referred to in the succeeding 
paragraphs of this subsection) with respect 
to employment equal to $3,600 to such 
individual during such calendar year, any 
remuneration (other than remuneration re­
ferred to in the succeeding paragraph of this 
subsection) with respect to employment paid 
(or considered under this paragraph as hav­
ing been paid) to such individual by such 
predecessor during such calendar year and 
prior to such acquisition shall be considered 
as having been paid by such successor 
employer;

(2) The amount of any payment (includ­
ing any amount paid by an employer for in­
surance or annuities, or into a fund, to  
provide for any such payment) made to, 
or on behalf of, an employee or any erf his 
dependents under a plan or system estab­
lished by an employer which makes provision 
for his employees generally (or for his em­
ployees generally and their dependents) or 
for a class or classes of his employees (or for 
a class or classes of his employees and their 
dependents), on account of (A) retirement, 
or (B) sickness or accident disability, or (C) 
medical or hospitalization expenses in con­
nection with sickness or accident disability, 
or (D) death;

(3) Any payment made to an employee 
(including any amount paid by an employer 
for insurance or annuities, or into a fund, 
to provide for any such payment) on account 
of retirement;

(4) Any payment on account of sickness 
or accident disability, or medical or hospi­
talization expenses in connection with sick­
ness or accident disability, made by an 
employer to, or on behalf of, an employee 
after the expiration of six calendar months 
following the last calendar month in which 
the employee worked for such employer;

RULES AND REGULATIONS
(5) Any payment made to, or on behalf 

Of, an employee or his beneficiary (A) from 
or to a trust exempt from tax under section 
165 (a) at the time of such payment unless 
such payment is made to an employee of the 
trust as remuneration for services rendered 
as such employee and not as a beneficiary 
of the trust, or (B) under or to an annuity 
plan which, at the time of such payment, 
meets the requirements of section 165 (a)
(3), (4), (5), and (6);

(6) The payment by an employer (without 
deduction from the remuneration of the em­
ployee) (A) of the tax imposed upon an 
employee under section 1400, or (B) of any 
payment required from an employee under 
a State unemployment compensation law;

(7) (A) Remuneration paid In any me­
dium other than cash to an employee for 
service not in the course of the employer’s 
trade or business or. for domestic service in 
a private home of the employer;

(B) Cash remuneration paid by an em­
ployer in any calendar quarter to an em­
ployee for domestic service in a private home 
of the employer, if the cash remuneration 
paid in the quarter for such service is less 
than $50 or the employee is not regularly em­
ployed by the employer in such quarter of 
payment. For the purposes of this subpara­
graph, an employee shall be deemed to be 
regularly employed by an employer during a 
calendar quarter only if (1) on each of some 
twenty-four days during the quarter the em­
ployee performs for the employer for some 
portion of the day domestic service In a 
private home of the employer, or (ii) the em­
ployee was regularly employed (as deter­
mined under clause ( i ) ) by the employer in 
the performance of such service during the 
preceding calendar quarter. As used in this 
subparagraph, the term "domestic service 
in a private home of the employer” does not 
Include service described in subsection (h) 
(5);

(8) Remuneration paid in any medium 
other than cash for agricultural labors

(9) Any paym ent (other than vacation or 
Sick pay) made to an employee after the 
month in which he attains the age of sixty- 
five, if he did not work for the employer in 
the period for which such payment is made; 
or

(10) Remuneration paid by an employer 
in any calendar quarter to an employee for 
service described in subsection (d) (3) (C) 
(relating to home workers), if the cash re­
muneration paid In such quarter by the 
employer to the employee for such service 
is less than $50. (Sec. 1426 (a), I. R. C., as 
amended by sec. 203 (a), ,<d), Social Security 
Act Amendments of 1950, 64 Stat. 525, 528.)

Section 1426 (j) o f  the Act

COMPTTATION OF WAGES IN  CERTAIN CASES

For purposes of this subchapter, in the 
case of domestic service described in sub­
section (a) (7) (B), any payment of cash 
remuneration for such service which is more 
or less than a whole-dollar amount shall, 
under such conditions and to such extent 
as may be prescribed by regulations made 
under this subchapter, be computed to the 
nearest dollar. For the purpose of the com­
putation to the nearest dollar, the payment 
of a fractional part of a dollar shall be 
disregarded unless it amounts to one-half 
dollar or more, in which case it shall be in­
creased to $1. The amount of any payment 
of cash remuneration so computed to the 
nearest dollar shall, in lieu of the amount 
actually paid, be deemed to constitute the 
amount of cash remuneration for purposes 
of subsection (a) (7) (B). (Sec. 1426 (j), 
I. R. C., as amended by sec. 204 (e)/t (g), 
Social Security Act Amendments of 1950, 
64 Stat. 533, 536.)

S e c t io n  1420 ( e )  o f  t h e  A c t

FEDERAL SERVICE

In the case of the taxes Imposed by this 
subchapter with respect to service performed 
in the employ of the United States or in the 
employ of any Instrumentality which is 
wholly owned by the United States, the de­
termination whether an individual has per­
formed service which constitutes employ­
ment as defined in section 1426, the 
determination of the amount of remunera­
tion for such service which constitutes wages 
as defined in such section, and the return 
and payment of the taxes imposed by this 
subchapter,, shall be made by the head of 
the Federal agency or instrumentality hav­
ing the control of such service, or by such 
agents as such head may designate. The 
person making such return may, for conveni­
ence of administration, make payments of 
the tax imposed under section 1410 with 
respect to such service without regard to the 
$3,600 limitation in section 1426 (a) (1), 
and he shall not be required to obtain a 
refund of the tax paid under section 1410 
on that part of the remuneration not in­
cluded in wages by reason of section 1426
(a) (1). The provisions of this subsection 
shall be applicable in the case of service 
performed by a civilian, employee, not com­
pensated from funds appropriated by the 
Congress, in the Army and Air Force Ex­
change Service, Army and Air Force Motion 
Picture Service, Navy Exchanges, Marine 
Corps Exchanges, or other activities, con­
ducted by an instrumentality of the United 
States subject to the jurisdiction of the Sec­
retary of Defense, at installations of the 
Department of Defense for the comfort, 
pleasure, contentment, and mental .and 
physical improvement of personnel of such 
Department; and for purposes of this sub­
section the Secretary of Defense shall be 
deemed to be the head of such instrumen­
tality. (Sec. 1420 (e), I. R. C., as added by 
sec. 202 (b), (d), Social Security Act Amend­
ments of 1950, 64 Stat. 524, 525.)

Section 1427 of the Act

DEDUCTIONS AS CONSTRUCTIVE PAYMENTS

Whenever under this subchapter or any 
Act of Congress, or under the law of any 
State, an employer is required or permitted 
to deduct any amount from the remuneration 
of an employee and to pay the amount de­
ducted to the United States, a State, or any 
political subdivision thereof, then for the 
purposes of this subchapter the amount so 
deducted shall be considered to have been 
paid to the employee at the time of such 
deduction.

§ 408.226 Wages—(a) In generah (1) 
Whether remuneration paid on or after 
January 1, 1951, for employment per­
formed after December 31, 1936, con­
stitutes wages is determined under 
section 1426 (a) of the act. Thisjsection 
of the fegulations in this part and 
§ 408.227 (relating to exclusions from 
wages) apply with respect only tp re­
muneration paid on or after January 
1,1951, for employment performed after 
December 31, 1936. Whether remuner­
ation paid after December 31, 1936, and 
prior to January 1,1940, for employment 
performed aftèr December 31, 1936, con­
stitutes wages shall be determined in 
accordance with the applicable provi­
sions of Part 401 of this chapter (Regu­
lations 91). Whether remuneration paid 
after December 31, 1939, and prior to 
January 1, 1951, for employment per­
formed after December 31, 1936, consti­
tutes wages shall be determined in ac­
cordance with the applicable provisions 
of Part 402 of this chapter (Regulations 
106).
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(2) The term “wages” means all re­
muneration for employment unless spe­
cifically excepted under section 1426 (a) 
of the act (see § 408.227).

(3) The name by which the remun­
eration for employment is designated is 
immaterial. Thus, salaries, fees, bo­
nuses, and commissions on sales or on in­
surance premiums, are wages within the 
meaning of the act if paid as compensa­
tion for employment.

(4) The basis upon which the remun­
eration is paid is immaterial in deter­
mining whether the remuneration con­
stitutes wages. Thus, it may be paid on 
the basis of piecework, or a percentage of 
profits; and it may be paid hourly, daily, 
weekly, monthly, or annually.

(5) Generally the medium in which 
the remuneration is paid is also im­
material. It may be paid in cash or in 
something other than cash, as for ex­
ample, goods, lodging, food, or clothing. 
Remuneration paid in items other than 
cash shall be computed on the basis of 
the fair value of such items at the time 
of payment. See, however, paragraphs
(g) and (j) of § 408.227, relating to the 
treatment of remuneration paid in any 
medium other than cash for services not 
in the course of the employer’s trade or 
business, for domestic service in a private 
home of the employer, for agricultural 
labor, or for services described in section 
1426 (d) (3) (C) (relating to home 
workers).

(6) Ordinarily, facilities or privileges 
(such as entertainment, medical services, 
or so-called “courtesy” discounts on pur­
chases) , furnished or offered by an 
employer to his employees generally, are 
not considered as remuneration for em­
ployment if such facilities or privileges 
are of relatively small valve and are 
offered or furnished by the employer 
merely as a means of promoting the 
health, good will, contentment, or effi­
ciency of his employees. The term 
“facilities or privileges”, however, does 
not ordinarily include the value of meals 
or lodging furnished, for example, to 
restaurant or hotel employees, or to 
seamen or other employees aboard ves­
sels, since generally these items consti­
tute an appreciable part of the total 
remuneration of such employees.

(7) Amounts paid specifically—either 
as advances or reimbursements—for 
traveling or other bona fide ordinary and 
necessary expenses incurred or reason­
ably expected to be incurred in the busi­
ness of the employer are not wages. 
Traveling and other reimbursed ex­
penses must be identified either by mak­
ing^ separate payment or by specifically 
indicating the separate amounts where 
both wages and expense allowances are 
combined in a single payment.

(8) Remuneration for employment, 
unless such remuneration is specifically 
excepted under section 1426 (a), consti­
tutes wages even though at the time paid 
the relationship of employer and em­
ployee no longer exists between the 
person in whose employ the services were 
performed and the individual who per­
formed them.

Example. A is employed by B during the 
month of January 1951 in employment and 
is entitled to receive remuneration of $100

for the services performed for B, the em­
ployer, during the month. A leaves the em­
ploy of B at the close of business on January 
81, 1951. On February 15, 1951 (when A is 
no longer an employee of B ), B pays A the 
remuneration of $100 which was earned for 
the services performed in January. The $100 
is wages within the meaning of the act, and 
the tax is payable with respect thereto.

(b) Certain items included as wages—
(1) Vacation allowances. Amounts of 
so-called “vacation allowances” paid to 
an employee constitute wages. Thus, the 
salary of an employee on vacation, paid 
notwithstanding his absence from work, 
constitutes wages.

(2) Deductions by an employer from 
wages of an employee. The amount of 
any tax which is required by section 1401
(a) of the act to be deducted by the em­
ployer from the wages of an employee is 
considered to be a part of the employee’s 
wages, and is deemed to be paid to the 
employee as wages at the time that the 
deduction is made. Other amounts de­
ducted from the wages of an employee by 
an employer also constitute wages paid 
to the employee at the time of the deduc­
tion. It is immaterial that the act, or 
any act of Congress, or the law of any 
State, requires or permits such deduc­
tions and the payment of the amount 
thereof to the United States, a State, or 
any political subdivision thereof.

§ 408.227 Exclusions from wages—
(a) $3,600 limitation— (1) In general.
(i) The term “wages” does not include 
that part of the remuneration paid 
within any calendar year beginning after 
December 31,1950, by an employer to an 
employee which exceeds the first $3,600 
of remuneration (exclusive of remunera­
tion excepted from wages in accordance 
with paragraphs (b) through (k) of this 
section) paid within such calendar year 
by such employer to such employee for 
employment performed for him at any 
time after December 31,1936.

(ii) The $3,600 limitation applies only 
if the remuneration received during any 
one calendar year by an employee from 
the same employer for employment per­
formed after 1936 exceeds $3,600. The 
limitation in such case relates to the 
amount of remuneration received during 
any one calendar year for employment 
after 1936 and not to the amount of re­
muneration for employment performed 
in any one calendar year.

Example (1). Employee A, In 1951, re­
ceives $3,000 from employer B on account of 
$3,500 due him for employment performed in 
1951. In 1952 A receives from employer B 
the balance of $500 due him for employment 
performed in the prior year (1951), and 
thereafter in 1952 also receives $3,500 for 
employment performed in 1952 for employer 
B. The $3,000 received in 1951 is subject to  
tax in 1951. The balance of $500 received in 
1952 for employment during 1951 is subject 
to tax in 1952, as is also the first $3,100 paid 
of the $3,500 for employment during 1952 
(this $500 for 1951 employment added to the 
first $3,100 paid for 1952 employment con­
stitutes the maximum wages which could 
be received by A in 1952 from any one em­
ployer) . The final $400 received by A from 
B in 1952 is not included as wages and is 
not subject to the tax.

(iii) If during a calendar year the 
employee receives remuneration from 
more than one employer, the limitation

of wages to the first $3,600 of remunera­
tion received applies, not to the aggre­
gate remuneration received from all em­
ployers with respect to employment 
performed after 1936, but instead to the 
remuneration received during such cal­
endar year from each employer with re­
spect to employment performed after 
1936. In such case the first $3,600 re­
ceived during the calendar year from 
each employer constitutes wages and is 
subject to the tax, even though, under 
section 1401 (d) of the act, the employee 
may be entitled to a refund of any 
amount of employee tax deducted from 
his wages which -exceeds the employee 
tax with respect to the first $3,600 of 
wages received during the calendar year 
from all employers. (In this connection 
and in connection with the two examples 
immediately following, see section 
408,802, relating to special refunds of 
employee tax on wages over $3,600. In 
connection with the application of the 
$3,600 limitation, see also subparagraph
(2) of this paragraph, relating to the 
circumstances under which wages paid 
by a predecessor employer are deemed 
to be paid by his successor.)

Example (2).  During 1951 employee C re­
ceives from employer D a salary of $600 a 
month for employment performed for D dur­
ing the first seven months of 1951, or total 
remuneration of $4,200. At the end of the 
sixth month C has received $3,600 from em­
ployer D, and only that part of his total re­
muneration from D constitutes wages subject 
to the tax. The $600 received by employee 
C from employer D in the seventh month is 
not included as wages and is not subject 
to the tax. At the end of the seventh month 
C leaves the employ of D and enters the 
employ of E. C receives remuneration of 
$720 a month from employer E in each of the 
remaining five months of 1951, or total re­
muneration of $3,600 from employer E. The 
entire $3,600 received by C from employer E 
constitutes wages and is subject to the tax. 
Thus, the first $3,600 received from employer 
D and the entire $3,600 received from em­
ployer E constitute wages.

Example (3). During the calendar year 
1951 F is simultaneously an officer (an em­
ployee) of the X Corporation, the T Corpo­
ration, and the Z Corporation and during 
such year receives a salary of $3,600 from 
each corporation. Each $3,600 received by F 
from each of the corporations X, Y, and Z 
(whether or not such corporations are re­
lated) constitutes wages and is subject to 
the tax.

(2) Wages paid by predecessor attrib­
uted to successor, (i) If an employer 
(hereinafter referred to as a successor) 
during any calendar year beginning 
after December 31, 1950, acquires sub­
stantially all the property used in a 
trade or business of another employer 
(hereinafter referred to as a predeces­
sor), or used in a separate unit of a 
trade or business of a predecessor, and 
if immediately after the acquisition the 
successor employs in his trade or busi­
ness an individual who immediately 
prior to the acquisition was employed 
in the trade or business of such prede­
cessor, then, for purposes of the applica­
tion of the $3,600 limitation set forth 
in subparagraph (1) of this paragraph, 
any remuneration (exclusive of remu­
neration excepted from wages in ac­
cordance with paragraphs (b) through 
(k) of this section) with respect to em­
ployment paid (or considered under this



12478

provision as having been paid) to such 
individual by such predecessor during 
such calendar year and prior to such 
acquisition shall be considered as hav­
ing been paid by such successor.

(ii) The wages paid, or considered as 
having been paid, by a predecessor to 
an employee shall, for purposes of the 
$3,600 limitation, be treated as having 
been paid to such employee by a suc­
cessor, if:

(a) The successor during a calendar 
year acquired substantially all the prop­
erty used in a trade or business, or used 
in a separate unit of a trade or business, 
of the predecessor;

(b) Such employee was employed in 
the trade or business of the predecessor 
immediately prior to the acquisition and 
is employed by the successor in his trade 
or business immediately after the ac­
quisition; and

(c) Such wages were paid during the 
calendar year in which the acquisition 
occurred and prior to such acquisition.

(iii) The method of acquisition of the 
property is immaterial. The acquisition 
may occur as a consequence of a corpo­
rate merger or consolidation, the incor­
poration of a business by a sole proprietor 
or a partnership, the continuance of the 
business without interruption by a new 
partnership resulting from the death or 
retirement of a former partner or the 
admission of a new partner, or a pur­
chase or any other transaction whereby 
substantially all the property used in a 
trade or business, or used in a saparate 
unit of a trade or business, of one em­
ployer is acquired by another employer.

(iv) Substantially all the property 
used in a separate unit of a trade or busi­
ness may consist of substantially all the 
property used in the performance of an 
essential operation of the trade or busi­
ness, or it may consist of substantially 
all the property used in a relatively self- 
sustaining entity which forms a part of 
the trade or business.

Example (I).  The M Corporation which is 
engaged in the manufacture of automobiles, 
Including the manufacture of automobile 
engines, discontinues the manufacture of 
the engines and transfers all the property 
used in such manufacturing operation to 
the N Company. The N Company is consid­
ered to have acquired a separate unit of the 
trade or business of the M Corporation, 
namely, its engine manufacturing unit.

Example (2). The R. Corporation which 
is engaged in the operation of a chain of 
grocery stores transfers one of such stores 
to the S Company. The S Company is con­
sidered to have acquired a separate unit of 
the trade or business of the R Corporation.

(v) A successor may receive credit for 
wages paid to an employee by a prede­
cessor only if immediately prior to the 
acquisition the employee was employed 
by the predecessor in his trade or busi­
ness which was acquired by the successor 
and if immediately after the acquisition 
such employee is employed by the suc­
cessor in his trade or business (whether 
or not in the same trade or business in 
which the acquired property is used). 
If the acquisition involves only a sep­
arate unit of a trade or business of the 
predecessor, the employee need not have 
been employed by the predecessor in that 
unit provided he was employed in the
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trade or business of which the acquired 
unit was a part.

(vi) The application of the foregoing 
provisions may be illustrated by the fol­
lowing example:

Example (3). The T Corporation in 1951 
acquires all the property of the X Manu­
facturing Company and immediately after 
the acquisition employs in its trade or busi­
ness employee A, who, immediately prior to 
the acquisition, was employed by the X Com­
pany. The X Company has in 1951 (the 
calendar year in which the acquisition oc­
curs) and prior to the acquisition paid $2,000. 
of wages to A. The T Corporation in 1951 
pays to A remuneration with respect to 
employment of $2,000. Only $1,600 of such 
remuneration is considered to be wages. For 
the purposes of the $3,600 limitation, the Y 
Corporation is credited with the $2,000 paid 
to A by the X Company. If, in the same 
calendar year, the property is acquired by 
the Z Company from the Y Corporation and 
A immediately after the acquisition is em­
ployed by the Z Company in its trade or 
business, no part of the remuneration paid 
to A by the Z Company in the year of the 
acquisition will be considered to be wages. 
The Z Company will be credited with the 
remuneration paid to A by the Y Corporation 
and also with the wages paid to A by the X 
Company (considered for purposes of the 
application of the $3,600 limitation as having 
also been paid by the Y Corporation).

(vii) Where a corporation exempt 
from income tax under section 101 (6) of 
the Internal Revenue Code, files a cer­
tificate pursuant to section 1426 (1) of 
the act waiving its exemption from the 
taxes imposed by the act, the activity in 
which such corporation is engaged is 
considered to be its trade or business for 
the purpose of determining whether the 
transferred property was used in the 
trade or business of the predecessor and 
for the purpose of determining whether 
the employment by the predecessor and 
the successor of an individual, whose 
services were retained by the successor 
constitute employment in a trade or 
business. Thus» if a charitable or reli­
gious organization, subject to tax by vir­
tue of its certificate, acquires all the 
property of another such organization 
likewise subject to tax and retains the 
services of employees of the predecessor, 
wages paid to such employees by the 
predecessor in the year of the acquisition 
(and prior to such acquisition) will be 
attributed to the successor for purposes 
of the $3,600 limitation.

(b) Employers’ plans providing for 
payments on account of retirement, sick­
ness or accident disability, medical or 
hospitalization expenses, or death. (1) 
The term “wages” does not include the 
amount of any payment (including any 
amount paid by an employer for insur­
ance or annuities, or into a fund, to pro­
vide for any such payment) made to, or 
on behalf of, an employee or any of his 
dependents under a plan or system es­
tablished by an employer which makes 
provision for his employees generally (or 
for his employees generally and their de­
pendents) or for a class or classes of his 
employees (or for a class or classes of his 
employees and their dependents), on ac­
count of:

(i) An employee’s retirement,
(ii) Sickness or accident disability of 

an employee or any of his dependents,

(iii) Medical or hospitalization ex­
penses in connection with sickness or 
accident disability of an employee or any 
of his dependents, or

(iv) Death of an employee or any of 
his dependents.
, (2) The plan or system established by 
an employer need not provide for pay­
ments on account of all of the specified 
items, but such plan or system may 
provide for any one or more of such 
items. Payments for any one or more 
of such items under a plan or system 
established by an employer solely for the 
dependents of his employees are not 
within this exclusion from wages.

(3) Dependents of an employee in­
clude the employee’s husband or wife, 
children, and any other members of the 
employee’s immediate family.

(4) It is immaterial for purposes of 
this exclusion whether the amount or 
possibility of such benefit payments is 
taken, into consideration in fixing the 
amount of an employee’s remuneration 
or whether such payments are required, 
expressly or impliedly, by the contract of 
service.

(c) Retirement payments. The term 
“wages” does not include any payment 
made by an employer to an employee 
(including any amount paid by an em­
ployer for insurance or annuities, or into 
a fund, to provide for any such payment) 
on account of the employee’s retirement. 
Thus, payments made to an employee on 
account of his retirement are excluded 
from wages under this exception even 
though not made under a plan or 
system.

(d) Payments on account of sickness 
or accident disability, or medical or hos­
pitalization expenses. The term “wages” 
does not include any payment made by 
an employer to, or on behalf of, an em­
ployee on account of the employee’s sick­
ness or accident disability or the medical 
or hospitalization expenses in connection 
with the employee’s sickness or accident 
disability, if such payment is made after 
the expiration of six calendar months 
following the last calendar month in 
which such employee worked for such 
employer. Such payments are excluded 
from wages under this exception even 
though not made under a plan or system. 
If the employee does not actually per­
form services for the employer during 
the requisite period, the existence of the 
employer-employee relationship during 
that period is immaterial.

(e) Payments from or to certain tax- 
exempt trusts or under or to certain an­
nuity plans. The term “wages” does not 
include—

(1) Any payment made by an em­
ployer, on behalf of an employee or his 
beneficiary, into a trust or annuity plan, 
if at the time of such payment the trust 
is exempt from tax under section 165 (a) 
of the Internal Revenue Code or the an­
nuity plan meets the requirements of 
section 165 (a) (3), (4), (5), and (6) of 
the Internal Revenue Code; or

(2) Any payment made to, or on be­
half of, an employee or his beneficiary 
from a trust or under an annuity plan, 
if at the time of such payment the trust 
is exempt from tax under section 165 (a) 
of the Code or the annuity plan meets
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the requirements of section 165 (a) (3),
(4), (5), and (6) of the Code.
A payment made to an employee of a 
trust exempt from tax under section 165
(a) of the Code for services rendered 
as an employee of such trust and not as 
a beneficiary of the trust is not within 
this exclusion from wages.

(f) Payment by an employer of em­
ployees’ tax or employees’ contributions 
under a State law. The term “wages” 
does not include any payment by an em­
ployer (without deduction from the re­
muneration of, or other reimbursement 
from, the employee) of either (1) the 
employee tax imposed by section 1400 
of the act, or (2) any payment required 
from an employee under a State unem­
ployment compensation law.

(g) Payments other than in cash for 
certain types of services. (1) The term 
"wages” does not include remuneration 
paid in any medium other than cash (i) 
for services not in the course of the em­
ployer’s trade or business, (ii) for domes­
tic service in a private home of the 
employer, or (iii) for agricultural 
labor. Cash remuneration includes 
checks and other monetary media of 
exchange. Remuneration paid in any 
medium other than cash, such as lodg­
ing, food, clothing, car tokens, transpor­
tation passes, farm products, or other 
goods or commodities, for services of the 
prescribed character does not constitute 
wages. Remuneration paid in any me­
dium other than cash for services other 
than those mentioned in (i), (ii), and 
(iii) of this subparagraph does not come 
within this exclusion from wages.

(2) For provisions relating, to the cir­
cumstances under which services not in 
the course of the employer’s trade or 
business or agricultural labor does not 
constitute employment, see §§ 408.210 
and 408.208, respectively. For provisions 
relating to the circumstances under 
which cash remuneration for domestic 
service in a private home of the employer 
or for industrial home work does not 
constitute wages, see paragraphs (h) 
and (j) of this section, respectively.

(h) Cash payments for domestic serv­
ice. (1) The term “wages” does not in­
clude cash remuneration paid in any 
calendar quarter by an employer to an 
employee for domestic servcie in a pri­
vate home of the employer unless—

(i) The cash remuneration paid by 
the employer to the employee in the cal­
endar quarter for such service is $50 
or more; and

(ii) Such employee is regularly em­
ployed by such employer in the calendar 
quarter in which the payment is made.
Unless the tests set forth in subdivisions
(i) and (ii) of this subparagraph 
are met, cash remuneration for domes­
tic service in a private home of the em­
ployer is excluded from wages.

(2) Services of a household nature 
performed by an employee in or about 
a private home of the person by whom 
he is employed constitute domestic serv­
ice in a private home of the employer. 
A private home is a fixed place of abode 
of an individual or family. A separate 
and distinct dwelling unit maintained 
by an individual in an apartment house, 
hotel, or other similar establishment

may constitute a private home. If a 
dwelling house is utilized primarily as 
a boarding or lodging house for the pur­
pose of supplying board or lodging to 
the public as a business enterprise, it 
is not a private home. In general, serv­
ices of a household nature in or about 
a private home include services per­
formed by cooks, waiters, butlers, house­
keepers, governesses, maids, valets, baby 
sitters, janitors, laundresses, furnace- 
men, caretakers, handymen, gardeners, 
footmen, grooms, and chauffeurs of 
automobiles for family use. Remunera­
tion for the services above enumerated 
is not within this exclusion from wages 
unless performed in or about a private 
home of the employer. Remuneration 
for services not of a household nature, 
such as services performed as a private 
secretary, tutor, or librarian, even 
though performed in the employer’s 
home, is not within this exclusion from 
wages.

(3) The test relating to cash remu­
neration of $50 or more is based on the 
remuneration paid in a calendar quarter 
rather than on the remuneration earned 
during a calendar quarter. Further­
more, in determining whether $50 or 
more has been paid for domestic service 
in a private home of the employer, only 
cash remuneration for such service shall 
be taken into account. The term “cash 
remuneration” includes checks and 
other monetary media of exchange. Re­
muneration paid in any other medium, 
such as lodging, food, clothing, car 
tokens, transportation passes or tickets, 
or other goods or commodities, is dis­
regarded in determining whether the 
cash-remuneration test is met.

(4) For purposes of this exclusion, an 
individual is deemed to be regularly em­
ployed by an employer during a calendar 
quarter only if:

(i) Such individual performs domestic 
service in a private home of such em­
ployer for some portion of the day on at 
least 24 days (whether or not consecu­
tive) during such calendar quarter; or

(ii) Such individual was regularly 
employed (as determined under sub­
division (i)) in the performance of 
domestic service in a private home of 
such employer during the preceding 
calendar quarter (including the last 
calendar quarter of 1950).

(5) In determining whether an em­
ployee has performed domestic service 
in a private home of the employer on at 
least 24 days during a calendar quarter, 
there shall be counted as one day—

(i) Any day or portion thereof on 
which the employee actually performs 
such service; and

(ii) Any day or portion thereof on 
which the employee does not perform 
domestic service in a private home of the 
employer but with respect to which cash 
remuneration is paid or payable to the 
employee for such service, such as a day 
on which the employee is sick or on 
vacation.
An employee who on a particular day re­
ports for work and, at the direction of 
his employer, holds himself in readiness 
to perform domestic service in a private 
home of the employer shall be considered 
to be engaged in the actual performance

of such service on that day. For pur­
poses of this exclusion, a day is a period 
of 24 hours commencing at midnight and 
ending at midnight.

(6) An employer may, for purposes of 
the act, elect to compute to the nearest 
dollar any payment of cash remunera­
tion for domestic service in a private 
home of the employer which is more or 
less than a whole-dollar amount. For 
the purpose of the computation to the 
nearest dollar, the payment of a frac­
tional part of a dollar shall be disre­
garded unless it amounts to one-half 
dollar or more, in which case it shall be 
increased to one dollar. For example, 
any amount actually paid between $4.50 
and $5.49, inclusive, may be treated as 
$5.00 for purposes of the act. If an 
employer elects this method of compu­
tation with respect to any payment of 
cash remuneration made in a calendar 
quarter for domestic service in his pri­
vate home, he must use the same method 
in computing each payment of cash re­
muneration of more or less than a whole- 
dollar amount made to each of his em­
ployees in such calendar quarter for 
domestic service in his private home. 
Moreover, if an employer elects this 
method of computation with respect to 
payments of the prescribed character 
made in any calendar quarter, the 
amount of each payment of cash re­
muneration so computed to the nearest 
dollar shall, in lieu of the amount actu­
ally paid, be deemed to constitute the 
amount of cash remuneration for pur­
poses of the regulations in this part. 
Thus, the amount of cash payments so 
computed to the nearest dollar shall be 
used for purposes of determining 
whether such payments constitute 
wages; for purposes of applying, the 
employee and employer tax rates to the 
wage payments; for purposes of any re­
quired record keeping; and for purposes 
of reporting and paying the employee 
tax and employer tax with respect to 
such wage payments.

(7) Domestic service in a private home 
of the employer performed on a farm 
operated for profit and services not in 
the course of the employer’s trade or 
business are not within this exclusion 
from wages. For provisions relating to 
domestic service in a private home of 
the employer performed on a farm oper­
ated for profit and services not in the 
course of the employer’s trade or busi­
ness, see §§ 408.208 and 408.210, respec­
tively.

(8) For provisions relating to the ex­
clusion from wages of remuneration paid 
in any medium other than cash for do­
mestic service in a private home of the 
employer, see paragraph (g) of this 
section.

(i) Payments to stand-by employees. 
The term “wages” does not include any 
payment (other than vacation or sick 
pay) made by an employer to an em­
ployee after the calendar month in 
which the employee attains age 65, if:

(1) Such employee does no work 
(other than being subject to call for the 
performance of work) for such employer 
in the period for which such payment is 
made; and

(2) The employer-employee relation­
ship exists between the employer and
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employee throughout the period for 
which such payment is made.
Vacation or sick pay is not within this 
exclusion from wages. If the employee 
does any work for the employer in the 
period for which the payment is made, 
no remuneration paid by such employer 
to such employee with respect to such 
period is within this exclusion from 
wages. For example, if employee A is 
employed by the X Company on a stand­
by basis and, after he has attained the 
age of 65, is paid $200 by the X Company 
for being subject to call during the 
month of January 1951 and an addi­
tional $25 for work performed for the 
X Company on one day during that 
month, then none of the $225 is excluded 
from wages under this exception.

(j) Payments to certain home work­
ers. (1) The term “wages” does not in­
clude remuneration paid by an employer 
in any calendar quarter to an employee 
for services performed as a home worker 
who is an employee by reason of the 
provisions of section 1426 (d) (3) (C) 
of the act (see § 408.204 (d)). unless the 
cash remuneration paid in such quarter 
by the employer to the employee for 
such services is $50 or more. In the 
event an employee receives remuneration 
in any one calendar quarter from more 
than one employer for services performed 
as a home worker of the afore-mentioned 
character, this provision is to be applied 
with respect to the remuneration re­
ceived by the employee from each em­
ployer in such calendar quarter for such 
services. This exclusion from wages has 
no application to remuneration for serv­
ices performed by a home worker who 
is an employee by reason of the provi­
sions of section 1426 (d) (2) of the act 
(see- § 408.204 (c)).

(2) The test relating to cash remu­
neration of $50 or more is based on 
remuneration paid in a calendar quarter 
rather than on remuneration earned 
during a calendar quarter. If $50 or 
more of cash remuneration is paid in 
a particular calendar quarter, it is im­
material whether the $50 is in payment 
for services performed during the quar­
ter of payment or during any previous 
quarter. Furthermore, the test requires 
that cash remuneration of $50 or more 
be paid for services performed by an 
employee as defined in section 1426 (d)
(3) (C) of the act. Cash remuneration 
includes checks and other monetary 
media of exchange. Remuneration paid 
in any other medium, such as clothing, 
car tokens, transportation passes or 
tickets, or other goods or commodities, 
is disregarded in determining whether 
the cash-remuneration test is met. If 
the cash remuneration paid by an em­
ployer in any calendar quarter for serv­
ices performed by an employee as 
defined in section 1426 (d) (3) (C) of 
the act is $50 or more, then no remuner­
ation, whether in cash or in any medium 
other than cash, paid by the employer 
to the employee in such calendar quar­
ter for such services is excluded from 
wages under this exception.

(k) Miscellaneous. In addition to the 
exclusions specified in paragraphs (a) 
through (j) of this section, the follow­
ing types of payments are excluded from 
wages:
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(1) Remuneration for services which 
do not constitute employment under sec­
tion 1426 (b) of the act;

(2) Remuneration for services which 
are deemed not to be employment under 
section 1426 (c) of the act; and

(3) Tips or gratuities paid directly to 
an employee by a customer of an em­
ployer, and not accounted for by the 
employee to the employer.

Sttbpart C—Employee T ax 
S e c t io n  1400 of t h e  A ct

RATE OF TAX

In addition to other taxes, there shall be 
levied, collected, and paid upon the income 
of every individual a tax equal to the fol­
lowing percentages of the wages (as defined 
In section 1426 (a) ) received by him after 
December 31, 1936, with respect to employ­
ment (as defined in section 1426 (b)) after 
such date:

(1) With respect to wages received dur­
ing the calendar years 1939 to 1949, both in­
clusive, the rate shall be 1 per centum.

(2) With respect to wages received during 
the calendar years 1950 to 1953, both in­
clusive, the rate shall be 1% per centum.

(3) With respect to wages received dur­
ing the calendar years 1954 to 1959, both 
inclusive, thé rate shaU be 2 per centum.

(4) With respect to wages received during 
the calendar years 1960 to 1964, both in­
clusive, the rate shall be 2 y2 per centum.

(5) With respect to wages received during 
the calendar years 1965 to 1969, both inclu­
sive, the rate shall be 3 per centum.

(6) With respect to wages received after 
December 31, 1969, the rate shall be 3% per 
centum. (Sec. 1400, I. R. C., as amended by 
sec. 1, Social Security Act Amendments of 
1947, 61 Stat. 793; sec. 201 (a), Social Se­
curity Act Amendments of 1950, 64 Stat. 
524.) -

§ 408.301 Measure of employee tax. 
The employee tax is measured by the 
amount of wages actually or construc­
tively received on or after January 1, 
1951, with respect to employment on or 
after January 1, 1937. (See §§ 408.202 
and 408.203, relating to employment, and 
§§ 408.226 and 408.227, relating to 
wages.)

§ 408.302 Rate's and computation of 
employee tax. (a) The rates of employee 
tax applicable for the respective calen­
dar years are as follows:

• Percent
For the calendar years 1951 to 1953,

both inclusive_______     1%
For the calendar years 1954 to 1959,

both inclusive__________ ______ _ 2
For the calendar years 1960 to 1964,

both inclusive_____________    2%
For the calendar years 1965 to 1969,

both inclusive___________ _______ 8
For the calendar year 1970 and sub­

sequent calendar years____ ____ 8*4

(b) The employee tax is computed by 
applying to the wages received by the 
employee the rate in effect at the time 
such wages are received.

Example. During 1953 A is an employee 
of B and is engaged in the performance of 
services which constitute employment (see 
§408.203). In the following year, 1954, A 
receives from B $1,000 as remuneration for 
services performed by A in  the preceding 
year. The tax is payable at the 2 percent 
rate in effect for the calendar year 1954 
(the year in which the wages are received) 
and not at the iy2 percent rate which is in 
effect for the calendar year 1953 (the year in 
which the services are performed).

§ 408.303 When employee tax at­
taches. The employees tax attaches at 
the time that the wages are either 
actually or constructively received by the 
employee. Wages are constructively 
received when they are credited to the 
account of or set apart for an employee 
so that they may be drawn upon by him 
at any time although not then actually 
reduced to possession. To constitute 
receipt in such a case the wages must 
be credited or set apart to the employee 
without any substantial limitation or 
restriction as to the time or manner of 
payment or condition upon which pay­
ment is to be made, and must be made 
available to him so that they may be 
drawn at any time, and their receipt 
brought within his own control and dis­
position. (See § 408.403, relating to the 
time the employer tax attaches.)

Section 1401 (a) a n d  (b) of the  Act

DEDUCTION OF TAX FROM WAGES

(a) Requirement. The tax Imposed by 
section 1400 shall be coUected by the em­
ployer of the taxpayer, by deducting the 
amount of the tax from the wages as and 
when paid.

(b) Indemnification of employer. Every 
employer required so to deduct the tax shall 
be liable for the payment of such tax, and 
shall be indemnified against the claims and 
demands of any person for the amount at 
any such payment made by such employer.
Section 3661 of the  I nternal Revenue Code

enforcement of liability for taxes 
collected

Whenever any person is required to collect 
or withhold any internal-revenue tax from 
any other person and to pay such tax over 
to the United States, the amount of tax so 
collected or withheld shall be held to be a 
special fund in trust for the United States. 
The amount of such fund shall be assessed, 
collected, and paid in the same manner and 
subject to the same provisions and limita­
tions (including penalties) as are applicable 
with respect to the taxes from which such 
fund arose.

§ 408.304 Collection of, and liability 
for, employee tax. (a) The employer 
shall collect from each of his employees 
the employee tax with respect to wages 
lor employment performed for the em­
ployer by the employee. The employer 
shall make the collection by deducting or 
causing to be deducted the amount of the 
employee tax from such wages as and 
when paid, either actually or construc­
tively. The employer is required to col­
lect the tax, notwithstanding the wages 
are paid in something other than money 
and to pay the tax to the collector in 
money. (As to the exclusion from wages 
of remuneration paid in any medium 
other than cash for services not in the 
course of the employer’s trade or busi­
ness, for domestic service in a private 
home of the employer, or for agricul­
tural labor, see § 408.227 (g).) In col­
lecting employee tax, the employer shall 
disregard any fractional part of a cent 
of such tax unless it amounts to one- 
half cent or more, in which case it shall 
be increased to 1 cent. The employer 
is liable for the employee tax with re­
spect to all wages paid by him to each 
of his employees whether or not it is 
collected from the employee. If, f°r 
example, the employer deducts less than 
the correct amount of tax, or if he fails 
to deduct any part of the tax, he is nev^
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ertheless liable for the correct amount 
of the tax. Until collected from him the 
employee is also liable for the employee 
tax with respect to all the wages re­
ceived by him. Any employee tax col­
lected by or on behalf of an employer 
is a special fund in trust for the United 
States. The employer is indemnified 
against the claims and demands of any 
person for the amount of any payment 
of such tax made by the employer to 
the- collector.

(b) Section 2707 of the Internal Rev­
enue Code provides severe penalties for a 
willful failure to pay, collect, or truth­
fully account for and pay over, the em­
ployee tax or for a willful attempt in any 
manner to evade or defeat the tax. Such 
penalties may be incurred by any person, 
including the employer, and any officer 
or employee of a corporate employer, or 
member or employee of any other em­
ployer, who as such employer, officer, 
employee, or member is under a duty to 
perform the act in respect of which the 
violation occurs.

§ 408.305 Manner and time of pay­
ment-of employee tax. The employee 
tax is payable to the collector in the 
manner and at the time prescribed in 
§ 408.607.
Section 1633 of the  I nternal Revenue Cods

RECEIPTS FOR EMPLOYEES

(a) Requirement. Every person required 
to deduct and withhold from an employee 
a tax under section 1400 or 1622, or who 
would have been required to deduct and 
withhold a tax under section 1622 if the 
employee had claimed no more than one 
withholding exemption, shall furnish to each 
such employee in respect of the remunera­
tion paid by such person to such employee 
during the calendar year, on or before Jan­
uary 31 of the succeeding year, or, if his 
employment is terminated before the close 
of such calendar year, on the day on which 
the last payment of remuneration is made, 
a written statement, showing the following: 
(1) the name of such person, (2) the name 
of the employee (and his social security 
account number if wages as defined in sec­
tion 1426 (a) have been paid), (3) the total 
amount of wages as defined in section 1621
(a), (4) the total amount deducted and 
withheld as tax under section 1622, (5) the 
total amount of wages as defined in section 
1426 (a), and (6) the total amount deducted 
and withheld as tax under section 1400. • * *

(b) Statements to constitute information 
returns. The statements required to be 
furnished by this section in respect of any 
remuneration shall be furnished at such 
other times, shall contain such other in­
formation, apd shall be in such form as 
the Commissioner, with the approval of the 
Secretary, may by regulations prescribe. A 
duplicate ofi any such statement if made 
and filed in' accordance with regulations 
prescribed by the. Cqmmissioner with the 
approval of the Secretary shall constitute the 
return required to be made in respect to 
such remuneration under section 147.

(c) Extension of time. The Commissioner, 
under such regulations as he may prescribe 
with the approval of the Secretary, may 
grant to any person a reasonable extension 
of time (not in excess of thirty days) with 
respect to the statements required to be 
furnished under this section. (Sec. 1633, 
I. R. C., as added by sec. 206 (a), (c), Social 
Security Act Amendments of 1950, 64 Stat. 
537, 5E8.)
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Section 1634 of the Internal Revenue Code

PENALTIES

(a) Penalties for fraudulent statement or 
failure to furnish statement. In lieu of any 
other penalty provided by law (except the 
penalty provided by subsection (b) of this 
section), any person required under the 
provisions of section 1633 to furnish a state­
ment who willfully furnishes a false or 
fraudulent statement, or who willfully fails 
to furnish a statement in the manner, at 
the time, and showing the information re­
quired under section 1633, or regulations pre­
scribed thereunder, shall for each such 
failure, upon conviction thereof, be fined 
not more than $1,000, or imprisoned for not 
more than one year, or both.

(b) Additional penalty. In addition to 
the penalty provided by subsection (a) of 
this section, any person required under the 
provisions of section 1633 to furnish a state­
ment who willfully furnishes a false or 
fraudulent statement, or who willfully fails 
to furnish a statement in the manner, at 
the time, and showing the information re­
quired under section 1633, or regulations 
prescribed thereunder, shall for each such 
failure be subject to a civil penalty of $50. 
Such penalty shall be assessed and collected 
in the same manner as the tax imposed by 
section 1410. (Sec. 1634,1. R. C., as added by 
sec. 206 (a), (c), Social Security Act Amend­
ments of 1950, 64 Stat. 537, 538.)

§ 408.306 Receipts for employees—
(a) Requirement. Every employer shall 
furnish a written statement, with re­
spect to the wages paid during any cal­
endar year commencing after December 
31, 1950, to each of his employees. For 
the requirements as to the furnishing of 
a written statement oh Form W-2 to an 
employee from whom an employer was 
required during the calendar year to 
deduct and withhold employee tax under 
section 1400 of the act and from whom 
the employer was also required during 
such year to deduct and withhold a tax 
under section 1622 of the Internal Reve­
nue Code (income tax collected at source 
on wages) or would have been required 
during such year to deduct and withhold 
a tax under such section if such employee 
had claimed no more than one withhold­
ing exemption, see the regulations under 
subchapter D of chapter 9 of the Internal 
Revenue Code. If during the calendar 
year an employer pays to an employee 
wages subject to the employee tax 
imposed by section 1400 of the act and is 
not required to furnish to such employee 
a written statement on Form W-2 for 
such calendar year, the written state­
ment required to be furnished to such 
employee shall be in accordance with the 
provisions of this section. Such state­
ment shall be in a form suitable for re­
tention by the employee and shall show, 
with respect to the wages paid by the 
employer to the employee during the cal­
endar year for employment on or after 
January 1, 1937, the following: (1) The 
name and address of the employer, (2) 
the name, address, and social security 
account number of the employee, (3) the 
total amount of wages paid, and (4) the 
total amount of employee tax deducted 
and withheld from such wages (increased 
by any adjustment in such year for over­
collection, or decreased by any adjust­
ment in such year for undercollection, of 
employee tax during any prior year). 
If (i) the amount of employee tax de­
ducted in the calendar year from such

12481

wages was less or greater than the tax 
imposed on such wages by reason of the 
adjustment in such year of an overcol- 
lection or undercollection of employee 
tax in any prior year, or (ii) regardless 
of the reason for the error or the method 
of its correction, the amount of wages 
or employee tax entered on a statement 
furnished to the employee for a prior 
year was incorrect, a corrected state­
ment for such prior year reflecting the 
adjustment or the correct data shall be 
furnished to the employee. The state­
ment for the calendar year and the 
corrected statement for any prior year 
shall be furnished to the employee on 
or before January 31 of the year suc­
ceeding such calendar year or, if his em­
ployment is terminated before the close 
of the calendar year, on the day on 
which the last payment of wages is 
made. No particular form is prescribed 
for the statement required to be fur­
nished to employees under this section. 
For the convenience of employers in 
complying with the requirements of this 
section, copies of a form of written state­
ment, Form SS-14, have been provided 
and will be furnished employers by col­
lectors unon application therefor.

(b) Extension of time for furnishing 
receipts to employees. An extension of 
time, not exceeding 30 days, within 
which to furnish the written statement 
provided for in paragraph (a) of this 
section upon termination of employment 
is hereby granted to any employer with 
respect to any employee whose employ­
ment is terminated during the calendar 
year. In the case of intermittent or in­
terrupted employment where there is a 
reasonable expectation on the part of 
both the employer and employee of fur­
ther employment, there is no require­
ment that a written statement be im­
mediately furnished the employee; but 
when such expectation ceases to exist, 
the statement must be furnished within 
30 days from that time.

(c) Penalties for fraudulent receipt or 
failure to furnish receipt. Criminal and 
civil penalties are imposed for the willful 
failure to furnish a statement in the 
manner, at the time, and showing the 
information required by law or regula­
tions prescribed thereunder or for will­
fully furnishing a false or fraudulent 
statement. For each such violation, the 
criminal penalty is a fine of not more 
than $1,000 or imprisonment for not 
more than one year, or both, and the civil 
penalty is a fine of $50. The civil pen­
alty is assessable and collectible in the 
same manner as the employer tax. Such 
penalties are in lieu of any other penal­
ties provided by law respecting the 
failure to furnish a statement or the 
furnishing of a false or fraudulent 
statement.

S ubpart D—Employer Tax 
Section 1410 of the Act 

rate of tax

In addition to other taxes, every employer 
shall pay an excise tax, with respect to hav­
ing individuals in his employ, equal to the 
following percentages of the wages (as de­
fined in section 1426 (a )) paid by him after 
December 31, 1936, with respect to employ­
ment (as defined in section 1426 (b )) after 
such date:
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(1) With respect to wages paid during the 

calendar years 1939 to 1949, both inclusive, 
the rate shall be 1 per centum.

(2) With respect to wages paid during the 
calendar years 1950 to 1953, both inclusive, 
the rate shall be 1% per centum.

(3) With respect to wages paid during the 
calendar years 1954 to 1959, both inclusive, 
the rate shall be 2 per centum.

(4) With respect to wages paid during the 
calendar years 1960 to 1964, both Inclusive, 
the rate shall be 2 y2 per centum.

(5) With respect to wages paid during the 
calendar years 1965 to 1969, both inclusive, 
the rate shall be 3 per centum.

(6) With respect to wages paid after De­
cember 31, 1969, the rate shall be 3*4 per 
centum. (Sec. 1410, I. R. C., as amended 
by sec. 2, Social Security Act Amendments 
of 1947, 61 Stat. 793; sec. 201 (b), Social 
Security Act Amendments of 1950, 64 Stat. 
524.)

§ 408.401, Measure of employer tax. 
The employer tax is measured by the 
amount of wages actually or construe-' 
tively paid on or after January 1, 1951, 
with respect to employment on or after 
January 1, 1937. (See §§ 408.202 and 
408.203, relating to employment, and 
§§ 408.226 and 408.227, relating to 
wages.)

§ 408.402 Rates and computation of 
employer tax. (a) The rates of employer 
tax applicable for the respective cal­
endar years are as follows:

Percent
For the calendar years 1951 to 1953,

both inclusive ________ _________  1V&
For the calendar years 1954 to 1959,

both inclusive.____ ___________ T__ 2
For the calendar years 1960 to 1964,

both inclusive_____ - _____ -  - — - 2 y2
For the calendar years 1965. to 1969,

both inclusive_________________ — 8
For the calendar year 1970 and subse­

quent calendar years_____ _____ __  3%
(b) The employer tax is computed by 

applying to the wages paid by the em­
ployer the rate in effect at the time such 
wages are paid.

§ 4Ô8.403 When employer tax a t­
taches. The employer tax attaches at 
the time that the wages are either actu­
ally or constructively paid by the em­
ployer. Wages are constructively paid 
when they are credited to thé account of 
or set apart for an employee so that they 
may be drawn upon by him at any time 
although not then actually reduced to 
possession. To constitute payment in 
such a case the wages must be credited or 
set apart to the employee without any 
substantial limitation or restriction as to 
the time or manner of payment or con­
dition upon which payment is to be made, 
and must be made available to him so 
that they may be drawn at any time, and 
their payment brought within his own 
control and disposition. (See § 408.303, 
relating to the time the employee tax 
attaches.),

§ 408.404 Liability for employer tax. 
The employer is liable for the employer 
tax with respect to the wages paid to his 
employees for employment performed for 
him.

§ 408.405 Manner and time of pay­
ment of employer tax. The employer tax 
is payable to the collector in the manner 
and at the time prescribed in § 408.607.

S ubpart E—Identification of Taxpayers 
Section 1420 ( a )  and (c) o f  t h e  A c t

COLLECTION AND PAYMENT OF TAXES
(a) Administration. The taxes imposed 

by this subchapter shall be collected by the 
Bureau of Internal Revenue under the di­
rection of the Secretary and shall be paid 
into the Treasury of the United States as 
internal-revenue collections.

(c) Method of collection and payment. 
Such taxes shall be collected and paid in such 
manner, at such times, and under such con­
ditions, not inconsistent with this sub­
chapter (either by making and filing returns, 
or by stamps, coupons, tickets, books, or 
other reasonable devices or methods neces­
sary or helpful in securing a complete and 
proper collection and payment of the tax or 
in securing proper identificatioh of the tax­
payer), as may be prescribed by the Com­
missioner, with the approval of the Secretary.

Section 1430 of the Act 
OTHER LAWS APPLICABLE

All provisions of law, Including penalties, 
applicable with respect to any tax imposed 
by section 2700 or section 1800, and the pro­
visions of section 3661, shall, insofar jas ap­
plicable and not inconsistent with the 
provisions of this subchapter, be applicable 
with respect to the taxes imposed by this 
subchapter. (Sec. 1430, I. R. C., as amended 
by sec. 903, Social Security Act Amendments 
of 1939, 53 Stat. 1400.)
Section 2709 of the Internal Revenue Code, 

Made Applicable by Section 1430 of the 
Act

records, statements, and returns 
Every person liable to any tax imposed by 

this subchapter, or for the collection thereof, 
shall keep such records, render under oath 
such statements, make such returns, and 
comply with such rules and regulations, as 
the Commissioner, with the approval of the 
Secretary, may from time to time prescribe.

§ 408.501 Employers’ identification 
numbers—(a) In general. Except as 
provided in paragraph (b) of this sec­
tion, every employer who on or after 
January 1,1951, has in his employ one or 
more individuals in employment for 
wages, but who prior to such date has 
neither secured an identification number 
nor made application therefor, shall 
make an application, in duplicate, on 
Form SS-4 for an identification number. 
Each application, together with any sup­
plementary statement, shall be prepared 
in accordance with the instructions and 
regulations applicable thereto, and shall 
set forth fully and clearly the data 
therein called for. The employer shall 
file the application either with the col­
lector for the district in which his princi- 

( pal place of business is- located, or with 
the nearest field office of the Social Se­
curity Administration in the State in 
which such place of business is located, 
or, if the employer has no principal place 
of business in a collection district of the 
United States, with the collector at Bal­
timore, Md. An employer who has no 
principal place of business but whose 
legal residence is in Puerto Rico or 
in the Virgin Islands shall file the 
application with the collector's office in 
Puerto Rico, or the collector’s office in 
the Virgin Islands, as the case may 
be, or with the nearest field office of 
the Social Security Administration. The 
application shall be filed on or before the 
seventh day after the date on which em­

ployment for wages for such employer 
first occurs. Copies of Form SS-4 may be 
obtained from any collector or from any 
field office of the Social Security Admin­
istration. Each application shall be 
signed by (1) the individual, if the em­
ployer is an individual; (2) the president, 
vice president, or other principal officer, 
if the employer is a corporation; (3) a 
responsible and duly authorized member 
or officer having knowledge of its affairs, 
if the employer is a partnership or other 
unincorporated organization; or (4) the 
fiduciary, if the employer is a trust or 
estate. An identification number will be 
assigned to the employer in due course 
upon the basis of information reported 
on the application required under this 
section. Identification numbers assigned 
to employers who are required to make 
application therefor shall be shown in 
their records, returns, and claims to the 
extent required by §§ 408.605,408.607 (b), 
408.609, and 408.801 and by the instruc­
tions relating to Form 941, Form 941 PR, 
and Form 941 V. I., and to Form 450.

(b) Household employers. An em­
ployer, other than an employer whose 
legal residence is in Puerto Rico Or the 
Virgin Islands, who has in his employ 
only employees who are engaged exclu­
sively in the performance of domestic 
service in his private home not on a farm 
operated for profit (see § 408.227 (h )) 
is not required to apply for an identifi­
cation number, and the provisions of 
paragraph (a) of this section are not 
applicable with respect to such an em­
ployer.

§ 408.502 Employees’ account num­
bers. (a) Every employee who on or 
after January 1, 1951, is in employment 
for wages, but who prior to such date has 
neither secured an account number nor 
made application therefor, shall make 
an application on Form SS-5 for an 
account number. Each application shall 
be prepared in accordance with the in­
structions and regulations applicable 
thereto, and shall set forth fully and 
clearly the data therein called for. Such 
employee shall file the application with 
the field office of the Social Security Ad­
ministration nearest his place of em­
ployment, or, if the employee is not 
working within the United States, with 
the office of the Social Security Adminis­
tration at Baltimore, Md. The applica­
tion shall be filed on or before the sev­
enth day after the date on which the 
employee first performs employment for 
wages, except that the application shall 
be filed on or before the date the em­
ployee leaves the employ of his employer 
if such date precedes such seventh day. 
Copies of Form SS-5 may be obtained 
from any field office of the Social Se­
curity Administration or from any col­
lector. An account number will be 
assigned to the employee by the Social 
Security Administration in due course 
upon the basis of information reported 
on the application required under this 
section. A card showing the name and 
account number of an employee to 
whom an account number has been as­
signed will be furnished to the employee 
by the Social Security Administration.

(b) Any employee may have his ac­
count number changed at any time by
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applying to a field office of the Social 
Security Administration and showing 
good reasons for a change. With that 
exception, only one account number will 
be assigned to an employee. Any em­
ployee whose name is changed by mar­
riage or otherwise, or who has stated in­
correct information on Form SS-5, 
should report such change or correction 
to a field office of the Social Security 
Administration. Copies of the form for 
making such reports may be obtained 
from any field office of the Administra­
tion.

§ 408.503 Duties of employee with re­
spect to his account number, (a) An em­
ployee shall, on the day on which he 
enters the employ of any employer for 
wages, comply with subparagraph (1),
(2), (3), or (4) of this paragraph:

(1) If the employee has been issued an 
account number card by the Social Se­
curity Administration and has the card 
available, the employee shall show it to 
the employer.

(2) If the employee does not have 
available the account number card issued 
to him by the Social Security Adminis­
tration but knows what his account num­
ber is, and what his name is, exactly aa 
shown on such card, the employee shall 
advise the employer of such number and 
name. Care must be exercised that the 
employer is correctly advised of such 
number and name.

(3) If the employee does not have an 
account number card but has available a 
receipt issued to him by an office of the 
Social Security Administration acknowl­
edging that an application for an ac­
count number has been received, the 
employee shall show such receipt to the 
employer.

(4) If an employe is unable to comply 
with the requirement of subparagraph
(1), (2), or (3) of this paragraph, the 
employee shall furnish to the employer 
an application on Form SS-5, com­
pletely filled in and signed by the em­
ployee. If a copy of Form SS-5 is not 
available, the employee shall in lieu 
thereof furnish to the employer a state­
ment in writing, signed by the employee, 
setting forth the date of the statement, 
the employee’s full name, present ad­
dress, date and place of birth, father’s 
full name, mother’s full name before 
marriage, and employee’s sex and color, 
including a statement as to whether the 
employee has previously filed an applica­
tion on Form SS-5 and, if so, the date 
arid place of such filing. The furnish­
ing of an executed form SS-5, or state­
ment in lieu thereof, by the employee to 
the employer does not relieve the em­
ployee of his obligation to make an ap­
plication on Form SS-5 and file it with 
the field office of the Social Security 
Administration as required by § 408.502. 
The provisions of this subparagraph are 
not applicable to an employee engaged 
exclusively in the performance of do­
mestic service in a private home of his 
employer not on a farm operated for 
profit, or in the performance of agricul­
tural labor, if the services are performed 
for an employer other than an employer 
whose principal place of business, or 
whose legal residence if he has no prin­
cipal place of business, is located in 
Puerto Rico or the Virgin Islands.
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(For provisions relating to the duties of 
an employer when furnished the infor­
mation required by subparagraph (1),
(2), or (3) of this paragraph, and the 
disposition to be made by the employer 
of an executed Form SS-5 or a statement 
in lieu thereof furnished to him by the 
employee as required by subparagraph
(4) of this paragraph, see § 408.504.)

(b) Every employee who, on the day 
on which he enters the employ of any 
employer for wages, has an account 
number card but for any reason does not 
show such card to the employer on such 
day shall promptly thereafter show the 
card to the employer. An employee who 
does not have an account number card 
on the day on which he enters the employ 
of any employer for wages shall, upon 
receipt of an account number card from 
the Social Security Administration, 
promptly show such card to the em­
ployer, if he is still in the employ of that 
employer. If an employee has left the 
employ of an employer when the em­
ployee receives an account number card 
from the Social Security Administration, 
he shall promptly advise the employer of 
his account number and name exactly as 
shown on such card. The account num­
ber originally assigned to an employee 
(or the number as changed in accord­
ance with § 408.502) shall be used by the 
employee even though he enters the 
employ of other employers.

§ 408.504 Duties of employer with re­
spect to employees’ account numbers—
(a) When individual has entered his 
employ. (1) Upon being shown the ac­
count number card issued to an employee 
by the Social Security Administration, 
the employer shall enter the account 
number and name, exactly as shown on 
the card, in his-records, returns, and 
claims to the extent required by §§ 408.- 
605 and 408.609, by the instructions re­
lating to the applicable return form, and 
by § 408.801. Upon failure of an em­
ployee to show his employer his account 
number card when he enters the employ 
of the employer for wages, the employer 
shall request the employee to show him 
such card. If the employee has not been 
assigned an account number and has not 
filed an application therefor with a field 
office of the Social Security Administra­
tion, the employer shall, when the em­
ployee enters his employ for wages, in­
form the employee of his duties under 
§§ 408.502 and 408.503.

(2) With respect to an employee who 
on the day he enters the employ of an 
employer for wages does not show the 
employer an account number card issued 
to the employee by the Social Security 
Administration, the employer shall com­
ply with subdivision (i) , (ii), or (iii) of 
this subparagraph:

(i) If the employee advises the em­
ployer of his number and name as shown 
on his account number card, as provided 
in § 408.503 (a) (2) the employer shall 
enter such number and name in his rec­
ords.

(ii) If the employee shows the em­
ployer, as provided in § 408.503 (a) (3), 
a receipt issued to him by an office of the 
Social Security Administration acknowl­
edging that an application for an account 
number has been received from the em­
ployee, the employer shall enter in his
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records with respect to such employee 
the date of issue of the receipt, its ter­
mination date, the address of the issuing 
office, and the name and address of the 
employee exactly as shown on the re­
ceipt. The receipt shall be retained by 
the employee.

(iii) If the employee furnishes to the 
employer, as provided in § 408.503 (a)
(4), an executed Form SS-5 or statement 
in lieu thereof, the employer shall re­
tain the form or statement for disposi­
tion as provided below.

(3) In any case in which the employ­
ee’s account number is for any reason un­
known to the employer at the time the 
employer’s return is filed for any cal­
endar quarter in which the employee 
receives wages from such employer—

, (i) If the employee has shown to the 
employer, as provided in § 408.503 (a)
(3), a receipt issued to him by an office 
of the Social Security Administration 
acknowledging that an application for 
an account number has been received 
from the employee, the employer shall 
enter on the return, with the entry with 
respect to the employee, the name and 
address of the employee exactly as shown 
on the receipt, the date of issue of the 
receipt, and the address of the issuing 
office; or

(ii) If the employee has furnished to 
the employer, as provided in § 408.503
(a) (4), an executed Form SS-5 or 
statement in lieu thereof, the employer 
shall attach such form or statement to 
the return for the first calendar quarter 
in which the employee receives wages 
from such employer and shall make and 
retain a copy thereof for use in prepar­
ing any additional copies required for 
attachment to any returns subsequently 
filed on which wages received by such 
employee from the employer are reported 
but on which neither an employee ac­
count number nor the required informa­
tion relating to the receipt for an 
application for an account number is 
reported: or

(iii) If neither (i) nor (ii) of this sub- 
paragraph is applicable, the employer 
shall, except as provided in the first sen­
tence of subparagraph (4) of this para­
graph, attach to the return a Form SS-5 
or statement, signed by the employer, 
setting forth as fully and clearly as prac­
ticable the employee’s full name, his 
present or last known address, date and 
place of birth, father’s full name, moth­
er’s full name before marriage, the em­
ployee’s sex and color, and a statement 
as to whether an application for an ac­
count number, has previously been filed 
by the employee and, if so, the date and 

place of such filing. The employer shall 
also insert in such Form SS-5 or state­
ment an explanation of why he has not 
secured from the employee a Form SS-5 
or statement signed by the employee as 
provided in § 408.503 (a) (4), and shall 
insert the word “Employer” as part of 
his signature.

(4) The provisions of subdivision (iii) 
of subparagraph (3) of this paragraph 
are not applicable with respect to an 
employee engaged exclusively in the per­
formance of domestic service in a private 
home of his employer not on a farm oper­
ated for profit, or in the performance of 
agricultural labor, if the services are per-
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formed for an employer other than an 
employer whose principal place of busi­
ness, or whose legal residence if he has no 
principal place of business, is located in 
Puerto Rico or the Virgin Islands. If 
any such employee has not furnished to 
the employer the information required 
by paragraph (a) (1), (2), or (3) of 
§ 408.503 prior to the time the employ­
er’s return is filed for any calendar quar­
ter in which the employee receives wages 
from jsuch employer, the employer shall 
enter the word “Unknown” in the ac­
count number column of the return and
(i) file with the return a statement show­
ing the employee’s name and address, or
(ii) enter the employee’s address on the 
return form immediately below the name 
of the employee.

(5) If the employee advises his em­
ployer what his name and account num­
ber are as shown on his account number 
card prior to the time the employer’s 
return is filed and the employer enters 
such name and number on the return, 
the employer shall return to the em­
ployee any executed Form SS-5 or state­
ment in lieu thereof furnished by the 
employee to the employer in accordance 
with § 408.503 (a) (4), together with 
any copy thereof retained by the em­
ployer in accordance with the provisions 
of subparagraph (3) (ii) of this para­
graph.

(6) Employers may obtain copies of 
Form SS-5 from any field office of the 
Social Security Administration or from 
any collector.

(b) Prospective employees. While 
not mandatory, it is suggested that the 
employer advise any prospective em­
ployee who does not have an account 
number of the requirements of §§ 408.502 
and 408.503.
S ubpart F—R eturns, Payment of T ax, 

and R ecords

S ection 1420 of the Act

COLLECTION AND PAYMENT OF TAXES

(a) Administration. The taxes imposed 
by this subchapter shall be collected by the 
Bureau of Internal Revenue under the di­
rection of the Secretary and shall be paid 
into the Treasury'of the United States as 
internal-revenue collections.

*  *  *  •  - *

(c) Method of collection and payment. 
Such taxes shall be collected and paid in 
such manner, at such times, and under such 
conditions, not inconsistent with this sub­
chapter (either by making and filing returns, 
or by stamps, coupons, tickets, books, or 
other reasonable devices or methods neces­
sary or helpful in securing a complete and 
proper collection and payment of the tax or 
in securing proper identification of the tax­
payer) , as may be prescribed by the Commis­
sioner, with the approval of the Secretary.

(d) Fractional parts of a cent. In the 
payment of any tax under this subchapter a 
fractional part of a cent shall be disregarded 
unless it amounts to one-half cent or more, 
in which case it shall be increased to 1 cent.

(e) Federal service. In the case of the
taxes imposed by this subchapter with re­
spect to service performed in the employ of 
the United States or in the employ of any in­
strumentality which is wholly owned by the 
United States, * * c the return and
payment of the taxes Imposed by this sub­
chapter, shall be made by the head of the

Federal agency or instrumentality having the 
control of such service, or by such agents 
as such head may designate. The person 
making such return may, for convenience of 
administration, make payments of the tax 
Imposed under section 1410 with respect to 
such service without regard to the $3,600 lim­
itation in section 1426 (a) (1), and he shall 
not be required to obtain a refund of the 
tax paid under section 1410 on that part of 
the remuneration not Included in wages by 
reason o' section 1426 (a) (1). The provi­
sions of this subsection shall be applicable 
In the case of service performed by a civilian 
employee, not compensated from funds ap­
propriated by the Côngress, in the Army and 
Air Force Exchange Service, Army and Air 
Force Motion Picture Service, Navy Ex­
changes, Marine Corps Exchanges, or other 
activities,’ conducted by an instrumentality 
of the United States subject to the jurisdic­
tion of the Secretary of Defense, at installa­
tions of the Department of Defense for the 
comfort, pleasure, contentment, and mental 
and physical improvement of personnel of 
such Department; and for purposes of this 
subsection the Secretary of Defense shall be 
deemed to be the head of such instrumental­
ity. (Sec. 1420, I. R. C., as amended by 
sec. 202 (b), (d), Social Security Act Amend­
ments of 1950, 64 Stat. 524, 525.)

Section 3310 (f) of the Internal 
Revenue Code

RETURNS AND PAYMENT OF TAX
Discretion allowed Commissioner—(1) Re­

turns and payment of tax. Notwithstanding 
any other provision of law relating to the 
filing of returns or payment of any tax im­
posed by chapter 9 * * *, the Commis­
sioner may by regulations approved by the 
Secretary prescribe the period, for which the 
return for such tax shall be filed, the time 
for the filing of such return, the time for 
the payment of such tax, and the number 
of copies of the return required to be filed.

(2) Use of Government depositaries. The 
Secretary may authorize Federal Reserve 
banks, and incorporated banks or trust com­
panies which are depositaries or financial 
agents of the United States, to receive any 
tax imposed by this title, in such manner, 
at such times, and under such conditions 
as he may prescribe; and he shall prescribe 
the manner, times, and conditions under 
which the receipt of such tax by such banks 
and trust companies is to be treated as pay­
ment of such tax to the collector. (Sec. 3310
(f), I. R. C., as added by sec. 7 (a), Act of 
Aug. 27, 1949, 63 Stat. 668.)

Section 1430 of the Act

OTHER LAWS APPLICABLE
All provisions of law, including penalties, 

applicable with respect to any tax imposed 
by section 2700 or section 1800, and the 
provisions of section 3661, shall, insofar as 
applicable and not inconsistent with the pro­
visions of this subchapter, be applicable with 
respect to the taxes imposed by this sub­
chapter. (Sec. 1430, I. R. Ç., as amended 
by sec. 903, Social Security Act Amendments 
Of 1939, 53 Stat. 1400.)
Section 2709 of the I nternal Revenue Code,

Made Applicable by Section 1430 of the
A ct

RECORDS, STATEMENTS, AND RETURNS
Every person liable to any tax imposed 

by this subchapter, or for the collection 
thereof, shall keep such records, render under 
oath such statements, make such returns, 
and comply with such rules and regulations, 
as the Commissioner, with the approval of 
the Secretary, may from time to time 
prescribe.

Section 2701 of the I nternal Revenue Code,
Made Applicable by Section 1430 of the*
A c t

RETURNS
Every person liable for the tax * • • 

shall make * * * returns under
oath * * * to the collector for the dis­
trict in which is located the principal place 
of business. Such returns shall contain 
such information and be made at such times 
and in such manner as the Commissioner, 
with the approval of the Secretary,. may by 
regulations prescribe.
Section 3603 of the Internal Revenue Code 
notice requiring records, statements, and

SPECIAL RETURNS
Whenever in the Judgment of the Com­

missioner necessary he may require any per­
son, by notice served upon him, to make a 
return, render under oath such statements, 
or keep such records as the Commissioner 
deems sufficient to show whether or not such 
person is liable to tax.
Section 3632 of the Internal Revenue Code

AUTHORITY TO ADMINISTER OATHS, TAKE 
TESTIMONY, AND CERTIFY

(a) Internal Revenue personnel-—
(1) Persons in charge of administration of 

internal revenue laws generally. Every col­
lector, deputy collector, internal revenue 
agent, and internal revenue officer assigned 
to duty under an internal revenue agent, is 
authorized to administer oaths and to take 
evidence touching any part of the adminis­
tration of the internal revenue laws with 
which he is charged, or where such oaths and 
evidence are authorized by law or regulation 
authorized by law to be taken.

(2) Persons in charge of exports and draw- 
backs. Every collector of internal revenue 
and every superintendent of exports and 
drawbacks is authorized to administer such 
oaths and to certify to such papers as may 
be necessary under any regulation prescribed 
under the authority of the internal revenue 
laws.

(b) Others. Any oath or affirmation re­
quired or authorized by any internal revenue 
law or by any regulations made under author­
ity thereof may be administered by any per­
son authorized to administer oaths for 
general purposes by the law of the United 
States, or of any State, Territory, or posses­
sion of the United States, or of the District 
of Columbia, wherein such oath or affirmation 
is administered, or by any consular officer of 
the United States. This subsection shall not 
be construed as an exclusive enumeration of 
the persons who may administer such oaths 
or affirmations.

Section 3809 of the I nternal Revenue 
Code

VERIFICATION OF RETURNS; PENALTIES OF 
PERJURY

(a) Penalties. Any person who willfully 
makes and subscribes any return, statement, 
or other document, which contains or is 
verified by a written declaration that it is 
made under the penalties of perjury, and 
which he does not believe to be true and 
correct as to eyery material matter, shall be 
guilty of a felony, and, upon conviction 
thereof, shall be fined not more than $2,000 
or imprisoned not more than five years, or 
both.

(b) Signature presumed correct. The fact 
that an individual’s name is signed to a re­
turn, statement, or other document filed 
shall be prima facie evidence for all purposes 
that the return, statement, or other docu­
ment was actually signed by him.

(c) Verification in lieu of oath. The Com­
missioner, under regulations prescribed by 
him with the approval of the Secretary, may
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require that any return, statement, or other 
document required to he filed under any 
provision of the internal revenue laws shall 
contain or be verified by a written declara­
tion that it is made under the penalties of 
perjury, and such declaration shall be in lieu 
of any oath otherwise required. (Sec. 3809, 
I. R. C., as added by sec. 4 (a), (e). Act of 
Aug. 27, 1949, 63 Stat. 667, 668.)

Section 8612 (a ), (b ), and (c) op the 
I nternal Revenue Code

RETURNS EXECUTED BY COMMISSIONER OR 
COLLECTOR

(a) Authority of collector. If any person 
fails to make and file a return or list at the 
time prescribed by law or by regulation made 
under authority of law, or makes, willfully 
or otherwise, a false or fraudulent return or 
list, the collector or deputy collector shall 
make the return or list from his own knowl­
edge and from such information as he can 
obtain through testimony or otherwise. .

(b) Authority of Commissioner. In any 
such case the Commissioner may, from his 
own knowledge and from such information 
as he can obtain through testimony or other­
wise—

(1) To make return. Make a return, or
(2) To amend collector’s return. Amend 

any return made by a collector or deputy col­
lector.

(c) Legal status of returns. Any return 
or list so made and subscribed by the Com­
missioner, or by a collector or deputy col­
lector and approved by the Commissioner, 
shall be prima facie good and sufficient for 
all legal purposes.

Section 3614 (a) of the I nternal 
Revenue Code

examination op books and witnesses

To determine liability of the taxpayer. 
The Commissioner, for the purpose of ascer­
taining the correctness of any return or for 
the purpose of making a return where none 
has been made, is authorized, by any officer 
or employee of the Bureau of Internal Reve­
nue, including the field service, designated 
by him for that purpose,. to examine any 
books, papers, records, or memoranda bear­
ing upon the matters required to be included 
in the return, and may require the attend­
ance of the person rendering the return or of 
any officer or employee Of such person, or the 
attendance of any other person having 
knowledge in the premises, and may take his 
testimony with reference to the matter re­
quired by law to be included in such return, 
with power to administer oaths to such per­
son or persons..
Section 2702 (a) of the Internal Revenue

Code, Made Applicable by Section 1430 of
the Act

payment of tax

Date of payment. The tax shall, without 
asessment by the Commissioner or notice 
from the collector, be due and payable to the 
collector for the district in which is located 
the principal place of business, at the time 
fixed • * * for filing the return.

§ 408.601 Tax and information re­
turns— (a) In general. Every employer 
shall make a tax and information return 
for the first calendar quarter after De­
cember 31, 1950, within which he pays 
wages, and for each subsequent calendar 
quarter (whether or not wages are paid 
therein) until he files a final return as 
required by § 408.603. Every employer 
required to make a tax and information 
return for the calendar quarter ended 
December 31,1950, shall make a tax and 
information return for each subsequent 
calendar quarter (whether or not wages 
are paid therein) until he files a final 
return as required by § 408.603. Form
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941 is the form prescribed for making a 
tax and information return, except as 
provided in paragraphs (b) and <c) of 
this section.

(b) Domestic service in a private home 
not on a farm operated for profit. Form
942 is the form prescribed for use by 
every employer in reporting wages paid 
by him for domestic service in a private 
home not on a farm operated for profit. 
If, however, in addition to paying such 
wages in the current calendar quarter 
the employer in such quarter or a prior 
calendar quarter also paid wages for 
other services and is required to make 
a tax and information return for such 
current quarter on Form 941, the em­
ployer, at his election, may—

(1) Report all wages on Form 941, or
(2) Report on Form 942 the wages for 

domestic service in a private home not on 
a farm operated for profit, and report on 
Fbrm 941 the wages for other services.
An employer entitled to make the elec­
tion referred to in the preceding sen­
tence who has chosen one method shall 
not change to the other method without 
first, notifying the collector with whom 
he is required to file his returns that he 
will thereafter use such other method. 
The provisions of this paragraph shall 
not apply to any employer whose princi­
pal place of business, or whose legal resi­
dence if he has no principal place of 
business, is located in Puerto Rico or the 
Virgin Islands.

(c) Employers in Puerto Rico and the 
Virgin Islands. Form 941 PR is the form 
prescribed for use by every employer 
whose principal place of business, or 
whose legal residence if he has no prin­
cipal place of business, is located in 
Puerto Rico. Form 941 V. I. is the form 
prescribed for use by every employer 
whose principal place of business, or 
whose legal residence if he has no prin­
cipal place of business, is located in the 
Virgin Islands. However, Form 941 is 
the form prescribed for usé by every 
such employer who is also required to 
deduct and withhold income tax at 
source on wages under section 1622 of the 
Internal Revenue Code.'

§ 408.602 When to report wages. 
Wages shall be reported in the tax re­
turn for the period in which they are 
actually paid unless they were construc­
tively paid in a prior tax-return period, 
in which case such wages shall be re­
ported only in the return for such prior 
period.

§ 408.603 F i n a l  returns, (a) The 
last return on Form 941, Form 941 PR, or 
Form 941 V. I., for any employer who 
ceases to pay wages shall be marked 
“Final return” by the employer or the 
person filing the return. Such final re­
turn sl^all be filed with the collector on or 
before the thirtieth day after the date on 
which the final payment of wages is made 
for services performed for the employer, 
and shall plainly show the period covered 
by the return. If, however, an employer 
(other than an employer whose principal 
place of business, or whose legal resi­
dence if he has no principal place of 
business, is located in Puerto Rico or the 
Virgin Islands) ceases during a calendar 
quarter to pay wages for services other
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than for domestic service in a private 
home not on a farm operated for profit 
but pays wages in such calendar quarter 
for such domestic service which are re­
portable on Form 941 and. expects to con­
tinue during such calendar quarter to 
pay wages for such domestic service, then 
such employer shall make a tax and in­
formation return on Form 941 for the 
entire calendar quarter. Such return 
shall be marked “Final return”, irrespec­
tive of whether the employer expects to 
pay wages in the future for such domestic 
service, and shall oe filed with the col­
lector on or before the last day prescribed 
for the filing of returns under § 408.606, 
An employer required to make a return 
on Form 941, Form 941 PR, or Form 941 
V. I., who has only temporarily ceased to 
pay wages, including an employer en­
gaged in seasonal activities, shall con­
tinue to file returns, but shall enter on 
the face of any return on which no wages 
are required to be reported the date of 
the last payment of wages and the date 
when he expects to resume paying wages 
to one or more employees. If an em­
ployer ceases to pay wages as defined in 
section 1426 (a) but continues to pay 
wages as defined in section 1621 (a), no 
final return on Form 941 should be filed 
so long as he continues to pay such 
wages. However, if an employer who 
has been paying remuneration which 
constitutes wages as defined in each of 
such sections permanently cease's to pay 
such wages, a final return is required of 
such employer.

(b) There shall be executed as part of 
each final return on Form 941, Form 941 
PR, or Form 941 V. I., a statement giving 
the address at which the records re­
quired by § 408.609 will*be kept, the name 
of the person keeping such records, and, 
if the business has been sold or otherwise 
transferred to another person, the name 
and address of such person and the date 
on which such sale or other transfer took 
effect. If no such sale or transfer oc­
curred or the employer does not know 
the name of the person to whom the 
business was sold or transferred, that 
fact should be included in the statement. 
In the case of a final return on Form 941, 
the statement shall also set forth the 
date of the last payment of wages for 
services other than domestic service not 
on a farm operated for profit, and 
whether or not the employer will pay 
wages in the ftfture for such domestic 
service. In the case of a final return on 
Form 941 PR or Form 941V. I., the state­
ment shall also set forth the date of the 
last payment of wages.

(c) The last return on Form 942 for 
any employer who ceases to pay wages 
for domestic service in a private home 
not on a farm operated for profit shall 
be marked “Final return” by the em­
ployer or the person filing the return.

§ 408.604 Execution of returns-?-1 a) 
Requirement. Each return shall be 
signed by the employer and shall contain 
or be verified by a written declaration 
that it is made under the penalties of 
perjury. Hie return shall be signed and 
verified by (1) the individual, if the em­
ployer is an individual; (2) the president, 
vice president, or other principal officer, 
if the employer is a corporation; (3) a re-
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sponsible and duly authorized member or 
officer having knowledge of its affairs, if 
the employer is a partnership or other 
unincorporated organization; or (4) the 
fiduciary, if the employer is a trust or 
estate. The employer’s return may be 
executed by an agent in the name of the 
employer if an acceptable power of at­
torney is filed with the collector and if 
such return includes the wages paid to 
all employees of the employer for the pe­
riod covered by the return. In the case 
of the United States or any instrumen­
tality which is wh4flly owned by the 
United States, the return shall be signed 
and verified by the head of the Federal 
agency or instrumentality having control 
of the services with respect to which the 
taxes are imposed, or by such agent or 
agents as such head may designate.

(b) Penalties of perjury. Section 
3809 (a) of the Internal Revenue Code 
provides that any person who willfully 
makes and subscribes any return, state­
ment, or other document, which contains 
or is verified by a written declaration 
that it is made under the penalties of 
perjury, and which he does not believe 
to be true and correct as to every material 
matter, shall be guilty of a felony. The 
punishment for such offense, upon con­
viction thereof, is a fine of not more than 
$2,000 or imprisonment for not more 
than five years, or both.

§ 408.605 Use of prescribed forms.
(a) Copies of the prescribed return forms 
will so far as possible be regularly fur­
nished employers by collectors without 
application therefor. An employer will 
not be excused from making a return, 
however, by the fact that no return form 
has been furnished to him. Employers 
not supplied with the proper forms 
should make application therefor to the 
collector in ample time to have their 
returns prepared, verified, and filed with 
the collector on or before the due date, 
(See § 408.606, relating to the place and 
time for filing returns; see also § 408.603, 
relating to final returns.) If the pre­
scribed form is not available, a statement 
made by the employer disclosing the 
amount of wages paid during the period 
for which a return is required and the 
amount of taxes due may be accepted as 
a tentative return. If filed within the 
prescribed time the statement so n\ade 
will relieve the employer from liability 
for the addition to tax imposed for the 
delinquent filing of the return (see 
§ 408.909, relating to the addition to tax), 
provided that without unnecessary delay 
such tentative return is supplemented by 
a return made on the proper form.

(b) Each return, together with a copy 
thereof, if the return is filed on Form 
941, Form 941 PR, or Form 941 V. I., and 
any supporting data, shall be filled in and 
disposed of in accordance with the in­
structions and regulations applicable 
thereto. (See § 408.606, relating to 
the place and time for filing returns, 
and § 408.609 (c) and (e), relating to 
copies of returns, schedules, and state­
ments, and to the place and period for 
keeping records.) The return shall be 
carefully prepared so as fully and accu­
rately to set forth the data therein 
called for. Returns which have not been 
so prepared will not be accepted as

RULES AND REGULATIONS

meeting the requirements of the act. 
Only one return on any one prescribed 
form for a tax-return period shall be 
filed by or for an employer. Any sup­
plemental return filed for such period in 
accordance with § 408.702 of § 408.703 
shall constitute a part of such return. 
Consolidated returns of parent and sub­
sidiary corporations are not permitted.

(c) If in a return, or in any other 
manner, the employer fails to report, or 
incorrectly reports, to the collector, the 
name, account number, or wages of an 
employee, the employer shall fully ad­
vise the collector of the omission or error 
by letter; except that such letter is not 
required if the omission or error is cor­
rected by adjustment, supplemental 
return, credit, refund, or abatement, 
within seven months after the date the 
correct data are ascertained. The em­
ployer shall include in such letter his 
identification number (except that an 
identification number need not be in­
cluded if the omission or error is with re­
spect to information required to be 
reported on a return on Form 942), each 
tax-return period for which the data 
were omitted or for which the incorrect 
data were furnished, the data incorrectly 
reported for each period, and the data 
which should have been reported. A 
copy of such letter shall be retained by 
the employer as a part of his records.

§ 408.606 Place and time for filing 
returns. Each return on Form 941 shall 
be filed with the collector for the district 
in which is located the principal place of 
business of the employer, or, if the em­
ployer has no principal place of business 
in a collection district of the United 
States, with the collector at Balti­
more, Md. Each return on Form 941 
PR shall be filed with the collector’s 
office in Puerto Rico, and each return 
on Form 941 V. I. shall be filed with 
the collector’s office in the Virgin 
Islands. Each return on Form 942 shall 
be filed with the collector for the district 
in which is located the legal residence of 
the employer. Except as provided in 
§ 408.603, relating to final returns, each 
return shall be filed on or before the last 
day of the first month following the 
period for which it is made. However, 
if, and only if, the return is accompanied 
by depositary receipts, Form 450, show­
ing timely deposits, in full payment of 
the taxes due for the entire calendar 
quarter, the return may be filed on or 
before the lOth day of the second month 
following the period for which it is made. 
For the purpose of the preceding sen­
tence, the timeliness of the deposit will 
be determined by the date of the en­
dorsement by a designated commercial 
bank or by a Federal Reserve bank made 
on the reverse side of Form 450. Deposit 
of the taxes for the last month of the 
calendar quarter with a designated com­
mercial bank or a Federal Reserve hank, 
as the case may be, may be made on or 
before the last day of the first month 
following the close of such quarter. If 
the last day for filing any return falls 
on Sunday or a legal holiday, the return 
may be filed on the next following busi­
ness day. If placed in the mails, the re­
turn shall be posted in ample time to

reach the collector’s office, under ordi­
nary handling of the mails, on or before 
the due date. As to additions to tax for 
failure to file a return within the pre­
scribed time, see § 408.909. See also sec­
tion 2707 of the Internal Revenue Code 
relating to penalties.

§ 408.607 Payment of tax—(a) In gen­
eral. The employee tax and the em­
ployer tax required to be reported on 
each return on Form 941, Form 941 PR, 
Form 941 V. I., or Form 942 are due and 
payable to the collector, without assess­
ment by the Commissioner or notice by 
the collector, at the time fixed for filing 
such return. For provisions relating to 
interest, additions to tax, and penalties, 
see §§408.907, 408.908, and 408.909 and 
section 2707 of the Internal Revenue 
Code.

(b) Use of Federal Reserve banks and 
authorized commercial banks in connec­
tion with payment of taxes—(1) Re­
quirement. Except as provided in sub- 
paragraph (2) of this paragraph, if dur­
ing any calendar month the aggregate 
amount of

(1) The employee tax withheld under 
section 1401,

(ii) The employer tax for such month 
under section 1410, and

(iii) The income tax withheld at 
source on wages under section 1622,
of the Internal Revenue Code, exclusive 
of taxes with respect to wages reportable 
on a return on Form 942, exceeds $100 
in the case of an employer, it will be the 
duty of such employer to deposit such 
amount within 15 days after the close of 
such calendar month with a Federal Re­
serve bank. The remittance of such 
amount shall be accompanied by a Fed­
eral Depositary Receipt (Form 450). 
Such depositary receipt shall be prepared 
in accordance with the instructions and 
regulations applicable thereto. The em­
ployer, at his election, may forward 
such remittance, together with such de­
positary receipt, to a commercial bank 
authorized in accordance with Treasury 
Department Circular No. 848 to accept 
remittances of the aforementioned taxes 
for transmission to a Federal Reserve 
bank. After the Federal Reserve bank 
has validated the depositary receipt, 
such depositary receipt will be returned 
to the employer. Every employer mak­
ing deposits pursuant to this section shall 
attach to his return for the calendar 
quarter with respect to which such de­
posits are made, in part or full payment 
of the taxes shown thereon, depositary 
receipts so validated, and shall pay to the 
collector the balance, if any, of the taxes 
due for such quarter.

(2) Payments for last month of the 
calendar quarter. With respect to the 
taxes specified in subparagraph (1) of 
this paragraph for the last month of 
the calendar quarter, the employer may 
either include with his return direct re­
mittance to the collector for the amount 
of such taxes or attach to such return 
a depositary receipt validated by a Fed­
eral Reserve bank as provided in sub- 
paragraph (1) of this paragraph. 
Payment of the taxes required to be re­
ported on each return, in the form of 
validated depositary receipts or direct
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remittances, shall be made to the col­
lector at the time fixed for filing such 
return. If a deposit is made for the last 
month of the quarter, the employer shall 
make it in ample time (whether before, 
on, or after the 15th day of the succeed­
ing month) to enable the Federal Re­
serve bank to return the validated 
receipt to the employer so that it can 
be attached to and filed with the em­
ployer’s return at the time so fixed.

(3) Procurement of prescribed form. 
Initially, Form 450, Federal Depositary 
Receipt, will so far as possible be fur­
nished the employer by the collector. 
An employer not supplied with the 
proper form should make application 
therefor to the collector in ample time 
to have such form available for use in 
making his initial deposit within the 
time prescribed in subparagraph (1) of 
this paragraph. Thereafter a blank 
form will be sent to the employer by the 
Federal Reserve bank when returning 
the validated depositary receipt. An 
employer may secure additional forms 
from a Federal Reserve bank by applying 
therefor and advising the bank of. his 
identification number. The employer’s 
identification number and name, on each 
depositary receipt, should be the same 
as they are required to be shown on the 
return to be filed with the collector. 
The address of the employer, as shown 
on each depositary receipt, should be the 
address to which the receipt should be 
returned following validation by the 
Federal Reserve bank.

§ 408.608 When fractional part of 
cent may be disregarded. In the pay­
ment of taxes to the collector a frac­
tional part of a cent shall be disregarded 
unless it amounts to one-half cent or 
more, in which case it shall be increased 
to 1 cent. Fractional parte of a cent 
shall not be disregarded in the computa­
tion of taxes. See § 408.304 for provi­
sions relating to fractional parts of a 
cent in connection with the deduction 
of employee tax from wages.

§ 408.609 Records—(a) Records of 
employers. (1) Every employer liable 
for tax shall keep accurate records of 
all remuneration paid to his employees 
after December 31, 1950, for services 
Performed for him after December 31, 
1936. Such records shall show With 
respect to each employee—

(i> The name, address, and account 
number of the employee (see § 408.504, 
relating to account numbers), and such 
additional information with respect to 
the employee as is required by § 408.504 
(a) when the employee does not advise 
the employer what his account number 
and name are as shown on an account 
number card issued to the employee by 
the Social Security Administration;

(ii) To the extent material to the de­
termination of tax liability, the dates on 
which the employee worked during each 
calendar quarter, including the days for 
which remuneration is paid or payable 
to the employee, and the character of the 
services performed (see §§ 408.210 and 
408.227 (h), relating respectively to serv­
ices not in the course of the employer’s 
trade or business and to domestic service 
in a private'home of the employer not 
°n a farm operated for profit), and in

addition, in the case of agricultural 
labor, whether such agricultural labor is 
performed on a full-time basis, and the 
date on which the employer-employee 
relationship commenced in each instance 
and, if terminated, the date of the termi­
nation thereof (see § 408.208, relating to 
agricultural labor);

(iii) The total amount (including any 
sum withheld therefrom as tax or for 
any other reason) and date of each re­
muneration payment and the period of 
services covered by such payment;

(iv) The amount of such remuneration 
payment which constitutes wages sub­
ject to tax (see §§ 408.226 and 408.227); 
and

(v) The amount of employee tax with­
held or collected with respect to such 
payment, and, if collected at a time other 
than the time such payment was made, 
the date collected.
The term “remuneration”, as used in 
this paragraph, includes all payments 
whether in cash or in a medium other 
than cash, except that the term does not 
include payments in a medium other 
than cash (a) for services not in the 
course of the employer’s trade or busi­
ness, (b) for domestic service in a pri­
vate home of the employer not on a farm 
operated for profit, or (c) for agricul­
tural labor. (For provisions relating to 
the exclusion from wages of payments 
in a medium other than cash for such 
services, see § 408.227 (g).)

(2) If the total remuneration payment 
(subparagraph (1) (iii) of this para­
graph) and the amount thereof which is 
taxable (subparagraph (1) (iv) of this 
paragraph) are not equal, the reason 
therefor shall be made a matter of rec­
ord. Accurate records of the details of 
each adjustment or settlement made 
pursuant to § 408.702 or § 408.703 shall 
also be kept.

(3) No particular form is prescribed 
for keeping the records required by this 
paragraph (a). Each employer shall use 
such forms and systems of accounting 
as will enable the Commissioner to as­
certain whether the taxes for which the 
employer is liable are correctly computed 
and paid.

(b) Records of employeesv While not 
mandatory, it is advisable for each em­
ployee to keep permanent, accurate rec­
ords showing the name and address of 
each employer for whom he performs 
services as an employee, the dates of 
beginning and termination of such serv­
ices, the information with respect to 
himself which is required by paragraph 
(a) of this section to be kept by employ­
ers, and the receipts furnished in accord­
ance with the provisions of § 408.306. 
(See, however, paragraph (d) of this sec­
tion, relating to records of claimants.)

(c) Copies of returns, schedules, and 
statements. Every employer who is re­
quired, by the regulations in this part 
or by Instructions applicable to any form 
prescribed thereunder, to keep any copy 
of any return, schedule, statement, or 
other document, shall keep such copy 
as part of his records.

(d) Records of claimants. Any per­
son (including an employee) claiming 
refund, credit, or abatement of any tax, 
penalty, or interest shall keep a com­

plete and detailed record with respect 
to such tax, penalty, or interest.

(e) Place and period for keeping rec­
ords. (1) All records required by the 
regulations in this part shall be kept, 
by the person required to keep them, 
at one or more convenient and safe lo­
cations accessible to internal revenue 
officers. Such records shall at all times 
be open for inspection by such officers. 
If the employer has a principal place of 
business in the United States, the rec­
ords required by paragraphs (e) and (d) 
of this section shall be kept at such place 
of business.

(2) Records required by paragraphs 
(a) and (c) of this section shall be main­
tained for a period of at least four years 
after the date the tax to which they re­
late becomes due, or the date the tax 
is paid, whichever is the later. Records 
required by paragraph (d) of this sec­
tion (including any record required by 
paragraph (a) or (c) which relates to 
a claim) shall be maintained for a pe­
riod of at least four years after the date 
the claim is filed.
S ubpart G—Adjustments op Employee 

Tax and Employer Tax 
Section 1401 (c) o r  the Act

ADJUSTMENTS
If more or less than the correct amount of 

tax Imposed by section 1400 is paid with re­
spect to any payment of remuneration, 
proper adjustments, with respect both to the 
tax and the amount to be deducted, shall be 
made, without interest, in such manner and 
at such times as may be prescribed by regu­
lations made under this subchapter. (Sec. 
1401 (c), I. R. C., as amended by sec. 602 (a), 
Social Security Act Amendments of 1939, 53 
Stat. 1382.)

Section 1401 (d) (4) (A) o r  the Act

SPECIAL RULES IN CASE OP FEDERAL EMPLOYEES
In the case of remuneration received from 

the United States or a wholly owned instru­
mentality thereof during any calendar year 
after the calendar year 1950, each head of a 
Federal agency or instrumentality who makes 
a return pursuant to section 1420 (e) and 
each agent, designated by the head of a Fed­
eral agency or instrumentality, who makes a 
return pursuant to such section shall, for 
the purposes of subsection (c) * * *, be
deemed a separate employer; * • *. (Sec. 
1401 (d) (4) (A), I. R. C., as added by 
sec. 203 (c ), Social Security Act Amendments 
Of 1950, 64 Stat. 527.)

Section 1411 o r  the  Act 
adjustment o r  tax

If more or less than the correct amount of 
tax imposed by section 1410 is paid with re­
spect to any payment of remuneration, proper 
adjustments with respect to the tax shall be 
made, without interest, in such manner and 
at such times as may be prescribe*, by regu­
lations made under this subchapter. For the 
purposes of this section, in the case of re­
muneration received from the United States 
or a wholly owned instrumentality thereof 
during any calendar year after the calendar 
year 1950, each head of a Federal agency or 
Instrumentality who makes a return pursu­
ant to section 1420 (e) and each agent, desig­
nated by the head of a Federal agency or 
instrumentality, who makes a return pursu­
ant to such section shall be deemed a sep­
arate employer. (Sec. 1411, I. R. C., as 
amended by sec. 605, Social Security Act 
Amendments of 1939, 53 Stat. 1383; sec. 202
(c), (d), Social Security Act Amendments 
Of 1950, 64 Stat. 525.)
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§ 408.701 Adjustments in general. 

Errors in the payment of employee tax 
and employer tax must be adjusted in 
certain cases without interest. Not all 
corrections of erroneous collections or 
payments of tax, however, constitute 
adjustments within the meaning of the 
act and the regulations in this part. The 
various situations under which such ad­
justments shall be made are set forth 
in § § 408.702 and 408.703, the provisions 
of which also relate to settlement other 
than by adjustment under certain cir­
cumstances set forth therein. No under­
payment of employee tax or employer 
tax shall be reported pursuant to such 
sections after receipt from the collec­
tor of notice and demand for payment 
thereof based upon an assessment, but 
the amount shall be paid in accordance 
with such notice and demand. Every 
return on which an adjustment or set­
tlement is reported pursuant to § 408.702 
or § 408.703 must have securely attached 
as a part thereof a statement explain­
ing the adjustment or settlement, desig­
nating the tax-return period in which 
the error was ascertained, and setting 
forth such other information as may 
be required by the regulations in this 
part and by the instructions relating 
to the return. If an adjustment of an 
overcollection of employee tax which an 
employer has repaid to an employee is 
reported on a return, such statement 
shall include the fact that such tax was 
repaid to the employee. If the adjust­
ment relates to an overcollection of em­
ployee tax in a prior year, the employer’s 
statement explaining the adjustment 
shall also show that the employer has 
obtained from the employee a written 
statement that the employee has not 
claimed and will not claim refund or 
credit of the amount of such overcollec­
tion. (See § 408.702 (b) (2).) Amounts 
deducted from remuneration of an em­
ployee and other settlements between an 
employee and his employer, in correction 
of an overcollection or undercollection 
of employee tax, shall be reflected in the 
amounts shown on statements furnished 
by the employer to the employee in ac­
cordance with section 408.306, relating 
to receipts for employees. For purposes 
of this section and §§ 408.702 and 408.703, 
in the case of remuneration received 
from the United States or a wholly 
owned instrumentality thereof, each 
head of a Federal agency or instrumen­
tality, and each agent designated by the 
head of a Federal agency or instrumen­
tality, who makes a return pursuant to 
section 1420 (e) of the act is deemed to 
be a separate employer.

§ 408.702 Adjustment of employee 
tax—(a) Under collections—(1) Prior 
to filing of return. If no employee tax 
or less than the correct amount of em­
ployee tax is deducted from any pay­
ment of wages to an employee and the 
error is ascertained prior to the time the 
return is filed with the collector for the 
period in which such wages are paid, the 
employer shall nevertheless report on 
such return and pay to the collector the 
correct amount of employee tax. How­
ever, the reporting and payment by the 
employer of the correct amount of such 
tax in accordance with this subpara­

graph do not constitute an adjustment, 
and the amount shall not be reported as 
an adjustment on the return.

(2) After return is filed, (i) If no 
employee tax or less than the correct 
amount of employee tax with respect to 
a payment of wages to an employee is 
reported on a return and paid to the col­
lector, the employer shall adjust the un­
derpayment by (a) reporting the addi­
tional amount due by reason of such 
underpayment as an adjustment on a 
.return filed on or before the last day on 
which the return for the tax-return, 
period in which the error is ascertained 
is required to be filed, or (b) reporting 
such additional amount on a supplemen­
tal return for the tax-return period in 
which such payment of wages is made. 
The reporting of such an underpayment 
on a supplemental return constitutes an 
adjustment within the meaning of this 
subparagraph only when the supplemen­
tal return is filed on or before the last day 
on which the return for the tax-return 
period in which the error is ascertained 
is required to be filed. (See § 408.605, 
relating in part to supplemental re­
turns.) The amount of each underpay­
ment adjusted in accordance with this 
subparagraph shall be paid to the col­
lector, without interest, at the time 
fixed for reporting the adjustment. If 
an adjustment is reported pursuant to 
this subparagraph but the amount 
thereof is hot paid when due, interest 
thereafter accrues.

(ii) If no employee tax or less than 
the correct amount of employee tax with 
respect to a payment of wages to an em­
ployee is reported on a return and paid 
to the collector and such underpayment 
is not reported as an adjustment within 
the time prescribed by this subpara­
graph, the amount of such underpay­
ment shall be (a) reported on the em­
ployer’s next return, or (b) reported im­
mediately on a supplemental return. 
(For interest accruing on amounts so re­
ported, see § 408.907.)

(3) Deductions from employee. If an 
employer collects no employee tax or less 
than the correct amount of employee tax 
from an employee with respect to wages 
received by the employee, the employer 
shall collect the amount of the under­
collection by deducting such amount 
from remuneration of the employee, if 
any, under his control after he ascer­
tains the error. Such deductions may be 
made even though the remuneration, for 
any reason, does not constitute wages. 
(See §§ 408.226 and 408.227, relating to 
wages.) If the employer ascertains the 
error prior to the time the return is re­
quired to be filed for the period in which 
such wages are paid, or if the employer 
ascertains the error subsequent to such 
time and the error is subject to adjust­
ment under the provisions of subpara­
graph (2) of this paragraph, the deduc­
tion of the amount of the undercollection 
in correction of such error shall be made 
without interest. The obligation of the 
employee to the employer with respect 
to an undercollection of employee tax 
from the employee not subsequently cor­
rected by a deduction made as prescribed 
in the foregoing provisions of this sub- 
paragraph is a matter for settlement be­
tween the employee and the employer.

The amount of the employee tax, in the 
case of a prior undercollection thereof 
from the employee, shall be reported and 
paid as provided in subparagraphs (l) 
and (2) of this paragraph. If an em­
ployer makes an erroneous collection 
of employee tax from two or more of his 
employees, a separate settlement must be 
made with respect to each employee. 
Thus, an overcollection of employee tax 
from one employee may not be used to 
offset an undercollection of such tax 
from another.

(b) Overcollections—(1) Prior to fil­
ing of return. If an employer (i) during 
any tax-return period collects more than 
the correct amount of employee tax from 
any employee, and (ii) repays the 
amount of the overcollection to the em­
ployee prior to the time the return for 
such period is filed with the collector, 
and (iii) obtains and keeps as part of his 
records the written receipt of the em­
ployee, showing the date and amount of 
the repayment, the employer shall not 
report on any return or pay to the col­
lector the amount of the overcollection. 
However, every overcollection not repaid 
to and receipted for by the employee as 
provided in this subparagraph must be 
reported and paid to the collector with 
the return for the period in which the 
overcollection was made.

(2) After return is filed, (i) If an 
employer collects from any employee and 
pays to the collector more than the cor­
rect amount of employee tax, the em­
ployer shall adjust the overcollection by 
repaying or reimbursing the employee in 
the amount thereof; except that an 
overcollection of employee tax in one 
calendar year is not adjustable in a sub­
sequent calendar year unless the em­
ployer obtains from the employee a writ­
ten statement that the employee has not 
claimed and will not claim refund or 
credit of the amount of such overcollec­
tion. (See section 408.801 (c), relating 
to refund claims by employees, and sec­
tion 408.802, relating to special refunds 
of employee tax.) Such statement shall 
be retained by the employer as a part of 
his records.

(ii) If the amount of the overcollec­
tion is repaid, the employer shall obtain 
and keep as part of his records the writ­
ten receipt of the employee, showing the 
date and amount of the repayment. 
(See § 408.701, relating in part to state­
ments required in explanation of adjust­
ments of overcollections of employee 
tax.)

(iii) If the employer does not repay 
the employee, the employer shall reim­
burse the employee by applying the 
amount of the overcollection against the 
employee tax which attaches to wages 
paid to the employee prior to the expira­
tion of the tax-return period following 
the tax-return period in which the error 
is ascertained. If the amount of the 
overcollection exceeds the amount so ap­
plied against such employee tax, the 
excess amount Shall be repaid to the em­
ployee as required by this subparagraph.

(iv) An overcollection is adjustable 
under this subparagraph only if it is 
completed prior to the expiration of the 
tax-return period following the tax-re­
turn period in which the error, is ascer­
tained by the employer, and then only
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If the adjustment is reported on a return 
filed within the statutory period of limi­
tation upon refunds and credits of the 
tax (see § 408.804, relating to the statu­
tory period). A claim for credit or re­
fund (in accordance with § 408.801) may 
be filed within the period of limitation 
Upon refunds and credits for any over­
collection which cannot be adjusted 
tinder this subparagraph.

§ 408.703 Adjustment of employer 
fax—«(a) Underpayments. (1) If no 
employer tax or less than the correct 
amount of employer tax with respect to a 
payment of wages to an employee is re­
ported on a return and paid to the col­
lector, the employer shall adjust the 
underpayment by (i) reporting the ad­
ditional amount due. by reason of such 
underpayment as an adjustment on a 
return filed on or before the last day 
on which the return for the tax-return 
period in which the error is ascertained 
is required to be filed, or (ii) reporting 
such additional amount on a supple­
mental return for the tax-return period 
in which such payment of wages is made. 
The reporting of such an underpayment 
on a supplemental return constitutes an 
adjustment within the meaning of this 
paragraph only when the supplemental 
return is filed on or before the last day 
on which the return for the tax-return 
period in which the error is ascertained 
is required to be filed. (See § 408.605, 
relating in part to supplemental re­
turnsJ The amount of each underpay­
ment adjusted in accordance with this 
paragraph shall be paid to the collector, 
without interest, at the time fixed for 
reporting the adjustment. If an adjust­
ment is reported pursuant to this para­
graph but the amount thereof is not 
paid when due, interest thereafter ac­
crues. . •

(2) If no employer tax or less than the 
correct amount of employer tax with 
respect to a payment of wages to an em­
ployee is reported on a return and paid 
to the collector and such underpayment 
is not adjusted in accordance with the 
provisions of this paragraph, the amount 
of such underpayment shall be (i) re­
ported on the employer’s next return, or 
(ii) reported immediately on a supple­
mental return. (For interest accruing on 
amounts so reported, see § 408.907.)

(b) Overpayments. If (1) an em­
ployer pays more than the correct 
amount of employer tax with respect to 
any payment of remuneration, and (2) 
the employer is required under para­
graph (b) of § 408.702 to adjust a corre­
sponding overpayment of employee tax 
with respect to the same payment of re­
muneration to the employee, the em­
ployer shall adjust the overpayment of 
employer tax to the same extent and on 
the same return or returns on which the 
adjustment of employee tax is reported. 
The adjustment of employer tax shall be 
made by deducting the amount of the 
overpayment from the amount of em­
ployer tax reported on such return or 
returns. No overpayment shall be ad­
justed under this paragraph after the 
expiration of the statutory period of 
limitation upon refunds and credits of 
the tax (see § 408.804, relating to the 
statutory period). If an overpayment
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of employer tax is made with respect to 
a payment of remuneration to an em­
ployee, but no corresponding overpay­
ment of employee tax is made with 
respect to the same payment of re­
muneration, the overpayment of em­
ployer tax is not adjustable under this 
paragraph. (See § 408.801, relating to 
refunds and credits.)

S ubpart H—R efunds, Credits, and 
Abatements

Section 1421 of the Act

OVERPAYMENTS

If more * • * than the correct amount 
of tax imposed by section 1400 or 1410 is paid 
or deducted with respect to any wage pay­
ment and the overpayment * * * of tax
cannot be adjusted under section 1401 (c) 
or 1411 the amount of the overpayment shall 
be refunded * * * in such manner and
at such times (subject to the statutes of 
limitations properly applicable thereto) as 
may be prescribed by regulations made un­
der this subchapter.
Section 2703 (a) of t h e  Internal R evenue

Code, Made Applicable by Section 1430 o f
t h e  A c t

ERRONEOUS PAYMENTS

In general. In the case of any overpayment 
or overcollection of the tax m * * * the
person making such overpayment or overcol- 
lection may take credit therefor against taxes 
due upon any * * * return, and shall
make refund of any excessive amount col­
lected by him upon proper application by the 
person entitled thereto.
Section 3770 (a) of the Internal Revenue 

Code

authority to make abatements, credits,
AND REFUNDS

To taxpayers—(1) Assessments and collec­
tions generally. Except as otherwise pro­
vided by law in the case of income, war- 
profits, excess-profits, estate, and gift taxes, 
the Commissioner, subject to regulations pre­
scribed by the Secretary, is authorized to re­
mit, refund, and pay back all taxes error 
neously or illegally assessed or collected, all 
penalties collected without authority, and all 
taxes that appear to be unjustly assessed or 
excessive in amount, or in any manner 
wrongfully collected.

(2) Assessments and collections after 
limitation period. Any tax (or any interest, 
penalty, additional amount, or addition to 
such tax) assessed or paid after the expira­
tion of the period of limitation properly 
applicable thereto shall be considered an 
overpayment and shall be. credited or re­
funded to the taxpayer if claim therefor 
ŝ filed within the period of limitation for 

filing such claim.
* *  *  *  •

(4) Credit of overpayment of one class 
of tax against another class of tax due. 
Notwithstanding any provision of law to the 
contrary, the Commissioner may, in his dis­
cretion, in lieu of refunding an overpayment 
of tax imposed by any provision of this title 
[Internal Revenue Code], credit such over­
payment against any tax due from the tax­
payer under any other provision of this title.

(5) Delegation of authority to collectors
to  make refunds. The Commissioner, with 
the approval of the Secretary, is authorized 
to delegate to collectors any authority, duty, 
or function which the Commissioner is au­
thorized or required to exercise or perform 
under paragraph (1), (2), * * * or (4)
of this subsection, * * * where the
amount involved (exclusive of interest, pen­
alties, additions to the tax, and additional 
amounts) does not exceed $10,000.

*  *  *  *  *
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(Sec. 3770 (a), I. R. C., as amended by sec. 
608 (b), Second Revenue Act of 1940, 54 Stat. 
1008; sec. 9 (a), act of Aug. 27, 1949, 63 Stat. 
669.)
S ection 3477 of the United States Revised 

Statutes

W HEN ASSIGNAIENT OF CLAIMS VOID

All transfers and assignments made of any 
claim upon the United States, or of any part 
or share thereof, or interest therein, whether 
absolute or conditional, and whatever may 
be the consideration therefor; and all powers 
of attorney, orders, or other authorities for 
receiving payment of any such claim, or of 
any part or share thereof, shall be absolutely 
null and void, unless they are freely made 
and executed in the presence of at least two 
attesting witnesses, after the allowance of 
such a claim, the ascertainment of the 
amount due, and the issuing of a warrant 
for the payment thereof. Such transfers, 
assignments, and powers of attorney, must 
recite the warrant for payment, and must be 
acknowledged by the person making them, 
before an officer having authority to take 
acknowledgments of deeds, and shall be cer­
tified by the officer; and it must appear by 
the certificate that the officer, at the time of 
the acknowledgment, read and fully ex­
plained the transfer, assignment, or warrant 
of attorney to the person acknowledging the 
same.

• * * * •

§ 408.801 Refund or credit of over­
payments which are not adjustable; 
abatement of overassessments—(a) Who 
may make claims. If more than the cor­
rect amount of tax, penalty, or interest 
is paid to the collector, the person who 
paid such tax, penalty, or interest to the 
collector may file a claim for refund of 
such overpayment or such person may 
take crédit for the overpayment against 
any tax under the act reported on any re­
turn which he subsequently files. (See 
paragraph (e) of this section, relating in 
part to overpayments which are adjust­
able.) No refund or credit of employee 
tax shall be allowed if for any reason (for 
example, an overcollection of employee 
tax having been inadvertently included 
by the employee in computing a special 
refund—see § 408.802) the employee 
has claimed the amount thereof as a 
credit against, or refund of, his income, 
tax unless such claim has been rejected. 
If more than the correct amount of tax, 
penalty, or interest is assessed but not 
paid to the collector, the person against 
whom the assessment is made may file a 
claim for abatement of such overassess­
ment. (See also paragraph (c) of this 
section, relating to claims by employees.)

(b) Statements supporting employers’ 
claims for employee tax. Every claim 
filed by an employer for refund, credit, or 
abatement of employee tax collected 
from an employee shall include a state­
ment (1) that the employer has repaid 
the tax to the employee or has secured 
the written consent of such employee to 
allowance of the refund, credit, or abate­
ment, and (2) that the employer has 
obtained from the employee a written 
statement that the employee has not 
claimed and will not claim refund or 
credit of the amount of the overcollec­
tion. In every such case, the employer 
shall maintain as part of his records the 
written receipt of the employee, showing 
the date and amount of the repayment, 
or the written consent of the employee, 
whichever is used in support of the claim, 
and the written statement of the em-
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ployee that he has not claimed and will 
not claim refund or credit of the amount 
of the overcollection. (See paragraph
(d) of this section, relating to form of 
claims.)

(c) Refund claims made "by employees. 
If (1) more than the correct amount 
of employee tax is collected by an em­
ployer from an employee and paid to the 
collector, and (2) such overcollection is 
not adjustable under § 408.702, and (3) 
the employee has not claimed reimburse­
ment through credit against, or refund 
of, his income tax (or if so claimed, the 
claim has been rejected), and (4) the 
employee does not receive reimburse­
ment in any manner from such employer 
and does not authorize the employer to 
file a claim and receive refund or credit, 
such employee may file a claim for 
refund of such overpayment. The em­
ployee shall submit with the claim a 
statement setting forth whether the em­
ployee has claimed credit against, or re­
fund of, his income tax by reason of a 
special refund for the calendar year of 
such overcollection, and the amount, if 
any, so claimed. The employee shall 
also submit with the claim a state­
ment setting forth the extent, if any, 
to which the employer has reimbursed 
the employee in any manner for the 
overcollection, the amount, if any, of 
credit or refund of such overpayment 
claimed by the employer or authorized 
by the employee to be claimed by 
the employer, and such facts as will 
establish that the overpayment is not 
adjustable under § 408.702. The em­
ployee shall obtain such statement, if 
possible, from the employer, who should 
include in such statement the fact that 
it is made in support of a claim- against 
the United States to be filed by the em­
ployee for refund of employee tax paid 
by such employer to the collector of in­
ternal revenue. If the employer’s state­
ment is not submitted with the claim, 
the employee shall make the statement 
to the best of his knowledge and belief, 
and shall include therein an explanation 
of his inability to obtain the statement 
from the employer. (For provisions re­
lating to special refunds of employee 
tax on wages over $3,600, see § 408.802.)

(d) Form of claims. (1) Each claim 
for refund or abatement under this sec­
tion shall be made on Form 843 in ac­
cordance with the regulations in this 
part and with the instructions relating to 
such form, and shall designate the tax- 
return period in which the error was as­
certained. Copies of Form 843 may be 
obtained from any collector. If credit is 
taken under this section, a claim on 
Form 843 is not required, but the return 
on which such credit is claimed shall 
have attached as a part thereof a state­
ment which shall constitute the claim for 
credit, setting forth in detail the grounds 
and facts relied upon in support of the 
credit, designating the tax-return period 
in which the error was ascertained, and 
showing such other information as is re­
quired by the regulations in this part or 
by the instructions relating to the return.

(2) Whenever a claim for refund, 
credit, or abatement is made with respect 
to remuneration which was erroneously 
reported on a return or schedule thereof, 
such claim shall include a statement

RULES AND REGULATIONS

showing (i) the identification number of 
the employer, if he was required to make 
application therefor, (ii) the name and 
account number of the employee for 
whom such remuneration was so re­
ported, (iii) the period covered by such 
return or schedule, (iv) the amount of 
remuneration actually reported as wages 
for such employee, and (v) the amount 
of wages which should have been re­
ported for such employee.

(e) Limitations on claims. No refund 
or credit will be allowed after the expira­
tion of the applicable statutory period of 
limitations, except upon one or more of 
the grounds set forth in a claim filed 
prior to the expiration of such period. 
For provisions relating to the period of 
limitation upon refunds and credits, see 
§ 408.804. No refund or credit of an 
overpayment will be allowed if such 
overpayment is adjustable under § 408. 
702 or § 408.703.

(f) Claims improperly made. Any 
claim which does not comply with the 
requirements of this section will not be 
considered for any purpose as a claim for 
refund, credit, or abatement.

(g) Proof of representative capacity. 
If a return is made by an individual who 
thereafter dies and a refund claim is 
made by a legal representative of the 
deceased, certified copies of the letters 
testamentary, letters of administration, 
or other similar evidence must be an­
nexed to the claim, to show the authority 
of the executor, administrator, or other 
fiduciary by whom the claim is made. 
If an executor, administrator, guardian, 
trustee, receiver, or other fiduciary 
makes a return and thereafter a refund 
claim is made by the same fiduciary, 
documentary evidence to establish the 
legal authority of the fiduciary need not 
accompany the claim, provided a state­
ment is made in the claim showing that 
the return was made by the fiduciary and 
that the latter is still acting. In such 
cases, if a refund or interest is to be 
paid, letters testamentary, letters of ad­
ministration, or other evidence may be 
required, but should be submitted only 
upon the receipt of a specific request 
therefor. If a claim is made by a fidu­
ciary other than the one by whom the 
return was made, the necessary docu­
mentary evidence should accompany the 
claim. The claim may be executed by 
the agent of the person assessed, but in 
such case a power of attorney must ac­
company the claim.

S e c t io n  1401 (d) (3) a n d  (4) of t h e  A c t

SPECIAL REFUNDS

(3) Wages received after 1950. If by reason 
of an employee receiving wages from more 
than one employer during any calendar year 
after the calendar year '1950, the wages re­
ceived by him during such year exceed $3,600, 
the employee shall be entitled to a refund of 
any amount of tax, with respect to such 
wages, imposed by section 1400 and deducted 
from the employee’s wages (whether or not 
paid to the collector), which exceeds the tax 
with respect to the first $3,600 of such wages 
received. Refund under this section may b© 
made in accordance with the provisions of 
law applicable in the case of erroneous or 
illegal collection of the tax; except that no 
such refund shall be made unless (A) the 
employee makes a claim, establishing his 
right thereto, after the calendar year in

I

which the wages were received with respect 
to which refund of tax is claimed, and (R) 
such claim is, made within two years aftw 
the calendar year in which such wages were 
received. No interest shall be allowed or paid 
with respect to any such refund.

(4) Special rules in the case of Federal and 
State employees.—(A) Federal employees. 
In the case of remuneration received from 
the United States or a wholly owned instru­
mentality thereof during any calendar year 
after the calendar year 1950, each head of a 
Federal agency or instrumentality who makes 
a return pursuant to section 1420 (e) and 
each agent, designated by the head of a 
Federal agency or instrumentality, who 
makes a return pursuant to such section 
shall, for the purposes of * * * para­
graph (3) of this subsection, be deemed a 
separate employer; and the term “wages” 
includes, for the purposes of paragraph (3) 
of this subsection, the amount not to exceed 
$3,600, determined by each such head or 
agent as constituting wages paid to an 
employee.

(B) State employees. For the purposes 
of paragraph (3) of this subsection, in the 
case of remuneration received during any 
calendar year after the calendar year 1950, 
the term “wages” includes such remunera­
tion for services covered by an agreement 
made pursuant to section 218 of the Social 
Security Act as would be wages if such serv­
ices constituted employment; the term "em­
ployer” includes a State or any political sub­
division thereof, or any instrumentality of 
any one or more of the foregoing; the term 
“tax” or “tax imposed by section 1400” in­
cludes, in the case of services covered by an 
agreement made pursuant to section 218 of 
the Social Security Act, an amount equiva­
lent to the tax which would be imposed by 
section 1400, if such services constituted em- 

. ployment as defined in section 1426; and the 
provisions of paragraph (3) of this subsec­
tion shall apply whether or not any amount 
deducted from the employee’s remuneration 
as a result of an agreement made pursuant 
to section 218 of the Social Security Act has 
been paid to the Secretary of the Treasury. 
(Sec. 1401 (d) (3), (4), I. R. C., as added by 
sec. 203 (c), Social Security Act Amendments 
of 1950, 64 Stat. 527.)

Section 322 (a) (4) o f  the Internal
R e v e n u e  C od e

CREDIT FOR “ SPECIAL REFUNDS” *OF EMPLOYEE 
SOCIAL SECURITY TAX

The Commissioner is authorized to pre­
scribe, with the approval of the Secretary, 
regulations providing for the crediting 
against the tax Imposed by this chapter 
[chapter 1—income tax] for any taxable year 
of the amount determined by the taxpayer 
or the Commissioner to be allowable under 
section 1401 (d) as a special refund of tax 
Imposed on wages received during the calen­
dar year in which such taxable year begins. 
If more than one taxable year begins in such 
calendar year, such amount shall not be al­
lowed under this section as a credit against 
the tax for any taxable year other than the 
last taxable year so beginning. The amount 
allowed as a credit under such regulations 
shall, for the purposes of this chapter, be 
considered an amount deducted and with­
held at the source as tax under subchapter D 
of chapter 9. (Sec. 322 (a) (4), I. R. C., as 
added by sec. 206 (b) (1), (c), Social Security 
Act Amendments of 1950, 64 Stat. 538.)

Section 48 (a) of the Internal Revenue 
Code

TAXABLE YEAR

“Taxable year” means the calendar year, or 
the fiscal year ending during such calendar 
year, upon the basis of which the net income 
Is computed under this Part [part IV, sub­
chapter B, chapter 1], “Taxable year” 
means, in the case of a return made for a
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fractional part of a year under the provisions 
of this chapter {chapter 1—income tax] or 
under regulations prescribed by the Commis­
sioner with the approval of the Secretary, the 
period for which such return is made. (Sec.
48 (a), I. R. C., as amended bysecs. 101, 133
(d) , Revenue Act of 1942,56 Stat. 802,835.)

§ 408.802 Special refunds of employee 
tax on wages over $3,609—-(a) In gen­
eral. It, during any calendar year com­
mencing after December 31,1950, an em­
ployee receives wages in excess of $3,600 
from two or more employers, the em­
ployee shall be entitled to a special re­
fund of the amount, if any, by which the 
employee tax imposed with respect to  
such wages and deducted therefrom 
(whether or not paid to the collector) 
exceeds the employee tax with respect to 
the first $3,600 of such wages. (See 
§§408.226 and 408.227, relating to 
wages.)

Example (1). Employee A in the calendar 
year 1951 receives taxable wages in the 
amount of $2,000 from each of his employers 
B, C, and D, for services performed during 
such year (or at any time ¿iter December 81, 
1936), or a total of $6,000. Employee tax is 
deducted from A’s wages, in the amount of 
$30 by B and $30 by G, or a total of $60. Em­
ployer D pays employee tax in the amount of 
$30 to the collector without deducting such 
tax from A’s wages. The employee tax with 
respect to the first $3,600 of such wages is 
$54. A is entitled to a special refund of $6.

Example (2). Employee E in the calendar 
year 1951 performs employment for employ­
ers P and G, for which E is entitled to re­
muneration of $3,600 from each employer, or 
a total of $7,200. - On account of such em­
ployment E in 1950 received an advance pay­
ment of $600 in wages from F; and in 1951 
receives wages in the amount of $3,000 from 
F, and $3,600 from G. Employee tax was de­
ducted as follows: In 1950, $9 by employer F ;„ 
and in 1951, $45 by employer F, and $54 by 
employer G. Thus E in the calendar year 
1951 received $6,600 in wages, from which $99 
of employee tax was deducted. The amount 
of employee tax with respect to the first 
$3,600 of such wages received in 1951 is $54.
E is entitled to a special refund of $45. (The 
$600 advance of wages received in 1950 from 
F, and $9 of employee tax with respect there­
to, have no bearing in computing E’s special 
refund for 1951, because the wages were .not 
received in 1951; and such amounts could 
not form the basis for a special refund unless 
E during 1950 received from F and at least 
one more employer wages totaling more than 
$3,000, in which case E’s right to refund 
would be determined under section 1401 (d) 
(2) of the act, which is dealt with in 
S 402.705 (c) of Regulations 106.)

(b) Special rules pertaining to Federal 
and State employees—(1) Federal em­
ployees. For the purpose of special re­
funds of employee tax, each head of a 
Federal agency or of a wholly owned 
instrumentality of the United States who 
makes a return pursuant to section 1420
(e) of the act (and each agent designated 
by a head of a Federal agency or instru­
mentality who makes a return pursuant 
to such section) is considered a separate 
employer. For such purpose, the term 
“wages,” includes the amount, not in ex­
cess of $3,600, which each such head (or 
agent) determines to constitute wages 
paid an employee. For example, if wages 
received by an employee during any cal­
endar year are reportable by two or more 
agents of one or more Federal agencies 
and the amount of such wages is in ex­
cess of $3,600, the employee shall be en­
titled to a special refund of the amount,

If any, by which the employee tax im­
posed with respect to such wages and 
deducted therefrom exceeds the em­
ployee tax with respect to the first $3,600 
of such wages. Moreover, if an em­
ployee receives wages during any calen­
dar year from an agency or wholly 
owned instrumentality of the United 
States from one or more other employers, 
either private or governmental, and the 
amount of such wages is in excess of 
$3,600, the employee shall similarly be 
entitled to a special refund.

(2) State employees. For the purpose 
of special refunds of employee tax, the 
term “wages” includes such remunera­
tion for services covered by an agreement 
made pursuant to section 218 of the So­
cial Security Act, relating to voluntary 
agreements for coverage of employees of 
State and local governments, as would 
be wages if such services constituted em­
ployment (see §§ 408.226 and 408.227, re­
lating to wages); the term “employer’* 
includes a State or any political subdi­
vision thereof, or any instrumentality 
of any one or more of the foregoing; and 
the term “tax” or “tax imposed by sec­
tion 1400” includes an amount equivalent 
to the employee tax which would be 
imposed by section 1400 of the act if such 
services constituted employment. In the 
case of employees of a State or local 
government, the provisions of paragraph 
(a) of this section are applicable whether 
or not any amount deducted from the 
employee’s remuneration as a result of 
an agreement made pursuant to section 
218 of the Social Security Act has been 
paid to the Secretary. Thus, the special 
refund provisions are applicable to 
amounts equivalent to employee tax de­
ducted in any calendar year from em­
ployees’ remuneration by States, politi­
cal subdivisions, or instrumentalities 
pursuant to agreements made under sec­
tion 218 of the Social Security Act. 
Moreover, if an employee receives wages 
during any calendar year from a State, 
political subdivision, or instrumentality 
thereof and from one or more other 
employers, either private or govern- 
metal, and the amount of such wages is 
in excess of $3,600, the special refund 
provisions are applicable with respect to 
such wages.

(c) Claims for special refund—(1) Ip 
general. No special refund of employee 
tax will be allowed unless (i) the em­
ployee files a claim, establishing his right 
thereto, after the calendar year in which 
the wages are received with respect to 
which the special refund of tax is 
claimed, and (ii) such claim is filed 
within two years after the calendar 
year in which such wages are received. 
Each such claim shall be made with re­
spect to wages received within one cal­
endar year (regardless of the year or 
years after 1936 during which the serv­
ices are performed for which such wages 
are received).

(2) Individual required to file income 
tax return. If an employee is entitled 
to a special refund of employee tax with 
respect to wages received during any cal­
endar year commencing after December 
31, 1950, and is required under chapter 
1 of the Internal Revenue Code to file an 
Income tax return for such calendar 
year (or for his taxable year beginning

in such calendar year or, if the em­
ployee has more than one taxable year 
beginning in such calendar year, for his 
last taxable year beginning in the cal­
endar year), the employee shall claim 
credit for such refund, against the tax 
for such year imposed by chapter 1 of 
the Internal Revenue Code (which chap­
ter relates to the income tax), in accord­
ance with the applicable provisions of 
the regulations prescribed under such 
chapter. As used herein, the term “tax­
able year” shall have the meaning as­
signed to it by section 48 (a) of the 
Internal Revenue Code, set forth above, 
and the regulations prescribed there­
under.

(3) Individual not required to file in­
come tax return. If an employee is en­
titled to a special refund of employee 
tax with respect to wages received during 
any calendar year commencing after De­
cember 31, 1950, and is not required un­
der chapter 1 of the Internal Revenue 
Code to file an income tax return for 
such calendar year (or for his taxable 
year beginning in such calendar year or, 
if the employee has more than one tax­
able year beginning in such calendar 
year, for his last taxable year beginning 
in the calendar year), the employee shall 
claim such refund in accordance with the 
provisions of this section. Each claim 
for special refund under this section shall 
be made on Form 843, in accordance with 
the regulations in this subpart and the 
instructions relating to such form, and 
shall be filed with the collector for the 
district in which the employee resides 
or, If the employee does not reside in a 
collection district of the United States, 
with the collector at Baltimore, Md. 
The employee shall submit with the 
claim, as a part thereof, a statement set­
ting forth the reason why he is entitled 
to claim the special refund in accordance 
with the regulations in this section, to­
gether with the following information, 
with respect to each employer from 
whom he received wages during the cal­
endar year: (i) The name and address 
of such employer, (ii) the account num­
ber of the employee and the employee’s 
name as reported by the employer on his 
returns, (iii) the amount of wages re­
ceived during the calendar year to which 
the claim relates, (iv) the amount of em­
ployee tax on such wages deducted by 
the employer, and (v) the amount of 
such tax, if any, which has been refunded 
or otherwise returned to the employee. 
Other information may be required, but 
should be submitted only upon request. 
No interest will be allowed or paid by the 
Government on the amount of any spe­
cial refund claimed on Form 843 in 
accordance with the provisions of this 
section.

S e c t io n  1422 o p  t h e  Act
ERRONEOUS PAYMENTS

Any tax paid under this subchapter by a 
taxpayer with respect to any period with re­
spect to  which he is not liable to tax under 
this subchapter shall be credited against the 
tax, if any, Imposed by subchapter B upon 
such taxpayer, and the balance, if any, shall 
be refunded.

§ 408.803 Credit and refund of taxes 
paid for period during ivhich liability 
existed under subchapter B of chapter 9 
of the Internal Revenue Code. If any
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person pays any amount as tax under the 
Federal Insurance Contributions Act 
with respect to any period for which he 
is not liable for such tax and such per­
son is liable for a tax imposed by sub­
chapter B of chapter 9 of the Internal 
Revenue Code, the amount paid as tax 
under the Federal Insurance Contribu­
tions Act shall be credited against the 
tax for which the person is liable under 
such subchapter and the balance, if any, 
shall be refunded. Each claim for re­
fund under this section shall be made in 
accordance with § 408.801. Each claim 
for credit under this section shall be 
made on Form 843 in accordance with 
the instructions relating to such form 
and the applicable provisions of § 408.801. 
See section 1531 of subchapter B of 
chapter 9 of the Internal Revenue Code 
for credit or refund of amounts paid as 
tax under such subchapter for any pe­
riod during which liability existed under 
the Federal Insurance Contributions 
Act.
S e c t io n  1636 o r  t h e  I n t e r n a l  R e v e n u e  C ode

PERIOD OF LIMITATION UPON REFUNDS AND 
CREDITS OF CERTAIN EMPLOYMENT TAXES

(a) General rule. In the case of any tax
Imposed by subchapter A of this chap­
ter * * *.

( 1 ) Period of limitation. Unless a claim 
for credit or refund is filed by the taxpayer 
within three years from the time the return 
was filed or within two years from the time 
the tax was paid, no credit or refund shall 
be allowed or made after the expiration of 
whichever of such periods expires the later. 
If no return is filed, then no credit or re­
fund shall be allowed or made after two 
years from the time the tax was paid, unless 
before the expiration of such period a claim 
therefor is filed by the taxpayer.

(2) Limit on airlount of credit or refund. 
The amount of the credit or refund shall not 
exceed the portion of the tax paid—

(A) If a return was filed, and the claim 
was filed within three years from the time 
the return was filed, during the three years 
Immediately preceding the filing of the claim.

(B) If a claim was filed, and (i) no return 
was filed, or (ii) if the claim was not filed 
within three years from the time the return 
was filed, during the two years Immediately 
preceding the filing of the claim.

(C) If no claim was filed and the allowance 
of credit or refund is made within three 
years from the time the return was filed, 
during the three years immediately pre­
ceding the allowance of the credit or refund.

(D) If no claim was filed, and (i) no re­
turn was filed or (ii) the allowance of the 
credit or refund is not made within three 
years from the time the return was filed, 
during the two years immediately p-eceding 
the allowance of the credit or refund.

(b) Penalties, etc. The provisions of sub­
section (a) of this section shall apply to any 
penalty or sum assessed or collected with re­
spect to the tax imposed by subchapter A 
of this chapter * * *.

(c) Date of filing return and date of pay­
ment of tax. For the purposes of this sec­
tion—

(1) If a return for any period ending with 
or within a calendar year is filed before March 
15 of the succeeding calendar year, such re­
turn shall be considered filed on March 15 
of such succeeding calendar year; and

(2) If a tax with respect to remuneration 
paid during any period ending with or with­
in a calendar year is paid before March 15 of 
the succeeding calendar year, such tax shall 
be considered paid on March 15 of such suc­
ceeding calendar year.

(d) Application of section. The provisions 
of this section shall apply only to those taxes

Imposed by subchapter A of this chapter 
• * • which are required to be collected 
and paid by making and filing returns.

(e) Effective date. The provisions of this 
section shall not apply to any tax paid or col­
lected with respect to remuneration paid dur­
ing any calendar year before 1951 or to any 
penalty or sum paid or collected with respect 
to such tax. (Sec. 1636,1. R. C., as added by 
sec. 207 (a ), Social Security Act Amendments 
of 1950, 64 Stat. 538.)

§ 408.804 Period of limitation upon 
refunds and credits—(a) In general. 
Section 1636 of the Internal Revenue 
Code provides that, unless a claim for 
refund or credit of an overpayment of 
the tax imposed by the act with respect 
to remuneration paid during any calen­
dar year commencing after December 
31, 1950, is filed within three years from 
the time the return was filed, or within 
two years from the time the tax was 
paid, no refund or credit shall be al­
lowed or made after the expiration of- 
whichever of such periods expires the 
later. The section further provides that, 
if no return is filed, then no refund or 
credit of such overpayment shall be al­
lowed or made after two years from the 
time the tax was paid, unless before the 
expiration of such period a claim there­
for is filed.

(b) Limitation on amount of refund or 
credit. The limitation on the amount of 
the refund or credit shall be determined 
in accordance with section 1636 (a) (2) 
of the Internal Revenue Code.

(c) Limitation on penalties, etc. The 
provisions of this section relative to the 
tax imposed by the act are also appli­
cable to any penalty or other sum as­
sessed or collected with respect to such 
tax.

(d) Date of filing return and pay­
ment of tax. For the purposes of this 
section, if a return for any period end­
ing with or within a calendar year is 
filed before March 15 of the succeeding 
calendar year, it shall be deemed filed 
on March 15 of such succeeding calen­
dar year.. Likewise, if any tax with 
respect to remuneration paid during any 
period ending with or within a calendar 
year is paid before March 15 of the suc­
ceeding calendar year, such tax shall 
be deemed paid on March 15 of such 
succeeding calendar year.
S ubpart I — Miscellaneous Provisions

ASSESSMENT AND COLLECTION 

S e c t io n  1421 o f  t h e  A c t  

UNDERPAYMENTS (

If * * * less than the correct amount 
of tax imposed by section 1400 or 1410 is 
paid or deducted with respect to any wage 
payment and the * * * underpayment 
of tax cannot be adjusted under section 1401
(c) or 1411 * . * * the amount of the
underpayment shall be collected, in such 
manner and at such times (subject to the 
statutes of limitations properly applicable 
thereto) as may be prescribed by regulations 
made under this subchapter.

§ 408.901 Assessment of underpay­
ments. If any tax is not paid to the 
collector when due, the Commissioner 
may, as the circumstances warrant, 
assess the tax (whether or not the un­
derpayment is otherwise adjustable) 
or afford the employer opportunity to 
adjust the underpayment pursuant to 
§ 408.702 or § 408.703. Unpaid employer

tax or employee tax may be assessed 
against the employer. Employee tax 
not collected by the employer may also 
be assessed against the employee. The 
unpaid amount, together with interest 
and penalty, if,any, will be collected, 
pursuant to section 3655 of the Internal 
Revenue Code and other applicable pro­
visions of law, from the person against 
whom the assessment is made. If an 
employer pays employee tax pursuant 
to an assessment against him without an 
adjustment having been made pursuant 
to § 408.702, reimbursement is a matter 
to be settled between the employer and 
the employee. (See § 408.907, relating 
to interest, and §408.908, relating to 
penalty for failure to pay an assessment 
after notice and demand. See also 
§ 408.902, relating to jeopardy assess­
ments.)
S e c t io n  3660 o f  t h e  I n t e r n a l  R e v e n u e  C ode

JEOPARDY ASSESSMENT

(a) If the Commissioner believes that the 
collection of any tax (other than income tax, 
estate tax, and gift tax) under any provision 
of the internal-revenue laws will be jeop­
ardized by delay, he shall, whether or not 
the time otherwise prescribed by law for 
making return and paying such tax has ex­
pired, immediately assess such tax (together 
with all interest and penalties the assess­
ment of which is provided for by law). Such 
tax, penalties, and interest shall thereupon 
become Immediately due and payable, and 
Immediate notice and demand shall be made 
by the collector for the payment thereof. 
Upon failure or refusal to pay such tax, 
penalty, and Interest, collection thereof by 
distraint shall be lawful without regard to 
the period prescribed in section 3690.

(b) The collection of the whole or any 
part of the amount of such assessment may 
be stayed by filing with the collector a bond 
in such amount, not exceeding double the 
amount as to which the stay is desired, and 
with such sureties, as the collector deems 
necessary, conditioned .upon the payment 
of the amount collection of which is stayed, 
at the time at which, but for this section, 
such amount would be due.

§ 408.902 Jeopardy assessments, (a) 
Whenever, In the opinion of the collec­
tor, the collection of the tax will be jeop­
ardized by delay, he should report the 
case promptly to the Commissioner by 
telegram or letter. The communication 
should recite the full name and address 
of thg person involved, the tax-return 
period or periods involved, the amount 
of tax due for each period, the date any 
return was filed by or for the taxpayer 
for such period, a reference to any prior 
assessment made for such period against 
the taxpayer, and a statement as to the 
reason for the recommendation, which 
will enable the Commissioner to assess 
the tax, together with all penalties and 
interest due. Upon assessment such tax, 
penalty, and interest shall become im­
mediately due and payable, whereupon 
the collector will issue immediately a no­
tice and demand for payment of the 
tax. penalty, and interest.

(b) The collection of the whole or any 
part of the amount of the jeopardy as­
sessment may be stayed by filing with the 
collector a bond in such amount, not ex­
ceeding double the amount with respect 
to which the stay is desired and with such 
sureties as the collector deems necessary. 
Such bond shall be conditioned upon the 
payment of the amount, collection of
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which is stayed, at the time at which, 
but for the jeopardy assessment, such 
amount would be due. In lieu of surety 
or sureties the taxpayer may deposit with 
the collector bonds or notes of the United 
States, or bonds or notes fully guaran­
teed by the United States, having a par 
value not less than the amount of the 
bond required to be furnished, together 
with an agreement authorizing the col­
lector in case of default to collect or sell 
such bonds or notes so deposited.

(c) Upon refusal to pay, or failure to 
pay or give bond, the collector will pro­
ceed Immediately to collect the tax, pen­
alty, and interest by distraint without 
regard to the peiiod prescribed in section 
3690 of the Internal Revenue Code. 
S e c t io n  1635 o p  t h e  I n t e r n a l  R e v e n u e  C o d e

PERIOD OF LIMITATION UPON ASSESSMENT AND 
COLLECTION OP CERTAIN EMPLOYMENT TAXES

(a) General rule. The amount of any tax
Imposed by subchapter A of this chap­
ter * * * shall (except as otherwise pro­
vided in the foUowing subsections of this 
section) be assessed within three years after 
the return was filed, and no proceeding in 
court without assessment for the collection 
of such tax shaU be begun after the expira­
tion of such period.

(b) False return or no return. In the case 
of a false or fraudulent return with intent 
to evade tax or of a failure to file a return, 
the tax may be assessed, or a proceeding 
in court for the collection of Such tax may 
be begun without assessment, at any time.

(c) Willful attempt to evade tax. In case 
of a willful attempt in any manner to defeat 
or evade tax, the tax may be assessed, or a 
proceeding in court for the collection of such 
tax may be begun without assessment, at 
any time.

(d) Collection after assessment. Where
the assessment of any tax imposed by sub­
chapter A of this chapter * * * has
been 'made within the period of limitation 
properly applicable thereto, such tax may be 
collected by distraint or by a proceeding in 
court, but only if begun (1) within six years 
after the assessment of the tax, or (2) prior 
to the expiration of any period for collection 
agreed upon in writing by the Commissioner 
and the taxpayers.

(e) Date of filing of return. For the pur­
poses of this section, if a return for any 
period ending with or within a calendar year 
is filed before March 15 of the succeeding 
calendar year, such return shall be considered 
filed on March 15 of such succeeding calen­
dar year.

(f) Application of section. The provisions
of this section shall apply only to those 
taxes imposed by subchapter A of this chap­
ter * * ♦ which are required to be col­
lected and paid by making and filing returns.

(g) Effective date. The provisions of this 
section shall not apply to any tax imposed 
with respect to remuneration paid during 
any calendar year before 1951. (Sec. 1635, 
X. R. C., as added by sec. 207 (a), Social 
Security Act Amendments of 1950, 64 Stat. 
538.)

§ 408.903 Period of limitation upon 
assessment and collection. Section 1635 
of the Internal Revenue Code provides, in 
general, for a three-year period of limi­
tation on the assessment of the taxes 
imposed by the act with respect to re­
muneration paid during any calendar 
year commencing after December 31, 
1950. This period of limitation is meas­
ured from the date the return is filed, 
except that if a return for any period 
ending with or within a calendar year is 
filed before March 15 of the succeeding

calendar year, such return shall be 
deemed filed on March 15 of such suc­
ceeding calendar year. For example, if 
quarterly returns are filed for the four 
quarters of 1951 on April 30, July 31, and 
October 31, 1951, and on January 3i, 
1952, the period of limitation for assess­
ment with respect to the tax required to 
be reported on each such return is meas­
ured from March 15, 1952. However, if 
any of such returns is filed after March 
15,1952, the period of limitation for as­
sessment of the tax required to .be 
reported on that return is measured from 
the date it is in fact filed. Where the 
tax is assessed within the statutory pe­
riod of limitation, such tax may be col­
lected by distraint or by a proceeding in 
court, if begun (a) within six years after 
the assessment of the tax, or (b) prior to 
the expiration of any period for collec­
tion agreed upon in writing by the Com­
missioner and the taxpayer. In the case 
of a false or fradulent return with intent 
to evade tax or of a failure to file a re­
turn, and in the case of a willful attempt 
in any manner to defeat or evade tax, 
the tax required to be reported on the 
return may be assessed, or a proceeding 
in court for the collection of such tax 
may be begun without assessment, at any 
time.
S ection 3811 of the Internal R evenue 

Code

COLLECTION OF TAXES IN  PUERTO RICO 
AND VIRGIN ISLANDS

(a) Puerto Rico. Notwithstanding any
other provision of law respecting taxation in 
Puerto Rico, all taxes imposed * * * by
subchapters A * • * of chapter 9, shall
be collected under the direction of the Sec­
retary and shall be paid into the Treasury 
of the United States as internal revenue col­
lections. All provisions of the laws of the 
United States applicable to the administra­
tion, collection, and enforcement * * * 
of any tax imposed by subchapter A * * "*
of chapter 9, shall, In respect to such tax, 
extend to and be applicable in Puerto Rico 
in the same manner and to the same extent 
as if Puerto Rico were a State, and as if the 
term “United States” when used in a geo­
graphical sense included Puerto Rico.

(b) Virgin Islands. Notwithstanding any
other provlsioh of law respecting taxation in 
the Virgin Islands, all taxes imposed 
* * * by subchapter A of chapter 9, shall
be collected under the direction of the Sec­
retary and shall be paid into the Treasury 
of the United States as internal revenue col­
lections. All provisions of the laws of the 
United States applicable to the administra­
tion, collection, and enforcement * * *
of any tax imposed by subchapter A of chap­
ter 9, shall, in respect to such tax, extend 
to and be applicable in the Virgin Islands in 
the same manner and to the same extent 
as if the Virgin Islands were a State, and as 
if the term “United States” when used in a 
geographical sense Included the Virgin Is­
lands.

(c) Definition. As used in this section, 
the term “tax” includes any penalty with 
respect to the tax, any addition to the tax, 
and any additional amount with respect to 
the tax, provided for by any law of the United 
States. (Sec. 3811,1. R. C., as added by sec. 
208 (b ), Social Security Act Amendments of 
1950, 64 Stat. 543, and as amended by sec. 
221 (i), (k). Revenue Act of 1950, 64 Stat. 
846. 947.)

§ 408.904 Collection of taxes in Puerto 
Rico and Virgin Islands. All provisions 
of the laws of the United States relating 
to the administration, collection, and en­

forcement (such as the provisions 
relating to the ascertainment, return, 
determination, redetermination, assess­
ment, collection, remission, credit, and 
refund) of any tax imposed by the 
act shall, in respect of such tax, extend 
to and be applicable in Puerto Rico and 
the Virgin Islands in the same manner 
and to the same extent as if Puerto Rico 
and the Virgin Islands were each a State, 
and as if the term “United States” when 
used in a geographical sense included 
Puerto Rico and the Virgin Islands.
MITIGATION OF EFFECT OF STATUTE OF

LIMITATIONS IN  CASE OF RELATED EM­
PLOYEE TAX AND SELF-EM PLOYM ENT TAX 

Section 8812 op the Internal Revenue Code

MITIGATION OP EFFECT OP STATUTE OP LIMITA­
TIONS AND OTHER PROVISIONS IN  CASE OP
BELATED TAXES UNDER DIFFERENT CHAPTERS

(a) Self-employment tax and tax on 
wages. In the case of the tax Imposed by 
subchapter E of chapter 1 (relating to tax on 
self-employment Income) and the tax im­
posed by section 1400 of subchapter A of 
chapter 9 (relating to tax on employees under 
the Federal Insurance Contributions Act)—

|(D  (1) K an amount is erroneously 
treated as self-employment income, or

(ii) If an amount is erroneously treated as 
wages, and

(2) If the correction of the error would 
require an assessment of one such tax and 
the refund or credit of the other tax, and

(3) If at any time the correction of the 
error is authorized as to one such tax but is 
prevented as to the other tax by any law or 
rule of law (other than section 3761, relating 
to compromises),
then, if the correction authorized is made, 
the amount of the assessment, or the amount 
of the credit or refund, as the case may be, 
authorized as to the one tax shaU be reduced 
by the amount of the credit or refund, or the 
amount of the assessment, as the case may 
be, which would be required with respect to 
such other tax for the correction of the error 
if such credit or refund, or such assessment, 
of such other tax were not prevented by any 
law or rule of law (other than section 3761, 
relating to compromises).

(b) Definitions. For the purposes of sub­
section (a) of this section, the terms “self- 
employment income” and “wages” shall have 
the same meaning as when used in section 
481 (b). (Sec. 3812, I. R. C., as added by 
sec. 208 (b), Social Security Act Amend­
ments of 1950, 64 Stat. 544.)

§ 408.905 Mitigation of effect of stat­
ute of limitations in case of related em­
ployee tax and self-employment tax—
(a) Application of section. (1) Section 
3812 of the Internal Revenue Code may 
be applied in the correction of a certain 
type of error involving both the tax on 
self-employment income and the em­
ployee tax under section 1400 of the act, 
if the correction of the error as to one 
tax is, on the date the correction is au­
thorized, prevented in whole or in part 
by the operation of any law or rule of 
law other than section 3761 of the In­
ternal Revenue Code, relating to com­
promises.

(2) If the liability for either tax with 
respect to which the error was made 
has been compromised under section 
3761 of the Code, the provisions of sec­
tion 3812 of the Code limiting the cor­
rection with respect to the other tax do 
not apply.

(3) Section 3812 of the Code is not 
applicable if, on the date of the author!-
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zation, correction of the effect of the 
error is permissible as to both taxes 
without resource to such section.

(4) If, because an amount of wages 
(as defined in section 1426 (a) of the 
act) is erroneously treated as self-em­
ployment income (as defined in section 
481 (b) of the Internal Revenue Code) 
or an amount of self-employment in­
come is erroneously treated as wages, 
it is necessary in correcting the error 
to assess the correct tax and give a 
credit or refund for the amount of the 
tax erroneously paid, and either, but not 
both, of such adjustments is prevented 
by any law or rule of law (other than 
section 3761 of the Code), the amount 
of the assessment or of the credit or re­
fund authorized shall reflect the adjust­
ment which would be made in respect 
of the other tax (either the tax on self- 
employment income under section 480 
of the Internal Revenue Code or the 
employee tax under section 1400 of the 
act) but for the operation of such law or 
rule of law. For example, assume that 
during 1951 A paid $10 as tax on an 
amount erroneously treated as wages, 
when such amount was actually self- 
employment income, and that credit or 
refund of the $10 is not barred. A 
should have paid a self-employment tax 
of $15 on the amount. If the assess­
ment of the correct tax, that is, $15, is 
barred by the statute of limitations, no 
credit or refund of the $10 shall be made 
without offsetting against such $10 the 
$15, assessment of which is barred. 
Thus, no credit or refund in respect of 
the $10 can be made.

(5) As another example, assume that 
during 1951 a taxpayer reports wages of 
$3,600 and net earnings from self-em­
ployment of $900. By reason of the lim­
itations of section 481 (b) of the Code he 
shows no self-employment income. As­
sume further that by reason of a final 
decision by The Tax Court of the United 
States, further adjustments to his in­
come tax liability are barred. The ques­
tion of the amount of his wages, as de­
fined in section 1426 (a) of the act, was 
not in issue in the Tax Court litiga­
tion, but it is subsequently determined 
(within the period of limitations appli­
cable under the act) that $700 of the 
$3,600 reported as wages was not for 
employment as defined in section 1426
(b) of the act, and he is entitled to the 
allowance of a refund of the $10.50 tax 
paid on such remuneration under sec­
tion 1400 of the act. The reduction of 
his wages from $3,600 to $2,900 would re­
sult in the determination of $700 self- 
employment income, the tax on which is 
$15.75 for the year. The overpayment 
of $10.50 would be offset under section 
3812 of the Code by the barred deficiency 
of $15.75, thus eliminating the refund 
otherwise allowable. If the facts were 
changed so that the taxpayer errone­
ously paid tax on self - employment in­
come of $700, having been taxed on only 
$2,900 as wages, and within the period 
of limitations applicable under the act, it 
is determined that his wages were $3,600, 
the tax of $10.50 under section 1400 of 
the act, otherwise collectible, would be 
eliminated by offsetting under section 
3812 of the Code the barred overpayment

of $15.75. The balance of the barred 
overpayment, $5.25, cannot be credited 
or refunded.

(6) Another illustration of the oper­
ation of section 3812 of the Code is the 
case of a taxpayer who is erroneously 
taxed on $2,500 as wages, the tax on 
which is $37.50, and who reports no self- 
employment income. After the statute 
of limitations has run on the refund of 
the tax under the act, it is determined 
that the amount treated as wages should 
have been reported as net earnings 
from self-employment. The taxpayer’s 
self-employment income would then be 
$2,500 and the tax thereon would be 
$56.25. Assume that the period of limi­
tations under chapter 1 of the Internal 

•Revenue Code has not expired, and that 
a notice of deficiency may properly be 
issued. Under section 3812 of the Code, 
the amount of the deficiency of $56.25 
must be reduced by the barred overpay­
ment of $37.50.

(b) Law applicable in determination 
of error. The question of whether there 
was an erroneous treatment of self-em­
ployment income or of wages is deter­
mined under the provisions of law and 
regulations applicable with respect to 
the year or other taxable period as to 
which the error was made. The fact 
that the error was in pursuance of an 
interpretation, either judicial or admin­
istrative, accorded such provisions of law 
and regulations at the time of such ac­
tion is not necessarily determinative of 
this question. For example, if a later 
Judicial decision authoritatively alters 
such interpretation so that such action 
was contrary to such provisions of the 
law and regulations as later interpreted, 
the error is within the meaning of sec­
tion 3812 of the Code.

ACTS TO BE PERFORMED BY AGENTS 
S e c t io n  1632 o f  t h e  I n t e r n a l  R e v e n u e  C od e

ACTS TO BE PERFORMED BY AGENTS

In case a fiduciary, agent or other person 
has the control, receipt, custody, or disposal 
of, or pays the wages of an employee or 
group of employees, employed by one or 
more employers, the Commissioner, under 
regulations prescribed by him with the ap­
proval of the Secretary, is authorized to des­
ignate such fiduciary, agent or other person 
to perform such acts as are required of em­
ployers under this chapter [chapter 9 of the 
Internal Revenue Code] and as the Com­
missioner may specify. Except as may be 
otherwise prescribed by the Commissioner 
with the approval of the Secretary, all pro­
visions of law (including penalties) appli­
cable in respect of an employer shall be 
applicable to a fiduciary, agent or other per­
son so designated but, except as so provided, 
the employer for whom such fiduciary, agent 
or other person acts shall remain subject 
to the provisions of law (including penal­
ties) applicable in respect of employers. 
(Sec. 1632, I .  R .  C., as added by sec. 2 (a),
(d), Current Tax Payment Act of 1943, 57 
Stat. 126, 139.)

§ 408.906 Acts to be performed by 
agents. If an employer pays wages to 
an employee or group of employees 
through a fiduciary, agent, or other per­
son who also has the control, receipt, 
custody, or disposal of, or pays the wages 
payable by another employer to such em­
ployee or group of employees, the Com­
missioner may, subject to such terms and

conditions as he deems proper, authorize 
such fiduciary, agent, or other person to 
perform such acts as are required of 
employers under the act and the regula­
tions in this part. Application for au­
thorization to perform such acts, signed 
by such fiduciary, agent, or other person, 
should be filed with the Commissioner of 
Internal Revenue, Washington, D. C. If 
the fiduciary, agent, or other person is 
authorized by the Commissioner to per­
form such acts as are required of em­
ployers under the act and regulations, 
all provisions of law (including penal­
ties) and of the regulations prescribed 
in pursuance of law applicable in respect 
of an employer shall be applicable to 
such fiduciary, agent, or other person. 
However, each employer for whom such 
fiduciary, agent, or other person acts 
shall remain subject to all provisions of 
law (including penalties) and of the 
regulations prescribed in pursuance of 
law applicable in respect of employers.

Interest and Additions to Tax
S e c t io n  1420 ( b )  o f  t h e  A c t

ADDITION TO TAX IN  CASE OF DELINQUENCY

If the tax is not paid when due, there shall 
be added as part of the tax interest (except 
In the case of adjustments made in accord­
ance with the provisions of sections 1401 (c) 
and 1411) at the rate of 6 per centum per 
annum from the date the tax became due 
until paid.
S e c t io n  3655 o f  t h e  I n t e r n a l  R e v e n u e  C ode

NOTICE AND DEMAND FOR TAX

(a) Delivery. Where it is not otherwise 
provided, the collector shall in person or by 
deputy, within ten days after receiving any 
list of taxes from the Commissioner, give 
notice to each person liable to pay any taxes 
stated therein, to be left at his dwelling or 
usual place of business, or to be sent by 
mall, stating the amount of such taxes and 
demanding payment thereof.

(b) Addition to  tax for nonpayment. If 
such person does not pay the taxes, within 
ten days after the service or the sending by 
mail of such notice, it shall be the duty of 
the collector or his deputy to collect the said 
taxes with a penalty of 5 per centum addi­
tional upon the amount of taxes, and interest 
at the rate of 6 per centum per annum from 
the date of such notice to the date of pay­
ment * * *.

* * • • •
§ 408.907 Interest. If the tax is not 

paid to the collector when due and is not 
adjusted under § 408.702 or § 408.703, in­
terest accrues at the rate of 6 percent per 
annum.

§ 408.908 Addition to tax for failure 
to pay an assessment after notice and 
demand, (a) If tax, penalty, or interest 
is assessed and the entire amount thereof 
is not paid within 10 days after the date 
of issuance of notice and demand for 
payment thereof, based on such assess­
ment, there accrues under section 3655 
of the Internal Revenue Code (except as 
provided in paragraph (b) of this 
section) a penalty of 5 percent of the 
assessment remaining unpaid at the 
expiration of such period.

(b) If, within 10 days after the date 
of issuance of notice and demand, a 
claim for abatement of any amount of 
the assessment is filed with the collector, 
the 5 percent penalty does not attach 
with respect to such amount. If the 
claim is rejected in whole or in part and
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the amount rejected is not paid, the 
collector shall issue notice and demand 
for such amount. If payment is not 
made within 10 days after the date the 
collector issues the notice and demand, 
the 5 pércent penalty attaches with re­
spect to the amount rejected. The filing 
of the claim does not stay the running 
of interest.
S e c t io n  3612 ( d )  a n d  ( e )  o f  t h e  I n t e r n a l  

R e v e n u e  C o d e

(d) Additions to tax—(1) Failure to file 
return. In case of any failure to make and 
file a return or list within the time pre­
scribed by law, or prescribed by the Com­
missioner or the collector in pursuance of 
law, the Commissioner shall add to the tax 
25 per centum of its amount, except that 
when a return is filed after such time and 
it is shown that the failure to file it was 
due to a reasonable cause and not to willful 
neglect, no such addition shall be made to 
the tax: Provided, That in the case of a 
failure to make and file a return required 
by law, within the time prescribed by law 
or prescribed by the Commissioner in pur­
suance of law, if the last date so prescribed 
for filing the return is after August 30, 1935, 
then there 6haU be added to the tax, in lieu 
of such 25 per centum: 5 per centum if the 
failure is for not more than 30 days, with 
an additional 5 per centum for each addi­
tional 30 days or fraction thereof during 
which failure continues, not to exceed 25 
per centum in the aggregate.

(2) Fraud. In case a false or fraudulent 
return or list is willfully made, the Commis­
sioner shall add to the tax 50 per centum 
of its amount.

*  *  *  *  *

(e) Collection of additions to tax. The 
amount added to any tax wider paragraphs
(1) and (2) of subsection <d) shall be col­
lected at the same time and in the same 
manner and as a part of the tax unless the 
tax has been paid before the discovery of 
the neglecft, falsity, or fraud, in which case 
the amount so added shall be collected in 
the same mánner as the tax.
Section 1631 o f  t h e  I n t e r n a l  R e v e n u e  C o d e

FAILURE OF EMPLOYER TO FILE RETURN

In case of a failure to make and file any 
return required under this chapter within 
the time prescribed by law or prescribed by 
the Commissioner in pursuance of law, un­
less it is shown that such failure is due to  
reasonable cause and not to willful neglect, 
the addition to the tax or taxes required to 
be shown on such return shall not be less 
than $5. (Sec. 1631, I. R. C., as added by 
Aec. 2 (a). Current Tax Payment Act of 1943, 
57 Stat. 138, and as amended by sec. 209 
(d), Social Security Act Amendments of 
1950, 64 Stat. 547.)

§ 408.909 Additions to tax for delin­
quent or false returns—-(a) Delinquent 
returns—(1) Ad valorem addition, (i) 
If a person fails to make and file a return 
required by the regulations in this part 
within the prescribed time, a certain 
percent of the amount of the tax is 
added to the tax unless the return is 
later filed and failure to file the return 
within the prescribed time is shown to 
be due to reasonable cause and not to 
willful neglect. Two classes of delin-r 
quents are subject to this addition to 
the tax:

(a) Those who do not file returns and 
for whom returns are made by a col­
lector, a deputy collector, or the Com­
missioner; and

(b) Those who file tardy returns and 
are unable to show reasonable cause for 
the délay.

FEDERAL REGISTER

The amount to be added to the tax is 5 
percent if the failure is for not more 
than 30 days, with an additional 5 per­
cent for each additional 30 days or frac­
tion thereof during which failure 
continues, not to exceed 25 percent in  
the aggregate, subject, however, to the 
minimum addition to the tax set forth 
in  subparagraph (2) of this paragraph. 
In computing the period of delinquency 
all Sundays and holidays after the due 
date are counted. »

(ii) A person who files a tardy return 
and wishes to avoid the addition to the 
tax for delinquency must make an af­
firmative showing of all facts alleged as 
a reasonable cause for failure to file the 
return on time in the form of a state­
ment which should be attached to the 
return as a part thereof.

(2) Minimum addition. If a person 
fails to make and file a return required 
by the regulations in  this part within 
the prescribed time, unless it is shown 
that the failure is due to reasonable cause 
and not to willful neglect, the addition 
to the tax or taxes required to be shown 
on such return shall not be less than $5. 
The addition to the tax or taxes shall be 
computed as provided in subparagraph 
<1) of this paragraph and if less than $5 
shall be increased to $5.

(b) False returns. If a false or fraud­
ulent return is willfully made, the addi­
tion to tax under section 3612 (d) (2) of 
the Internal Revenue Code is 50 percent 
of the total tax due for the entire period 
involved, including any tax previously 
paid.

P e n a l t ie s

S e c t io n  2707 o f  t h e  I n t e r n a l  R e v e n u e  C o d e ,
M ad e  A p p l ic a b l e  b y  S e c t io n  1430 o f  t h e
A c t

p e n a l t ie s

(a) Any person who willfully fails to pay,
collect, or truthfully account for and pay 
over the tax * • * or willfuUy attempts
In any manner to evade or defeat any such 
tax or the payment thereof, shall, in ad­
dition to other penalties provided by law, 
be liable to a penalty of the amount of the 
tax evaded, or not paid, collected, or ac­
counted for and paid over, to be assessed and 
collected in the same manner as taxes are 
assessed and collected. No penalty shall be 
assessed under this subsection for any offense 
for which a penalty may be assessed under 
authority of section 3612.

(b) Any person required under this sub­
chapter to pay any tax, or required by law 
or regulations made under authority thereof 
to make a return, keep any records, or sup­
ply any information, for the purposes of the 
computation, assessment, or collection of any 
tax imposed by this subchapter who willfully 
falls to pay such tax, make such returns, keep 
such records, or supply such information, at 
the time or times required by law or regula­
tions, shall, in addition to other penalties 
provided by law, be guilty of a misdemeanor 
and, upon conviction thereof, be fined not 
more than $10,000, or imprisoned for not 
more than one year, or both, together with 
the costs of prosecution.

(c) Any person required under this sub­
chapter to collect, account for and pay over 
any tax imposed by this subchapter, who 
willfully fails to collect or truthfully account 
for and pay over such tax, and any person 
who willfully attempts in any manner to 
evade or defeat any tax imposed by this sub­
chapter or the payment thereof, shall, in ad­
dition to other penalties provided by law, be 
guilty of a felony and, upon conviction 
thereof, be fined not more than $10,000, or
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imprisoned for not more than five years, or 
both, together with the costs of prosecution.

(d) The term “person” as used in this sec­
tion includes an officer or employee of a 
corporation, or a member or employee of a 
partnership, who as such officer, employee, or 
member is under a duty to perform the act 
in  respect of which the violation occurs.
S e c t io n  3616 o f  t h e  I n t e r n a l  R e v e n u e  C od e

PENALTIES

Whenever any person—
(a) False returns. Delivers or discloses to 

the collector or deputy any false or fraudu­
lent list, return, account, or statement, with 
intent to defeat or evade the valuation, 
enumeration, or assessment intended to be 
made; or,

(b) Neglect to obey  ̂ summons. Being 
duly summoned to appear to testify, or to 
appear and produce books as required under 
section 3615, neglects to appear or to produce 
said books—he shall be fined not exceeding 
$1,000, or be imprisoned not exceeding one 
year, or both, at the discretion of the court, 
with costs of prosecution.

* * * * *
S e c t io n  3793 ( b )  o f  t h e  I n t e r n a l  R e v e n u e  

C od e

FRAUDULENT RETURNS, AFFIDAVITS, AND CLAIMS

(1) Assistance in preparation or presen­
tation. Any person who willfully aids or 
assists in, or procures, counsels, or advises 
the preparation or presentation under, or in 
connection with any matter arising under, 
the internal revenue laws, of a false or 
fraudulent return, affidavit, claim, or docu­
ment, shall (whether or not such falsity or 
fraud is with the knowledge or consent of 
the person authorized or required to pre­
sent such return, affidavit, claim, or docu­
ment) be guilty of a felony, and, upon con­
viction thereof, be fined not more than 
$10,000, or imprisoned for not more than five 
years, or both, together with the costs of 
prosecution.

(2) Person defined. The term “person" as 
used in this subsection includes an officer or 
employee of a  corporation or a member or 
employee of a partnership, who as such 
officer, employee, or member is under a duty 
to perform the act in respect of which the 
violation occurs.
S e c t io n  286 o f  T it l e  18 o f  t h e  U n it e d  S t a t e s  

C ode

CONSPIRACY TO DEFRAUD THE GOVERNMENT W ITH 
RESPECT TO CLAIMS

Whoever enters into any agreement, com­
bination, or conspiracy to defraud the United 
States, or any department or agency thereof, 
by obtaining or aiding to obtain the payment 
or allowance of any false, fictitious or fraud­
ulent claim, shall be fined not more than 
$10,000 or Imprisoned not more than ten 
years, or both.
S e c t io n  286 o f  T it l e  18 o f  t h e  U n it e d  S t a t e s  

C ode

FALSE, FICTITIOUS OR FRAUDULENT CLAIMS

Whoever makes or presents to any person 
or officer in the civil, military, or naval serv­
ice erf the United States, or to any depart­
ment or agency thereof, any claim upon or 
against the United States, or any department 
or agency thereof, knowing such claim to be 
false, fictitious, or fraudulent, shall be fined 
not more than $10,000 or imprisoned not 
more than five years, or both.

S e c t io n  1001 o f  T it l e  18 o f  t h e  U n it e d  
S t a t e s  C od e

s t a t e m e n t s  o r  e n t r ie s  g e n e r a l l y

Whoever, in any matter within the Juri»- 
diction of any department or agency of the 
United States knowingly and willfully falsi­
fies, conceals or covers up by any trick, 
scheme, or device a material fact, or makes
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any false, fictitious or fraudulent statements 
or representations, or makes or uses any false 
writing or document knowing the same to 
contain any false, fictitious or fraudulent 
statement or entry, shall be fined not more 
than $10,000 or imprisoned not more than 
five years, or both.

Section 1621 op T itle 18 op the  United 
States Code

PERJURY GENERALLY

Whoever, having taken an oath before a 
competent tribunal, officer, or person, in any 
case in which a law of the United States 
authorizes an oath to be administered, that 
he will testify, declare, depose, or certify 
truly, or that any written testimony, decla­
ration, deposition, or certificate by him sub­
scribed, is true, willfully and contrary to 
such oath states or subscribes any material 
matter which he does not believe to be true, 
is guilty of perjury, and shall, except as 
otherwise expressly provided by law, be fined 
not more than $2,000 or imprisoned not more 
than five years, or both.

Section 208 o p  the Social Security Act

PENALTIES

Whoever, for the purpose of causing an 
Increase in any payment authorized to be 
made under this title [Title II of the Social 
Security Act], or for the purpose of causing 
any payment to be made where no payment 
is authorized under this title, shall make or 
cause to be made any false statement or 
representation (including any false state­
ment or representation in connection with 
any matter arising under * * * sub­
chapter A or E of chapter 9 of the Internal 
Revenue Code) as to the amount of any 
wages paid or received or the period during 
which earned or paid, or whoever makes or 
causes to be made any false statement of 
a  material fact in any application for any 
payment under this title, or whoever makes 
or causes to be made any false statement, 
representation, affidavit, or document in  
connection with such an application, shall 
be guilty of a misdemeanor and upon con­
viction thereof shall be fined not more than 
$1,000 or imprisoned for not more than one 
year, or both. (Sec. 208, Social Security Act, 
as amended by sec. 201, Social Security Act 
Amendments of 1939, 53 Stat. 1362; sec. 109
(c), Social Security Act Amendments of 
1950, 64 Stat. 523.)

S e c t io n  1106 o p  t h e  S o c ia l  S e c u r it y  Act

DISCLOSURE OF INFORMATION IN  POSSESSION 
OP AGENCY

(a) No disclosure of any return or portion
of a return (including information returns 
and other written statements) filed with the 
Commissioner of Internal Revenue under 
title VIII of the Social Security Act * * *
or subchapter A of chapter 9 of the Internal 
Revenue Code, or under regulations made 
under authority thereof, which has been 
transmitted to the Administrator by the 
Commissioner of Internal Revenue, or of any 
file, record, report, or other paper, or any 
information, obtained at any time by the 
Administrator or by any officer or employee 
of the Federal Security Agency in the course 
of discharging the duties of the Adminis­
trator under this Act, and no disclosure of 
any such file, record, report, or other paper, 
or information, obtained at any time by any 
person from the Administrator or from any 
officer or employee of the Federal Security 
Agency, shall be made except as the Admin­
istrator may by regulations prescribe. Any 
person who shall violate any provision of 
this section shall be deemed guilty of a mis­
demeanor and, upon conviction thereof, shall 
be punished by a fine not exceeding $1,000, 
or by imprisonment not exceeding one year, 
or both.

(b) Requests for information, disclosure 
of which is authorized by regulations pre­
scribed pursuant to subsection (a) of this 
section, may be complied with if the agency,

person, or organization making the request 
agrees to pay for the Information requested 
in  such amount, if any (not exceeding the 
cost of furnishing the information), as may 
be determined by the Administrator. Pay­
ments for information furnished pursuant to  
this section shall be made in advance or by 
way of reimbursement, as may be requested 
by the Administrator, and shall be deposited 
in  the Treasury as a special deposit to be 
used to reimburse the appropriations (in­
cluding authorizations to make expenditures 
from the Federal Old-Age and Survivors In­
surance Trust Fund) for the unit or units of 
the Federal Security Agency which prepared 
or furnished the Information. (Sec. 1106, 
Social Security Act, as added by sec. 802, 
Social Security Act Amendments of 1939, 53 
Stat. 1398, and as amended by sec. 403 (d). 
Social Security Act Amendments of 1950, 64 
Stat. 559.)
Section . 1107 op the Social Security Act

PENALTY FOR FRAUD

(a) Whoever, with the intent to defraud 
any person, shall make or cause to be made 
any false representation concerning the re­
quirements of * * * subchapter A • • • 
or E of chapter 9 of the Internal Revenue 
Code, or of any rules or regulations issued 
thereunder, knowing such representations to 
be false, shall be deemed guilty of a mis­
demeanor, and, . upon conviction thereof, 
shall be punished by a fine not exceeding 
$1,000, or by Imprisonment not exceeding 
one year, or both.
, (b) Whoever, with the intent to elicit In­

formation as to the date of birth, employ­
ment, wages, or benefits of any Individ­
ual • * • falsely represents to any 
person that he is an employee or agent of 
the United States, shall be deemed guilty 
of a misdemeanor, and, upon conviction 
thereof, shall be punished by a fine not ex­
ceeding $1,000, or by imprisonment not ex­
ceeding one year, or both. (Sec. 1107, 
Social Security Act, as added by sec. 802, 
Social Security Act Amendments of 1939, 53 
Stat. 1398, and as amended by sec. 403 (e), 
Social Security Act Amendments of 1950, 64 
Stat. 560,)

Other Laws Applicable

Section 1430 op the Act

OTHER LAWS APPLICABLE

All provisions of law, including penalties, 
applicable with respect to any tax imposed 
by section 2700 or section 1800, and the pro­
visions of section 3661, shall, insofar as ap­
plicable and not inconsistent with the pro­
visions of this subchapter, be applicable 
with respect to the taxes imposed by this 
subchapter. (Sec. 1430, I. R. C., as 
amended by sec. 903, Social Security Act 
Amendments of 1939, 53 Stat. 1400.)

Rules and Regulations

Section 1429 op the Act

•  RULES AND REGULATIONS

* * • The Commissioner, with the ap­
proval of the Secretary, shall make and pub­
lish rules and regulations for the enforce­
ment of this subchapter.
Section 3791 op tht- Internal Revenue C o d e

RULES AND REGULATIONS

(a) Authorization.—
(1) In general. * * *. the Commis­

sioner, with the approval of the Secretary, 
shall prescribe and publish all needful rules 
and regulations for the enforcement of this 
title [Internal Revenue Code]..

(2) In case of change in law. The Com­
missioner may make all such regulations, not 
otherwise provided for, as may have become 
necessary by reason of any alteration of law 
In relation to internal revenue.
< (b) Retroactivity of regulations or rul­
ings. The Secretary, or the Commissioner 
with the approval of the Secretary, may pre­

scribe the extent, if any, to which any ruling, 
regulation, or Treasury Decision, relating to 
the Internal revenue laws, shall be applied 
without retroactive effect.

§ 408.910 Promulgation of regula­
tions. In pursuance of section 1429 of 
the act, section 3791 of the Internal 
Revenue Code, and other provisions of 
the internal revenue laws, the foregoing 
regulations are hereby prescribed. (See 
§§408.102 and 408.143, relating to the 
scope of the regulations in this part and 
the extent to which they supersede prior 
regulations.)

John B. Dunlap,
Commissioner of Internal Revenue.

Approved: December 6, 1951.
Thomas J, Lynch,

Acting Secretary of the Treasury.
[F. R. Doc. 51-14685; Filed. Dec. 11, 1951;

8:45 a. m.]

TITLE 6— AGRICULTURAL CREDIT
Chapter IV—-Production and Market­

ing Administration and Commodity 
Credit Corporation, Department of 
Agriculture

Subchapfer C— Loans, Purchase*, and Other 
Operations

[1950 C. C. C. Grain Price Support Bulletin 
1, Arndt. 3 to Supp. 1, Hay and Pasture 
Seed]

Part 601—Grains and R elated 
Commodities

SUBPART— 1950-C R O P  HAY AND PASTURE SEED 
PRICE SUPPORT PROGRAM

The regulations issued by the Com­
modity Credit Corporation and the Pro­
duction and Marketing Administration 
published in 15 F. R. 4613 and 16 F. R. 
3025, 3151 and 3631' containing the re­
quirements for the 1950-crop Hay and 
Pasture Seed Price Support Program are 
hereby amended as follows:

Section 601.231 (c) (1) (under Alfalfa, 
alsike, ladino (certified), red, Hubam 
sweet, and white clover, etc.), is amended 
to permit the use of 50 pound capacity 
bags in the delivery of seed to C. C. C. 
under the reseal loan program, and reads 
as follows:
. § 601,231 Delivery of seed to C. C. C.
* * *•

(c) * * •
Net capacity

Type , (pounds)
(1) Osnaburg which can be probed :

(i) 36-inch 2.35 yard
or heavier. _______ _ 50,60,100, or 120

(ii) 40-inch 2.11 yard
or heavier________ __  50, 60,100, or 120

(Sec. 4, 62 Stat. 1070, as amended; 15 U. S. C. 
Sup., 714b. Interpret or apply sec. 5, 62 
Stat. 1072, secs. 301, 401, 63 Stat. 1051; 15 
U- S. O. Sup. 714c, 7 U. S. C. Sup. 1447, 1421)

Issued this 6th day of December 1951.
[seal] Elmer F. Kruse,

Vice President,
Commodity Credit Corporation. 

Approved:
Lionel C. Holm,

Acting President,
Commodity Credit Corporation.

[F. R. Doc. 51-14692; Filed, Oct. 11, 1951; 
8:48 a. m.]
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