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TITLE 7— AGRICULTURE
Chapter VII— Production and Mar­

keting Administration (Agricultural
Adjustment), Department of Agri­
culture

[ACF-1950-P. R. 1]
Part 702—Special Agricultural 

Conservation Program

Subpart—1950—Puerto Rico

MISCELLANEOUS AMENDMENTS

Pursuant to the authority vested in 
the Secretary of Agriculture under sec­
tions 7-17, inclusive, of the Soil Conser­
vation and Domestic Allotment Act, as 
amended, the 1950 Special Agricultural 
Conservation Program for Puërto Rico, 
issued December 28,1949 (14 F. R. 7870), 
is amended as follows:

1. Section 702.3 is added as follows:
§ 702.3 Allocation. The amount of 

funds allocated to Puerto Rico is $997,-
000. This amount does not include the 
amount set aside for administrative ex­
penses and the amount required for size- 
of-payment adjustments in § 702.42.

2. In § 702.21, the title is amended to 
read as follows:

§ 702.21 Practice 11: Establishing an 
adequate system of ditches to carry sur­
face run-off water on land of 10 percent 
or more slope plqnted to intertilled crops, 
except sugarcane.

3. In § 702.28 Practice 18: Planting 
vegetative barriers on land of 10 percent 
or more slope, paragraph (a) is amended 
by changing the reference to § 702.17 
therein to § 702.27.

4. In § 702.29 Practice 19: Construct­
ing protected outlet channels for carry­
ing run-off water from ditches and 
terrace systems, is amended by changing 
the reference to § 702.17 in the fourth 
sentence to § 702.27.

5. Section 702.52 is amended to read as 
follows:

§ 702.52 Practices carried out with 
State or Federal aid. The extent of any 
practice shall not be reduced because it 
is carried out with materials or services 
furnished by the Agricultural Conserva­
tion Programs Branch, Production and 
Marketing Administration, or by any 
agency of Puerto Rico to another agency

of Puerto Rico. In other cases of State 
or Federal aid, the total extent of any 
practice carried out shall be reduced for 
purposes of payment by twice the per­
centage of the total cost of the practice 
which the State office determines was 
furnished by a State or Federal agency or 
any agency of the Government of Puerto 
Rico.
(Sec. 4, 49 Stat. 164; 16 U. S. C. 590d. Inter­
pret or apply secs. 7-17, 49 Stat. 1148, as 
amended; 63 Stat. 524; 16 TJ. S. C. and Sup., 
590g-590q)

Done at Washington, D. C. this 12th 
day of May 1950.

[seal! Claude R. Wickard,
Acting Secretary of Agriculture.

[F. R. Doc. 50-4200; Filed, May 16, 1950;
8:50 a. m.]

TITLE 24— HOUSING AND 
HOUSING CREDIT

Chapter VIII— Office of Housing 
Expediter

[Controlled Housing Rent Reg., Arndt. 246]
[Controlled Rooms in Rooming Houses and 

Other Establishments Rent Reg., Arndt. 
243]

Part 825—Rent R egulations Under the 
Housing and Rent Act op 1947, as 
Amended

CALIFORNIA, IDAHO, OHIO, AND SOUTH  
CAROLINA

The Controlled Housing Rent Regu­
lation (§§ 825.1 to 825.12) and the Rent 
Regulation for Controlled Rooms in 
Rooming Houses and Other Establish­
ments (§§ 825.81 to 825.92) are amended 
in the following respects:

1. Schedule A, Item 30, is amended to 
describe the counties in the defense- 
rental area as follows:

Orange County, except (1) the Cities of 
Fullerton, Huntington Beach, Laguna Beach, 
Newport Beach, and Orange, (2) that portion 
of Orange County lying south of the south 
line of Township Six south, Range Eight 
West, San Bernardino Base and Meridian, 
and the easterly and westerly prolongation 
of said south line, and (3) that portion df 
Orange County beginning at the intersection
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CONTENTS
Agriculture Department Page
See Production and Marketing Ad­

ministration; Rural Electrifica­
tion Administration.

Air Force Department 
Rules and regulations :

California; withdrawing public 
lands for use of Department 
(see Land Management, Bu­
reau of).

Civil Aeronautics Board 
Proposed rule making:

Air carrier operations, long­
distance domestic scheduled- 2957

Coast Guard 
Notices:

Approval of equipment, rein­
statement ------------ ----------  2958

Commerce Department
See International Trade, Office of.
Federal Communications Com­

mission
Proposed rule making :

Television stations ; separate 
operation of aural and visual
transmitters_______ ______  2957

Federal Power Commission 
Notices:

Hearings, etc.:
Iowa Public Service Co— 2964 
Montana-Dakota Utilities Co_ 2964 
Tennessee Gas Transmission

Co _____ —_____________  2964
United Natural Gas Co— —  2964

Housing Expediter, Office of 
Rules and regulations :

Rent, controlled; housing and, 
rooms in rooming houses and 
other establishments in Cali­
fornia, Idaho, Ohio, and South i 
Carolina------------------------- 2923

Interdepartmental Com m ittee  
on Trade Agreements 

Notices :
Trade-agreement negotiations 

with certain countries-------  2961
Interior Department
See Land Management, Bureau of.
International Trade, Office of 
Notices:

Delegations of authority----:—  2960
2923



2924

/ i S X
FE D E R A L |pE G IST ER

\  1934<»AIITEO’

Published daily, except Sundays, Mondays, 
and days following official Federal holidays, 
by the Division of the Federal Register, 
National Archives and Records Service, Gen­
eral Services Administration, pursuant to the 
authority contained in the Federal Register 
Act, approved July 26, 1935 (49 Stat. 500, as 
amended; 44 U. S. C., ch. 8B), under regula­
tions prescribed by the Administrative Com­
mittee of the Federal Register, approved by 
the President. Distribution is made only by 
the Superintendent of Documents, Govern­
ment Printing Office, Washington 25, D. C.

The regulatory material appearing herein 
is keyed to the Code of Federal Regulations, 
which is published, under 50 titles, pursuant 
to section 11 of the Federal Register Act, as 
amended June 19, 1937.

The F ederal R egister will be furnished by 
mail to subscribers, free of postage, for $1.50 
per month or $15.00 per year, payable in  
advance. The charge for individual copies 
(minimum 15<f) varies in proportion to the 
size of the issue. Remit check or money 
order, made payable to the Superintendent 
of Documents, directly to  the Government 
Printing Office, Washington 25, D. C.

There are no restrictions on the republica­
tion of material appearing in the Federal 
Register.

7949 Edition

CODE OF FEDERAL 
REGULATIONS

The following books are now available:

Titles 1-3 ($2.50)
Title 3, 1949 Supp. ($1.75)

POCKET SUPPLEMENTS
(For Use During 1950)

The following Pocket Supplements are now 
available:

Title 16 ($0.25)
Title 17 ($0.20)
Title 18 ($0.20)

Previously announced: Titles 4 -5  ($0.30); 
Title 6 ($1.00); Title 7: Parts 1-209  
($0.55); Parts 210-899 ($0.75); Parts 
900 to end ($0.75); Title 8 ($0.20); 
Title 9 ($0.20); Titles 10-13 ($0.20)

Order from Superintendent of Documents, 
Government Printing Office, Washington 

25, D. C.

CONTENTS— Continued
Interstate Commerce Commis- Pa£® 

sion 
Notices:

Applications for relief:
Asphalt from Norfolk, Va., 

and Wilmington, N. C.____ 2965
Bituminous rock from and to

points in the South_____2966
Onions from Racine, Wis., to 

the South_____________ _ 2965

RULES AND REGULATIONS

CONTENTS— Continued
Interstate Commerce Commis- Pase 

sion— Continued 
Notices—Continued 

Applications for relief—Con.
Paper from Atlanta, Ga„ to

Virginia------------------ -----. 2965
Pennsylvania Railroad Co.; re­

routing and diversion of traf­
fic---------------------------------  2965

Rules and regulations:
Explosives and other dangerous 

articles, transportation; mis­
cellaneous amendments____  2940

Labor Department
See Wage and Hour Division.
Land Management, Bureau of 
Notices :

California; notice for filing ob­
jections to order withdrawing 
public lands for use of De-
partment of the Air Force___ 2958

Rules and regulations:
Arizona; partial revocation of

EO 1187------    2939
California; withdrawing public 

lands for use of Department
of the Air Force__________  2939

Post Office Department 
Rules and regulations:

Accounts, settlement, legal pro­
ceedings, compromises; com­
promise of judgment______ 2938

Star, steamship, and steamboat 
routes, and vehicle service in
cities-----_--------i ---------___ 2938

Unmailable matter__________  2938
Village delivery_____ ____   2938

Production and Marketing Ad­
ministration 

Proposed rule making:
Milk handling in Fort Wayne,

Ind., area________  ____ _ 2948
Peaches, fresh, in Georgia___  2949

Referendum___ _____  2956
Rules and regulations: i  

Honey; diversion program; cor­
rection— ------------------------  2938

Puerto Rico, special agricultural 
conservation program, 1950; 
miscellaneous amendments.- 2923

Public Contracts Division 
See Wage and Hour Division.
Reciprocity Information Com­

mittee 
Notices :

Trade-agreement negotiations 
with certain countries; sub­
mission of information to
Committee_______________ 2964

Rural Electrification Adminis­
tration 

Notices:
Allocation of funds for loans__ 2958
Loan announcements:

Colorado __’_______________ 2959
Georgia ______----------   2960
Iowa---------------------------- / 2960
Kansas_________     2959
Louisiana__________    2958
Maine------_____________   2959
Missouri (3 documents) _ 2958,2960
New Jersey____ ________;  2960
North Carolina (6 docu­

ments)___ _________ 2959, 2960
Ohio (2 documents)_______  2959

CONTENTS— Continued
Rural Electrification Adminis- Pa§e 

(ration— Continued 
Notices—Continued 

Loan announcements—Con.
Texas (2 documents)___  2959,2960
Wyoming------------------ ------- 2960

Securities and Exchange Com­
mission 

Notices:
Hearings, etc.:

Columbia Gas System, Inc.,
et al-----2---------------  2968

Commonwealth & Southern
Corp. et al---------------------  2966

Moor, Lee________________ 2969
Philadelphia Co. et al_____  2966
South Jersey Gas Co_______ 2967
Worcester County Electric Co." 

and New England Electric
System-------------------------  2968

State Department 
Notices: * ;

Field organization__________  2958
Tariff Commission 
Notices:

Emergency Lead Committee; 
application for investigation, 2969 

Treasury Department 
See also Coast Guard.
Rules and regulations:

Checks and warrants, delivery 
to addresses outside U. S., its 
territories and possessions; 
withholding of delivery_____ 2938

Wage and Hour Division 
Notices:

Employment of handicapped 
clients; issuance of special 
certificates to sheltered work­
shops ---------__------- ---- .----- 2960

Rules and regulations:
Wage and hours provisions of 

Fair Labor Standards Act; in­
terpretative bulletin on gen­
eral coverage_____________  2925

CODIFICATION GUIDE
A numerical list of the parts of the Code 

of Federal Regulations affected by documents 
published in this issue. Proposed »rules, as 
opposed to final actions, are identified as 
such.

Title 3 Page
Chapter II (Executive orders):

1187 (revoked in part by PLO
645)---------    2939

Title 6 
ChapterlV:

Part 524—___   2938
Title 7 
Chapter VII:

Part 702—___     2923
Chapter IX:

Part 932 (proposed) ______ s__  2948
Part 962 (proposed rule) (2 doc­

uments)^-------------------- 2949, 2950
Title 14 
Chapter I:

Part 40 (proposed)___ i ___ 2957
Part 61 (proposed)__________  2957

Title 24 
Chapter VHI:

Part 825_________   2923



FEDERAL REGISTER 2925Wednesday, May 17, 1950

CODIFICATION GUIDE—-Con.
Title 29 Pa8®
Chapter V:

Part 776___________________  2925
Title 31 
Chapter II:

Part 211_______________   2938
Title 39 
Chapter I:

Part 18__‘________    2938
Part 36_________________  — - 2938
Part 51______-____________ 2938
Part 97____________________ - 2938

Title 43 
Chapter I:

Appendix (Public land orders)-:
645 _____________________  2939
646 ___________   2939

Title 47 
Chapter I:

Part 3 (proposed)-----------------  2957
Title 49 
Chapter I :

Part 72____________________  2940
Part 73------     2940
Part 73a______________ T------  2942
Part 74_________ _____ _— — 2945
Part 77— _________________  2947

of the north line of Section 12, Township 5 
South, Range 12 West, San Bernardino Base 
and Meridian with the westerly line of said 
Orange County; running thence from said 
point of beginning easterly along Section 
lines to the northeast corner of Section 9, 
Township 5 South, Range 11 West, San Ber­
nardino Base and Meridian; thence southerly 
along section lines to the northerly boundary 
line of the City of Huntington Beach, thence 
westerly and southerly along said boundary 
line of the City of Huntington Beach to the 
ordinary high tide line of the Pacific Ocean; 
thence northwesterly along said high tide 
line to the westerly boundary line of Orange 
County; thence northeasterly along said 
boundary line to the point of beginning; in­
cluding the incorporated City of Seal Beach, 
and the unincorporated communities of 
Sunset Beach and Surf side.

Los Angeles County, except Catalina Town­
ship and the Cities of Alhambra, Bell, Bev­
erly Hills, Claremont, Compton, Covina, El 
Monte, El Segundo, Glendale, Hermosa 
Beach, Huntington Park, La Verne, Long 
Beach, Lynwood, Manhattan Beach, May- 
wood, Monrovia, Montebello, Monterey Park, 
Pasadena, Pomona, Redondo Beach, Santa 
Monica, Sierra Madre, Signal Hill, South 
Gate and South Pasadena, v

This decontrols the Cities of Compton, 
Montebello and Monterey Park* in Los 
Angeles County, California, portions of 
Los Angeles, California, Defense-Rental 
Area, based on resolutions submitted in 
accordance with section 204 (j)" (3) of 
the Housing and Rent Act of 1947, as 
amended.

2. Schedule A, Item 80b, is amended 
to read as follows:

(80b) [Revoked and decontrolled.]
This decontrols the entire Blackfoot, 

Idaho, Defense-Rental Area, based on 
the Housing Expediter’s own initiative 
in'accordance with section 204 (c) of the 
Housing and Rent Act of 1947, as 
amended.

3. Schedule A, Item 233, is amended to 
describe the counties in the defense- 
rental ar6a as follows:

Lorain County, except the Townships of 
Brighton, Huntington, Penfleld, Rochester 
and Wellington and the Villages of Welling­
ton and Rochester.

This decontrols the Townships of 
Brighton, Huntington, Penfleld, Roch­
ester and Wellington and the Villages 
of Wellington and Rochester in Lorain 
County, Ohio, portions of the Lorain- 
Elyria, Ohio, Defense-Rental Area, based 
on the Housing Expediter’s own initia­
tive in accordance with section 204 (c) 
of the Housing and Rent Act of 1947, 
as amended.

4. Schedule A, Item 281, is amended 
to read as follows:

(281) [Revoked and decontrolled.]
This decontrols (1) the City of Spar­

tanburg, South Carolina in the Spartan­
burg, South Carolina, Defense-Rental 
Area, based on a resolution submitted in 
accordance with section 204 (j) (3) of 
the Housing" and Rent Act of 1947, as 
amended, and (2) the remainder of said 
defense-rental area on the Housing Ex­
pediter’s own initiative in accordance 
with section 204 (c) of said act.
(Sec. 204, 61 Stat. 197, as amended; 50 U. S. C. 
App. Sup. 1894)

This amendment shall become effec­
tive May 12, 1950.

» Issued this 12th day of May 1950.
T ighe E. Woods, 

Housing Expediter.
[F, R. Doc. 50-4178; Piled, May 16, 1950; 

8:47 a. m.]

TITLE 29— LABOR
Chapter V— Wage and Hour Division, 

Department of Labor
Subchapter B—-Statement* of General Policy or 

Interpretation Not Directly Related to Regula­
tions

Part 776—Interpretative Bulletin op 
the General Coverage op the Wage 
and Hours Provisions op the Pair La­
bor Standards Act of 1938, as Amended

SUBPART A— GENERAL
Sec.
776.0 Introductory statement.

H O W  COVERAGE IS  DETERMINED

776.1 General Interpretative guides.
776.2 Employee basis of coverage.
77f.3 Persons engaging in both covered

and noncovered activities.
776.4 Workweek standard.
776.5 Coverage not dependent on method

of compensation.
776.6 Coverage not dependent on place of

work.
776.7 Geographical scope of coverage.

ENGAGING “ IN  COMMERCE”

776.8 The statutory provisions.
776.9 General scope of “in commerce”

coverage.
776.10 Employees participating in the ac­

tual movement of commerce.
776.11 Employees doing work related to in­

strumentalities of commerce.
776.12 Employees traveling across State 

' lines.
776.13 Commerce crossing international

boundaries.
ENGAGING IN  “ T H E  PRODUCTION OF GOODS FOR 

COMMERCE’'

776.14 Elements of "production” coverage.
776.15 “Production”,

Sec.
776.16 Employment in “producing, * * *

or in any other manner working 
on” goods.

776.17 Employment in a "closely related
process or occupation directly es­
sential to” production of goods.

776.18 Employeesof producers for commerce.
776.19 Employees of independent employers

. meeting needs of producers for 
commerce.

776.20 “Goods”.’
776.21 “For” commerce.

A u t h o r i t y : §§ 776.0 to 776.21 issued under 
52 Stat. 1060, as amended; 29 U. S. C. and 
Sup. 201 et seq.

Subpart A—General

§ 776.0 Introductory statement—(a) 
Scope and significance of this part. The 
Fair Labor Standards Act of 1938, as 
amended1 (hereinafter referred to as the 
act), bring within the general coverage 
of its wage and hours provisions every 
employee who is “engaged in commerce 
or in the production of goods for com­
merce.” 2 What employees are so en­
gaged must be ascertained in the light of 
the definitions of “commerce”, “goods”, 
and “produced” which are set forth in 
the act as amended by the Fair Labor 
Standards Amendments of 1949,8 giving 
due regard to authoritative interpreta­
tions by the courts and to the legislative 
history of the act, as amended. Inter­
pretations of the Administrator of the 
Wage and Hour Division with respect to 
this general coverage are set forth herein 
to provide “a practical guide to employers 
and employees as to how the office repre­
senting the public interest in its enforce­
ment will seek to apply it.” 4 These 
interpretations, with respect to the gen­
eral coverage of the wage and hours 
provisions of the act, indicate the con-

1 Pub. No. 718, 75th Cong., 3d sess. (52 Stat. 
1060), as amended by the act of June 26, 
1940 (Pub. Res. No. 88, 76th Cong., 3d sess., 
54 Stat. 616); by Reorganization Plan No. 2 
(60 Stat. 1095), effective July 16, 1946; by 
the Portal-to-Portal Act of 1947, approved 
May 14, 1947 ( 61 Stat. 84); and by the Fair 
Labor Standards Amendments of 1949, ap­
proved October 26, 1949 (Public Law 393, 81st 
Cong., 1st sess., 63 Stat. 910).

1 The requirement of section 6 as to mini­
mum wages is: “Every employer shall pay 
to each of his employees who is engaged in 
commerce or in the production of goods for 
commerce wages at the following rates—” 
(not less than 75 cents an hour, except in 
Puerto Rico and the Virgin Islands to which 
special provisions apply).

The requirement of section 7 as to maxi­
mum hours which an employee may work 
without receiving extra pay for overtime is: 
“no employer shall employ any of his em­
ployees who is engaged in commerce or in 
the production of goods for commerce for a 
workweek longer than forty hours, unless 
such employee receives compensation for his 
employment in excess of the hours above 
specified at a rate not less than one and 
one-half times the regular rate at which he 
is employed.”

‘ Public Law 393, 81st Cong., 1st sess., (63 
Stat. 910). These amendments, effective 
January 25, 1950, leave the existing law un­
changed except as to provisions specifically 
amended and the addition of certain new 
provisions. Section 3 (b) of the act, de­
fining “commerce” and section 3 (J), defin­
ing “produced," were specifically amended 
as explained in §§ 776.13 and 776.17 (a) 
herein.

* Skidmore v. Swift & Co., 323 U. S. 134, 
138.
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struction of the law which the Admin­
istrator believes to be correct and which 
will guide him in the performance of his 
administrative duties under the act un­
less and until he is otherwise directed 
by authoritative decisions of the courts 
or concludes, upon re-examination of an 
interpretation, that it is incorrect.

Under the Portal-to-Portal Act of 
1947,“ interpretations of the Administra­
tor may, under certain circumstances, be 
controlling in determining the rights and 
liabilities of employers and employees. 
The interpretations contained in this 

t bulletin are interpretations on which 
reliance may be placed as provided in 
section 10 of the Portal-to-Portal act, 
so long as they remain effective and are 
not modified, amended, rescinded, or 
determined by judicial authority to be 
incorrect. However, the omission to dis­
cuss a particular problem in this bulletin 
or in interpretations supplementing it 
should not be taken to indicate the adop­
tion of any position by the Administrator 
with respect to such problem or to con­
stitute an administrative interpretation 
or practice or enforcement policy.

(b) Exemptions and child labor pro­
visions not discussed. This bulletin does 
not deal with the various specific exemp­
tions provided in the statute, under 
which certain employees engaged in 
commerce or in the production of goods 
for commerce and thus within the gen­
eral coverage of the wage and hours 
provisions are wholly or partially ex­
cluded from the protection of the act’s 
minimum-wage and overtime-pay re­
quirements. Some of these exemptions 
are self-executing; others call for defini­
tions or other action by the Administra­
tor. Regulations and interpretations 
relating to specific exemptions may be 
found in other parts of this chapter. 
Coverage and exemptions under the child 
labor provisions of the act are discussed 
in a separate interpretative bulletin 
(Part 450 of this chapter) issued by the 
Secretary of Labor.

(c) E a r l i e r  interpretations super- 
ceded. All general and specific interpre­
tations issued prior to July 11, 1947, 
with respect to the general coverage of 
the wage and hours provisions of the 
act were rescinded and withdrawn by 
§ 776.0 (b) of the general statement on 
this subject, published in the Federal 
R egister on that date as Part 776 of this 
chapter (12 F. R. 4583). To the extent 
that interpretations contained in such 
general statement or in releases, opinion 
letters, and other statements issued on 
or after July 11, 1947, are inconsistent 
with the provisions of the Fair Labor 
Standards Amendments of 1949, they do 
not continue in effect-after January 24, 
i950.6 Effective on the date of its pub-

8 Public Law 49, 80th Cong., 1st sess. (61 
Stat. 84), discussed in Part 790 of this 
chapter.

«Section 16 (c) of the Fair Labor Stand­
ards Amendments of 1949 (63 Stat. 910) pro­
vides:

“Any order, regulation, or interpretation of 
the Administrator of the Wage and Hour 
Division or of the Secretary of Labor, and 
any agreement entered into by the Admin­
istrator or the Secretary, in effect under the 
provisions of the Fair Labor Standards Act 
of 1938, as amended, on the effective date

lication in the F ederal Register, Subpart 
A of this interpretative bulletin replaces 
and supersedes the general statement 
previously published as Part 776 of this 
chapter, which statement is withdrawn. 
All other administrative rulings, inter­
pretations, practices and enforcement 
policies relating to the general coverage 
of the wage and hours provisions of the 
act and not withdrawn prior to such 
date are, to the extent that they are in­
consistent with or in conflict with the 
principles stated in this interpretative 
bulletin, hereby rescinded and with­
drawn.

HOW  COVERAGE IS  DETERMINED

§ 776.1 General interpretative guides. 
The Congressional policy under which 
employees “engaged in commerce or in 
the production of goods for commerce” 
are brought within the general cover­
age of the act’s wage and hours provi­
sions is stated in section 2 of the act. 
This section makes it clear that the Con­
gressional power to regulate interstate 
and foreign commerce is exercised in this 
act in order to remedy certain evils, 
namely; “labor conditions detrimental 
to the maintenance of the minimum 
standards of living necessary for health, 
efficiency, and the general well being of 
workers” which Congress found “ (a) 
causes commerce and the channels and 
instrumentalities of commerce to be used 
to perpetuate such labor conditions 
among the workers of the several States;
(b) burdens commerce and'the free flow 
of goods in commerce; (c) constitutes 
an unfair method of competition in 
commerce; (d) leads to labor disputes 
burdening and obstructing commerce 
and the free flow of goods in commerce 
and (e) interferes with the orderly and 
fair marketing of goods in commerce.” 
In carrying out these broad remedial 
purposes, however, the Congress did not 
choose to make the scope of the act co­
extensive in all respects with the limits 
of its power over commerce or to apply it 
to all activities affecting commerceT 
Congress delimited the area in which the 
act operates by providing for certain ex­
ceptions and exemptions, and by making- 
wage-hour coverage applicable only to 
employees who are “engaged in” either 
commerce”, as defined in the act, or 

“production” of “goods” for such com­
merce, within the meaning of the act’s 
definitions of these terms. The Fair 
Labor Standards Amendments of 1949 
indicate an intention to restrict some­
what the category of employees within 
the reach of the act under the former
of this act, shall remain in effect as an order, 
regulation, interpretation, or agreement of 
the Administrator or the Secretary, as the 
case may be,-pursuant to this act, except 
to the extent that any such order, regula­
tion, interpretation, or agreement may be 
inconsistent with the provisions of this act, 
or may from time to time be amended, modi­
fied, or rescinded by the Administrator or the 
Secretary, as the case may be, in accordance 
with the provisions of this act.”

1 Kirschbaum v. Walling, 316 U. S. 517; 
Walling v. Jacksonville Paper Co., 317 u. s’ 
564; 10 East 40th St. Bldg. Co. v. Calltis, 325 
U. S. 578; A. H. Phillips, Inc. v. Walling, 324 
U. S. 490; Fleming v. Hawkeye Pearl Button 
Co., 113 F. 2d 52 (C. A. 8); Armstrong v. 
Walling, 161 F. 2d 515 (C. A. 1); Bowie v. 
Gonzalez, 117 F. 2d 11 (C. A. 1).

definition of “produced” and to expand 
to some extent the group covered under 
the former definition of “commerce.” 
In his interpretations, the Administrator 
will endeavor to give effect to both the 
broad remedial purposes of the act and 
the limitations on its application, seek­
ing guidance in his task from the terms 
of the statute, from authoritative court 

«decisions, and from the legislative his­
tory of the act, as amended.8

§ 776.2 Employee basis of coverage. 
The coverage of the act’s wage and hours 
provisions as described in sections 6 and 
7 does not deal in a blanket way with in­
dustries as a whole. Thus, in section 6, it 
is provided that every employer shall pay 
thè statutory minimum wage to “each of 
his employees who is engaged in com­
merce or in the production of goods for 
commerce.” It thus becomes primarily 
an individual matter as to ’the nature of 
the employment of the particular em­
ployee. Some employers in a given in­
dustry may have no employees covered by 
the act; other employers in the industry 
may have some employees covered by the 
act, and not others; still other employers 
in the industry may have all their em­
ployees within the act’s coverage. If, 
after considering all relevant factors, em­
ployees are found to be engaged in cov­
ered work, their employer cannot avoid 
his obligations to them under the act on 
the ground that he is not “engaged in 
commerce or in the production of goods 
for commerce.” To the extent that his 
employees are so engaged, he is himself so 
engaged.®

In determining whether an individual 
employee is within the coverage of the 
wage and hours provisions, however, the 
relationship of an employer’s business to 
commerce or to the production of goods 
for commerce may sometimes be an im­
portant indication of the character of the 
employee’s work.10 It is apparent, too, 
from the 1949 amendment to the defini­
tion of “produced” and its legislative his­
tory that an examination of the charac­
ter of the employer’s business will in 
some borderline situations be necessary

«Footnote references to some of the rel­
evant court, decisions are made for the as­
sistance of readers who may be interested 
in such decisions.

Fqptnote references to the legislative his­
tory of the 1949 amendments are made at 
points in this part where it is believed 
they may be helpful. References to the 
Statement of the Managers on the Part of 
the House, appended to the Conference Re­
port on the amendments (H. Rept. No. 1453, 
81st Cong., 1st sess.) are abbreviated: H. 
Mgrs. St., 1949, p. —. References to the 
Statement of a majority of the Senate Con­
ferees, 95 Cong. Rec., October 19, 1949 at 
15372-15377 are abreviated: Sen. St., 1949 
Cong. Rec. References to the Congressional 
Record are to the 1949 daily issues, the 
permanent volumes being unavailable at 
the time this part was prepared.

9 Kirschbaum v. Walling, 316 U. S. 517. -See 
also Walling v. Jacksonville Paper Co., 317 
U. S. 564; McLeod v. Threlkeld, 319 U. S. 491; 
Mabee v. White Plains Pub. Co., 327 U. S. 178.

10 Borden Co. v. Borella, 325 U. S.'679;-10 E. 
40th St. Bldg. Co. v. Callus, 325 U. S. 578; 
Armour & Co. v. Wantock, 323 U. S. 126; Dono­
van v. Shell Oil Co., 168 F. 2d 229 (C. A. 4); 
Hertz Driveurself Stations v. United States, 
150 F. 2d 923 (C. A. 8); Horton v. Wilson & Co., 
223 N. C. 71, 25 S. E. 2d 437.
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in determining whether the employee's 
occupation bears the requisite close rela­
tionship to production for commerce.“

§ 776.3 Persons engaging in both cov­
ered and noncovered activities. The act 
applies to employees ‘'engaged in com­
merce or in the production of goods for 
commerce” without regard to whether 
such employees, or their employer, are 
also engaged in other activities which 
would not bring them within the cover­
age of the act. The act makes no distinc­
tion as to the percentage, volume, or 
amount of activities of either employee 
or employer which constitute engaging 
in commerce or in the production of 
goods for commerce. Sections 6 and 7 
refer to “each” and “any” employee so 
engaged, and section 15 (a) (1) prohibits 
tjae introduction into the channels of 
interstate or foreign commerce of “any” 
goods in the production of which “any” 
employee was employed in violation of 
section 6 or section 7. Although employ­
ees doing work in connection with mere 
isolated, sporadic, or occasional ship­
ments in commerce of insubstantial 
amounts of goods will not be considered 
by virtue of that fact alone, the law is 
settled that every employee whose en­
gagement in activities in commerce or in 
the production of goods for commerce, 
even though small in amount, is regular 
and recurring, is covered by the act.“ 
This does not, however, necessarily mean 
that an employee who at some particular 
time may engage in work which brings 
him within the coverage of the act is, by 
reason of that fact, thereafter indefi­
nitely entitled to its benefits.

. § 776.4 Workweek standard. T h e  
workweek is to be taken as the standard 
in determining the applicability of the 
act.18 Thus, if in any workweek an em­
ployee is engaged in both covered and 
noncovered work he is entitled to both 
the wage and hour's benefits of the act for 
all the time worked in that week, unless 
exempted therefrom by some specific 
provision of the act. The proportion of 
his time spent by the employee in each 
type of work is not material. If he spends 
any part of the workweek in covered 
work he will be considered on exactly 
the same basis hs if he had engaged ex­
clusively in such work for the entire 
period. Accordingly, the total number 
of hours which he works during the 
workweek at both types of work must be 
compensated for in accordance with the

u H. Mgrs, St., 1949, pp. 14, 15; Sen. St., 
1949 Cong. Rec. 15372.

« United States v. Darby, 312 U. S. 100; 
Mabee v. White Plains Pub. Co., 327 U. S. 178; 
Schmidt v. Peoples Telephone Union of Mary­
ville, Missouri, 138 P. 2d 13 (C. A. 8); New 
Mexico Public Service Co. v. Engel, 145 P. 2d 
636 (C. A. 10); Sun Pub. Co. v. Walling, 140 
F. 2d 445 (C. A. 6), certiorari denied 322 U. S. 
728; Davis v. Goodman Lumber Co., 133 P. 2d 
52 (C. A. 4).

13 See Gordon’s Transports v. Walling, 162 
P. 2d 203 (C. A- 6), eertiorari denied 332 U. S. 
774; Walling v. Fox-Pelletier Detective Agency, 
4 W. H. Cases 452 (W. D. Tenn.), 8 Labor 
Cases 62,219; Walling v. Black Diamond Coal 
Mining Co,, 59 P. Supp. 348 (W. D. Ky.); 
Fleming v. Knox, 42 F. Supp. 948 (S. D. Ga.); 
Roberg v. Henry Phipps Estate, 156 F. 2d 958 
(C. A. 2). For a definition of the workweek, 
see § 778.2 (c) of this chapter.

m inimum wage and overtime pay pro­
visions of the act.

It is thus recognized that an employee 
may be subject to the act in one work­
week and not in the next. It is likewise 
true that some employees of an employer 
may be subject to the act and others not. 
But the burden of effecting segregation 
between covered and noncovered work as 
between particular workweeks for a given 
employee or as between different groups 
of employees is upon the employer. 
Where covered work is being regularly 
or recurrently performed by his em­
ployees, and the employer seeks to segre­
gate such work and thereby relieve him­
self of his obligations under sections 6 
and 7 with respect to particular em­
ployees . in particular workweeks, he 
should be prepared to show, and to dem­
onstrate from his records, that such em­
ployees in those workweeks did not 
engage in any activities in interstate or 
foreign commerce or in the production 
of goods for such commerce, which 
would necessarily include a showing that 
such employees did not handle or work 
on goods or materials shipped in com­
merce or used in production of goods for 
commerce, or engage in any other work 
closely related and directly essential to 
production of goods for commerce.14 The 
Division’s experience has indicated that 
much so-called “segregation” does not 
satisfy these tests and that many so- 
called “segregated” employees are in fact 
engaged in commerce or in the produc­
tion of goods for commerce.

§ 776.5 Coverage not dependent on 
method of compensation. The act’s cov­
erage is not limited to employees work­
ing on an hourly wage. The require­
ment of section 6 as to minimum wages 
on and after January 25, 1950, is that 
“each” employee engaged in commerce 
or in the production of goods for com­
merce must be paid wages at a rate , not 
less than 75 cents an hour.15 This does 
not mean that employees cannot be paid 
on a piecework basis or on a salary, com­
mission, qr other basis; it merely means 
that whatever the basis on which the 
workers are paid, whether it be monthly, 
weekly, or on a piecework basis, they 
must receive at least the equivalent of 
the minimum hourly rate. “Each” and 
“any” employee obviously and necessar­
ily includes one compensated by a unit of 
time, by the piece, or by any other meas­
urement.1* Regulations prescribed by 
the Administrator (Part 516 of this chap­
ter) provide for the keeping of records in 
such form as to enable compensation on 
a piecework or other basis to be trans­
lated into an hourly rate.”

§ 776.6 Coverage not dependent on 
place of work. Except for the general 
geographical limitations discussed in 
§ 776.7, the act contains no prescription 
as to the place where the employee must

“ See Guess v. Montague, 140 F. 2d 500 
(C. A. 4) .

“ Special exceptions are made for Puerto 
Rico and the Virgin Islands.

16 United States v. Rosenwasser, 323 U. 8 . 
360.

11 For methods of translating other forms of 
compensation into an hourly rate for pur­
poses of sections 6 and 7, see Parts 777 and 
778 of this chapter.

work in order to come within its coveragè. 
It follows that employees otherwise com­
ing within the terms of the act are 
entitled to its benefits whether they per­
form their work at home, in the factory, 
or elsewhere.18 The specific provisions of 
the act relative to regulation of home­
work serve to emphasize this fact.18

§ 776.7 Geographical scope of cover­
age. The geographical areas within 
which the employees are to be deemed 
“engaged in commerce or in the produc­
tion of goods for commerce” within the 
meaning of the act, and thus within its 
coverage are governed by definitions in 
section 3 (b), (c), and (j ). In the defini­
tion of “produced” in section 3 (j), “pro­
duction” is expressly confined to de­
scribed employments “in any State.” (See 
§ 776.15 (a).) “Commerce” is defined 
to mean described activities “among the 
several States or between any State and 
any place outside thereof.” (See § 776.8. ) 
“State” is defined in section 3 (c) to mean 
“any State of the United States or the 
District of Columbia or any Territory or 
possession of the United States.”

Under these definitions, employees 
within the District of Columbia and 
within the territories and possessions 
(e. g. Alaska, Hawaii, Puerto Rico, the 
Canal Zone, Guam, Guano Islands, 
Samoa, Virgin Islands)80 are dealt with 
on the same basis as employees working 
in any of the forty-eight States. Con­
gress did not exercise the national leg­
islative power over the District of 
Columbia or the Territories or posses­
sions referred to by extending the act 
to purely local commerce within them.

ENGAGING “ IN  COMMERCE”

§ 776.8 The statutory provisions. 
The activities constituting “commerce” 
within the meaning of the phrase “en­
gaged in commerce” in sections 6 and 7 
of the act are defined in section 3 (b) as 
follows:

“Commerce” means trade, commerce, 
transportation, transmission, or communi­
cation among the several States, or between 
any State and any place outside thereof.21

18 Walling v. American Needlecrajts, 139 F. 
2d 60 (C. A. 6) ;• Walling v. Twyeffort Inc., 158 
F. 2d 944 (C. A. 2); McComb v. Homeworkers’ 
Handicraft Cooperative, 176 F. 2d 633 (C. A.
4).

18 See 6 (a) (2); Sec. 11 (d).
20 An area subject to the sovereignty of an­

other nation may, by virtue of the operation 
of an agreement between that nation and 
the United States, become a “possession of 
the United States” within the meaning of 
this act (Vermilya-Brown Co. v. Connell, 335 
U. S. 377 (Bermuda bases leased from Great 
Britain); see also United States v. Spelar, 
338 U. S. 217) . However, where such status 
of an area in a foreign country has not been 
established, -the Administrator is not pre­
pared to assert coverage with respect to any 
employee in any workweek in which he works 
there exclusively. On the other hand, when, 
part of the work performed by an employee 
for an employer in any workweek is covered 
work performed in any State, it makes no 
difference where the remainder of such work 
is performed; the employee is entitled to the 
benefits of the act for the entire workweek 
unless he comes within some specific 
exemption.

■a As amended by section 3 (a) of the Fair 
Labor Standards Amendments of 1949.
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As has been noted in § 776.7 of this bul­
letin, the word “State” in this definition 
refers not only to any of the forty-eight 
States but also to the District of Colum­
bia and to any Territory or possession 
of thé United States.

It should be observed that the term 
“commerce” is very broadly defined. 
The definition does not limit the term to 
transportation, or to the “commercial” 
transactions involved in “trade,” al­
though these are expressly included. 
Neither is the term confined to com­
merce in “goods.” Obviously, “trans­
portation” or “commerce’? between any 
State and any place outside its boun­
daries includes a movement of persons 
as well as a movement of goods. And 
“transmission” or “communication” 
across State lines constitutes “com­
merce” under the definition, without 
reference to whether anything so trans­
mitted or communicated is “goods.” *2 
The inclusion of the term “commerce” 
in the definition of the same term as 
used in the act implies that no special 
or limited meaning is intended; rather, 
that the scope of the term for purposes 
of the act is at least as broad as it would 
be under concepts of “commerce” estab­
lished without reference to this defini­
tion.

§ 776.9 General scope of "in com­
merce” coverage. Under the definitions 
quoted above, it is clear that the employ­
ees who are covered by the wage and 
hours provisions of thè act as employees 
“engaged in commerce”* are employees 
doing work involving or related to the 
movement of persons or things (whether 
tangibles or intangibles, and including 
information and intelligence) “among 
the several States or between any State 
and any place outside thereof.” 22 Al­
though this does not include employees 
engaged in activities which merely “af­
fect” such interstate or foreign com­
merce, the courts have made it clear that 
coverage of the act based on engaging 
in commerce extends to every employee 
employed “in the channels of” such com­
merce or in activities so closely related 
to such commerce, as a practical matter, 
that they should be considered a part of 
it.24 The courts have indicated that the 
words “in commerce” should not be so 
limited by construction as to defeat the 
purpose of Congress, but should be inter­
preted in a manner consistent with their 
practical meaning and effect in the par­
ticular situation. One practical question 
to be asked is whether, without the par­
ticular service, interstate or foreign com­
merce would be impeded, impaired, or

23 “fcroods” is, .however, broadly defined in 
the act. See § 776.20 (a).

23 «Any place outside thereof’? is not limited 
in meaning to another State or country. Any 
movement between a State and a place “out­
side there” is “commerce” for purposes of the 
act, such as ship-to-shore communication, 
or transportation out of a State by ship of 
food, fuel, or ice to be consumed at sea be­
fore arrival at another port.

24 Walling v. Jacksonville Paper Co., 817 
U. S. 564; Overstreet v. North Shore Corp., 
318 U. S. 125; McLeod v. Threlkeld, 819 U. S. 
491; Boutell v. Walling, 327 U. S. 463; Peder­
sen v. J. F. Fitzgerald Constr. Co., 318 U. S. 
740 and 324 U. S. 720.

RULES AND REGULATIONS

abated;25 others are whether the service 
contributes materially to the consum­
mation of transactions in interstate or 
foreign, commerce26 or makes it possible 
for existing instrumentalities of com­
merce 27 to accomplish the movement of 
such commerce effectively and to free it 
from burdens or obstructions.28

§ 776.10 Employees participating in 
the actual movement of commerce. 
Under the principles stated in § 776.9, 
the wage and hours provisions of the act 
apply typically, but not exclusively, to 
employees subh as those in the tele­
phone,29 telegraph,80 television, radio,81 
transportation and shipping82 industries, 
since these industries serve as the actual 
instrumentalities and channels of inter­
state and foreign commerce. Similarly, 
employees of such businesses as banking 
(see Subpart B of this part), insurance 
(see Subpart B of this part), newspaper 
publishing,88 and others (see Subpart B 
of this part) which regularly utilize the 
channels of interstate and foreign com­
merce in the course of their operations, 
are generally covered by the act.

Employees whose work is an essential 
part of the stream of interstate or for­
eign commerce, in whatever type of busi­
ness they are employed, are likewise 
engaged in commerce and within the 
act’s coverage. This would include, for 
example, employees of a warehouse 
whose activities, are connected with the

28 Republic Pictures Carp. v. Kappler, 151 
P. 2d 543 (C. A. 8), afHrmed 327 U. S. 757; 
New Mexico Public Service Co. v. Engel, 145 
P. 2d 636 (C. A. 10)

26 Walling v. Sondock, 132 P. 2d 77 (C. A. 5), 
certiorari denied 318 U. S. 772. See also 
Horton v. Wilson & Co., 223 N. C. 71, 25 S. E. 
2d 437, in which the court stated that an 
employee is engaged “in commerce” if his 
services—not too remotely but substantially 
and directly—aid in such commerce as de­
fined in the act.

31 For a list of such instrumentalities, see 
S 776.11.

28 Overstreet v. North Shore Corp., 318 U. S. 
125; J. F. Fitzgerald Constr. Co. v. Pedersen, 
324 U. S. 720; Ritch v. Puget Sound Bridge & 
Dredging Co., 156 P. 2d 334 (C. A. 9); Walling 
v. McCrady Constr. Co., 156 F. 2d 932 (C. A. 
3); Bennett v. V. P. Loftis, 167 P. 2d 286 (C. 
A. 4); Walling v. Patton-Tully Transp. Co,, 
134 P. 2d 945 (C. A. 6).

28 Schmidt v. Peoples Telephone JJnion of 
Maryville, Mo., 138 P. 2d 13 (C. A. 8); North 
Shore Corp. v. Barnett, 143 P. 2d 172 (C. A.
5); Strand v. Garden Valley Telephone Co.,
51 F. Supp. 898 (D. Minn.) .

30 Western Union Telegraph Co. v. Lenroot, 
323 U. S. 490; Western Union Telegraph Co. v. 
McComb, 165 F. 2d 65 (C. A. 6), certiorari de­
nied 333 U. S. 862; Moss v. Postal Telegraph 
Cable Co., 42 P. Supp. 807 (M. D. Ga.). '

31 Wilson v. Shuman, 140 P. 2d 644 (C. A. 
8); Wabash Radio Corp. v. Walling,. 162 P. 
2d 391 (C. A. 6).

33 Overnight Motor Co. v. Missel, 316 U. S. 
572; Hargis v. Wabash R. Co., 163 P. 2d 607 
(O. A. 7); Rockton & Rion R. R. v. Walling, 
146 P. 2d 111 (C. A. 4), certiorari denied 334 
U. S. 880; Walling v. Keansburg Steamboat 
Co., 162 P. 2d 405 (O. A. 3); Knudsen v. Lee 
& Simmons, 163 P. 2d 95 (O. A. 2); Walling v. 
Southwestern Greyhound Lines, 65 P. Supp.
52 (W. D. Mo.); Walling v. Atlantic Grey­
hound Corp., 61 P. Supp. 992 (E. D. S. C.).

38 Sun Pub. Co. v. Walling, 140 F. 2d 445 
(C. A. 6), certiorari denied 322 U. S. 728. See 
also Oklahoma Press Pub. Co. v. Walling, 
327 U. S. 186, and McComb v. Dessau, 9 W.H. 
Cases 332 (S. D. Calif.) 17 Labor Cases, 65;643.

receipt or distribution of goods across 
State lines.84 Also, since “commerce” as 
used in the act Includes not only “trans­
mission” of communications but “com­
munication” itself, employees whose 
work involves the continued use of the 
interstate mails, telegraph, telephone or 
similar instrumentalities for communi­
cation across State lines are covered by 
the act.85 This does not mean that any 
use by an employee of the mails and 
other channels of communication is suf­
ficient to establish coverage. But if the 
employee, as a regular and recurrent 
part of his duties, uses such instrumen­
talities in obtaining or communicating 
information or in sending or receiving 
written reports or messages, or orders for 
goods or services, or plans or other docu­
ments across State lines, he comes within 
the scope of the act as an employee di­
rectly engaged in the work of “com­
munication” between the State and 
places outside the State.

§ 776.11 Employees doing work related 
to instrumentalities of commerce. An­
other large category of employees 
covered as “engaged in commerce’'  is 
comprised of employees .performing the 
work involved in the maintenance, re­
pair, or improvement of existing instru­
mentalities of commerce. (See the cases 
cited in footnote 27 to § 776.9. See also 
the discussion of coverage of employees 
engaged in building and construction 
work, in Subpart B of this part.) Typi­
cal illustrations of instrumentalities of 
commerce include railroads, highways, 
city streets, pipe lines, telephone lines, 
electrical transmission lines, rivers, 
streams, or other waterways over which 
interstate or foreign commerce more or 
less regularly moves; airports; railroad, 
bus, truck, or steamship terminals; tele­
phone exchanges, radio and television 
stations, post offices and express offices; 
bridges and ferries carrying traffic mov­
ing in interstate or foreign commerce 
(even though within a single State); 
bays, harbors, piers, wharves and docks 
used for shipping between a State and 
points outside; dams, dikes, revetments 
and levees which directly facilitate the 
uninterrupted movement of commerce by 
enhancing or improving the usefulness 
of waterways, railways, and highways 
through control of water depth, chan­
nels, or flow in streams or through con­
trol of flood waters; warehouses or 
distribution depots devoted to the receipt 
and shipment of goods in interstate or 
foreign commerce; ships, vehicles, and 
aircraft regularly used in transportation 
of persons or goods in commerce; and 
similar fixed or movable facilities on 
which the flow of interstate and foreign 
commerce depends.

It is well settled that the work of 
employees involved in the maintenance, 
repair, or improvement of such existing

34 Phillips Co. v. Walling, 324 U. S. 490; 
Clyde v. Broderick, 144 F. 2d 348 (C. A. 10). 
And see § 776.33.

33 McComb v. Weller, 9 W. H. Cases 53 (W. D. 
Tenn.); Yunker v. Abbye Employment 
Agency, 32 N. Y. S. 2d 715; (Munie. Ct. 
N. Y. C.) ; Phillips v. Meeker Coop. Light & 
Power Asso., 63 P. Supp. 733 (D. Minn.) ; An­
derson Bros. Corp. v. Flynn, 218 S. W. 2d 653 
(C. A. Ky.).
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instrumentalities of commerce is so 
closely related to interstate or foreign 
commerce as to be in practice and in 
legal contemplation a part of it. In­
cluded among the employees who are 
thus “engaged in commerce” within the 
meaning of the act are employees of rail­
roads, telephone companies, and simi­
lar instrumentalities who are engaged in 
maintenance-of-way work;“ employees 
(including office workers, guards, watch­
men, etc.) engaged in work on contracts 
or projects for the maintenance, repair, 
reconstruction or other improvement 
of such instrumentalities of commerce 
as the transportation facilities of inter­
state railroads, highways, waterways, or 
other interstate transportation facili­
ties, or interstate telegraph, telephone, 
or electrical transmission facilities (see 
Subpart B of this part) ; and employees 
engaged in the maintenance or altera­
tion and repair of ships" or trucks88 
used as instrumentalities of interstate 
or foreign commerce. Also, employees 
have been held covered as engaged in 
commerce where they perform such 
work as watching or guarding ships or 
vehicles which are regularly used in 
commerce89 or maintaining, watching, 
or guarding warehouses, railroad or 
equipment yards, etc., where goods mov­
ing in interstate commerce are tem­
porarily held,40 or acting as porters, 
janitors, or in other maintenance capac­
ities in bus stations, railroad stations, 
airports* or other _ transportation 
terminals.“

w Davis v. Rockton & Rion R. R., 65 P. Supp. 
67, affirmed in 159 F. 2d 291 (C. A. 4) ; North 
Shore Corp. v. Barnett, 143 P. 2d 172 (C. A. 5), 
Palmer v. Howard, 12 Lab. Cas. (CCH) par. 
63 756 (W. D. Tenn.) ; Williams v. Atlantic 
Coast Lines R. R. Co., 1 W. H. Cases 289 (E. J-J* 
N. C. 1940), 2 Labor Cases (CCH) par. 18, 564.

« Slover v. Wathen, 140 F. 2d 258 (C. A. 4) ; 
Walling v. Keansburg Steamboat Co., 162 P, 
2d 405 (C. A. 3). , ,

®8 Boutell v. Walling, 327 ü. S. 463; Mo/ris v. 
McComb, 332 U. S. 422; Skidmore v. John J. 
Casale, Inc., 160 F. 2d 527 (C. A. 2), certiorari 
denied 331 ü. S. 812; Herts Drivurself Stations 
v. United States, 150 F 2d 923 (C. A. 8); Wal­
ling v. Sturm & Sons, Inc., 6 W. H. Cases 131 
(D. N. J.) 10 Labor Cases (CCH) par. 62, 980.

As to exemptions from thè overtime re­
quirements for mechanics employed by mo­
tor carriers, see Part 782 of this chapter. 
For exemptions applicable to retail or service 
establishments, see Part 779 of this chapter.

80 Slover v. Wathen, 140 F. 2d 258 (C. A. 4) ; 
Aqosto v. Rocafort, 5 W .H. Cases 176 (D. P. 
R.), 9 Labor Cases (CCH) par. 62, 610; Cannon 
v. Miller, 155 P. 2d 500 (S. Ct. Wash.).

40 Engebretson v. E. J. Albrecht Co., 150 F. 2d
602 (C A 7) • Mid-Continent Petroleum Corp. 
v. Keen, 157 F. 2d 310 (C. A. 8); Walling v. 
Mutual Wholesale Food & Supply Co., 141 
F. 2d 331 (C. A. 8) ; Walling v. Sondock, 132 F. 
2d 77 (C. A. 5); certiorari denied 318 ü. S. 
772; Reliance Storage & Insp. Co. v. Hubbard; 
50 F. Supp. 10 12 . (W. D. Va.) ; Walling v. Fox- 
Pelletier Detective Agency, 4W .H . Cases 452 
(W. D. Tenn. 1944), 8 Labor Cases (CCH) 
par. 62, 219; McComb v. Russell Co., 9 W. H. 
Cases 258 (D. Miss. 1949),-17 Labor Cases 
(CCH) par. 65, 519. ,

41 Mornford v. Andrews, 151 F. 2d 511 (C. A. 
5); Hargis v. Wabash R. Co., 163 F. 2d 607 
(C. A. 7); Walling v. Atlantic Greyhound 
Carp., 61 F. Supp. 992 (E. D. S. C.); Rouch v. 
Continental Oil Co., 55 F. Supp. 315 (D. 
Kans.) ; see also Williams v. Jacksonville Ter­
minal Co., 315 U. S. 386.

On the other hand, work which is less 
immediately related to the functioning 
of instrumentalities of commerce than is 
the case in the foregoing examples may 
be too remote from interstate or foreign 
commerce to establish coverage on the 
ground that the employee performing it 
is “engaged in commerce.” This has been 
held true, for example, of a cook prepar­
ing meals for workmen who are repair­
ing tracks over which interstate trains 
operate,42 and of a porter caring for 
washrooms and lockers in argarage which 
is not an instrumentality of commerce, 
where trucks used both in intrastate and 
interstate commerce are serviced.48

There are other situations in which 
employees are engaged “in commerce” 
and therefore within the coverage of the 
Act because they contribute directly to 
the movement of commerce by providing 
goods or facilities to be used or con­
sumed by instrumentalities of commerce 
in the direct furtherance of their activi­
ties of transportation, communication, 
transmission, or other movement in in­
terstate or foreign commerce. Thus, for 
example, employees are considered en­
gaged “in commerce” where they provide 
to railroads, radio stations, airports, 
telephone exchanges, or other similar 
instrumentalities of commerce such 
things as electric energy,44 steam, fuel, 
or water, which are required for the 
movement of the commerce carried by 
such instrumentalities.45 Such work is 
“so related to the actual movement of 
commerce as to be considered an essen­
tial and indispensable part thereof, and 
without which it would be impeded or 
impaired.” 48

§ 776.12 Employees traveling across 
State lines. Questions are frequently 
asked as to whether the fact that an 
employee crosses State lines in connec­
tion with his employment brings him 
within the act’s coverage as an employee 
“engaged in commerce.” Typical of the 
employments in which such questions 
arise are those of traveling service men, 
traveling buyers, traveling construction 
crews, collectors, and employees of such 
organizations as circuses, carnivals, road 
shows, and orchestras. The area of cov­
erage in such situations cannot be delim­
ited by any exact formula, since questions 
of degree are necessarily involved. If the 
employee transports material or equip­
ment or other persons across State lines 
or within a particular State as a part of 
an interstate movement, it is clear, of 
course, that he is engaging in commerce.47

48 McLeod v. Threlkeld, 319 tJ. S. 491.
48 Skidmore v. John J. Casale, Inc., 160 F. 2d 

527, certiorari denied 331 U. S. 812 (use in 
interstate commerce of trucks serviced was' 
from 10 to 25 percent of total use).

44 New Mexico Public Service Co. v. Engel, 
145 F. 2d 636 (O. A. 10); Walling v. Connecti­
cut Co., 154 F. 2d 552 (C. A. 2).

45 Such employees would also be covered as
engaged in the production of goods for com­
merce. See Lewis v. Florida Power & Light 
Co., 154 F. 2d 751 (C. A. 5); Walling v. Con­
necticut Co., 154 F. 2d 552 (C. A. 2); also 
§ 776.21 (b ). „ ,

48 New Mexico Public Service Co. v. Engel, 
145 F. 2d 636, 640 (C. A. 10).

47The employee may, however, be exempt 
from the overtime prövisions of the act under 
section 13 (b) (1). See Part 782 of this 
chapter.

And as a general rule, employees who are 
regularly engaged in traveling across 
State lines in the performance of their 
duties (as distinguished from merely 
going to and from their homes or lodg­
ings in commuting to a work place) are 
engaged in commerce and covered by the 
act.48 On the other hand, it is equally 
plain that an employee who, in isolated 
or sporadic instances, happens to cross 
a State line in the course of his employ­
ment, which is otherwise intrastate in 
character, is not, for that sole reason, 
covered by the act. Nor would a man 
who occasionally moves to another State 
in order to pursue an essentially local 
trade or occupation there become an 
employee “engaged in commerce” by 
virtue of that fact alone. Doubtful ques­
tions arising in the area between the two 
extremes must be resolved on the basis 
of the facts in each individual case.

§ 776.13 Commerce crossing interna­
tional boundaries. Under the act, as 
amended, an employee engaged in 
“trade, commerce, transportation, trans­
mission, or communication” between any 
State and any place outside thereof is 
covered by the act regardless of whether 
the “place outside” is another State or 
is a foreign country or is some other 
place. Before the amendment to sec­
tion 3 (b) which became effective Jan­
uary 25, 1950, employees whose work 
related solely to the flow of commerce 
into a State from places outside it which 
were not “States” as defined in the act 
were not employees engaged in “com­
merce” for purposes of the act, although 
employees whose work was concerned 
with the flow of commerce out of the 
State to such places were so engaged.40 
This placed employees of importers in a 
less favorable position under the act 
than the employees of exporters. This 
inequality was removed by the amend­
ment to section 3 (b).50 Accordingly, 
employees performing work in connec­
tion with the importation of goods from 
foreign countries are engaged “in com­
merce” and covered by the act, as 
amended. The coverage of such em­
ployees, as of those performing work in 
connection with the exportation of goods 
to foreign countries, is determined by 
the same principles as in the case of 
employees whose work is connected with 
goods procured from or sent to other 
States.
ENGAGING IN  “ THE PRODUCTION OF GOODS 

FOR COMMERCE”

§ 776.14 Elements of “production” 
coverage. Sections 6 and 7 of the act, 
as has been noted, cover not only em­
ployees who are engaged “in commerce” 
as explained above, but also “each” and 
“any” employee who is engaged in the 
“production” of “goods” for “commerce”. 
What employees are so engaged can be 
determined only by reference to the

48 Reck v. Zarnocay, 264 App. Dlv. 520, 36 
N. YS. 2d 394; Colbeck v. Dairyland Creamery 
Co., 17 N. W. 2d 262 (S. Ct. S. D.).

48 The definition of “commerce” previously 
referred to commerce “from any State to any 
place outside thereof.” The amendment 
substituted “between" for “from” and “and” 
for “to” in this clause.

68 H. Mgrs. St., 1949, pp. 13, 14.
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very comprehensive definitions which 
Congress has supplied to make clear 
what is meant by “production,” by 
“goods,” and by “commerce” as those 
words are used in sections 6 and 7. In 
the light of these definitions, there are 
three interrelated elements of coverage 
to be considered in determining whether 
an employee is engaged in the produc­
tion of goods for commerce: (a) There 
must be “production”; (b) such produc­
tion must be of “goods”; (c) such pro­
duction of goods must be “for

• commerce” ; all within the meaning of 
the act.61 The three elements of “pro­
duction” coverage are discussed in order 
in the sections following.

§ 776.15 “Production”—(a) The stat­
utory provisions. The activities con­
stituting “production” within the mean­
ing of the phrase “engaged in * * *
production of goods for commerce” are 
defined in the a c t62 as follows:

“Produced” means produced, manufac­
tured, mined, handled or in any other man­
ner worked on in any State; and for the 
purposes of this act an employee shall be 
deemed to have been engaged in the pro­
duction of goods if such employee was em­
ployed in producing, manufacturing, mining, 
handling transporting, or in any other man­
ner working on such goods, or in any closely 
related process or occupation directly essen­
tial to the production thereof, in any State.
The act bars from interstate commerce 
“any” goods in the production of which 
“any” employee was employed in viola­
tion of the minimum-wage or overtime- 
pay provisions,63 and provides that in de­
termining, for purposes of this provision, 
whether an employee was employed in 
the production of such goods—
* * * proof that any employee was em­
ployed in any place of employment where 
goods shipped or sold in commerce were pro-

51 These elements need not be considered 
if the employee would be covered in any 
event because engaged “in commerce” under 
the principles discussed in preceding sections 
of this part.

62 Act, sec, 3 (J). This definition is also 
applicable in determining coverage of the 
child labor provisions of the act. See Part 
450 of this chapter. X _'

83 Act, sec. 15 (a) ( 1 ). The only exceptions 
are stated in the section itself, which pro­
vides that “it shall be unlawful for any 
person—(1 ) to transport, offer, for transpor­
tation, ship, deliver, or sell in commerce, or 
to ship, deliver, or sell with knowledge that 
shipment or delivery or sale thereof in com­
merce Is intended, any goods in the produc­
tion of which any employee was employed 
in violation of section 6 or section 7, or in 
violation of any regulation or order of the 
Administrator issued under section 14; ex­
cept that no provision of this Act shall im­
pose any liability upon any common carrier 
for the transportation in commerce in the 
regular course pf its business of any goods 
not produced by such common carrier, and 
no provision of this Act shall excuse any com­
mon carrier from its obligation to accept any 
goods for transportation; and except that 
any such transportation, offer, shipment, de­
livery, or sale of such goods by a purchaser 
who acquired them in good faith in reliance 
on written assurance from the producer that 
the goods were produced in compliance with 
the requirements of the Act, and who ac­
quired such goods for value without notice 
of any such violation, shall not be deemed 
unlawful; ”
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duced, within ninety days prior to the re­
moval of the goods from such place of em­
ployment, shall be prima facie evidence that 
such employee was engaged in the produc­
tion of such goods.5*

(b) General scope of “production” 
coverage. The statutory provisions 
quoted in paragraph (a) of this section, 
show that for purposes of the act, 
wherever goods are being produced for 
interstate or foreign commerce, the em­
ployees who are1 covered as “engaged in 
the production” of such goods, include, 
in general, all those whose work may 
fairly be said to be a part of their em­
ployer’s production of such goods,56 and 
include those whose work is closely re­
lated and directly essential thereto,56 
whether employed by the same or a 
different employer. (See §§ 776.17— 
776.19.) Typically, but not exclusively, 
this includes that large group of em­
ployees engaged in mines, oil fields, 
quarries, and manufacturing, process­
ing, or distributing plants where goods 
are produced for commerce. The em­
ployees covered as engaged in “produc­
tion” are not limited, however, to those 
engaged in actual physical work on the 
product itself or to those in the fac­
tories, mines, warehouses, . or other 
places of employment where goods in­
tended for commerce are- being pro­
duced. If the requisite relationship to 
production of such goods is present, an 
employee is covered, regardless of 
whether his work brings him into actual 
contact with such goods or into the 
establishments where they are pro­
duced, and even though his employer 
may be someone other than the pro­
ducer of the goods for commerce.6T As 
explained more fully in the sections fol­
lowing, the act’s “production” coverage 
embraces many employees who serve 
productive- enterprises in capacities 
which do not involve working directly 
on goods produced but which are never­
theless closely related and directly es­
sential to successful operations in pro­
ducing goods for interstate or foreign 
commerce. And as a general rule, in’ 
conformity with the provisions of the 
act quoted in paragraph (a) Of this sec­
tion, an employee will be considered to 
be, within the general coverage of the 
wage and hours provisions if he is work­
ing in a place of employment where 
goods sold or shipped in interstate 
commerce or foreign commercé are be­
ing produced, unless the employer 
maintains the burden of establishing 
that the employee’s functions are so 
definitely segregated from such produc­
tion that they should not be regarded 
as closely related and directly essential 
thereto.68

“ Act, sec. 15 (b).
55 Borden Co. v. Borella, 325 U. S. 679; Ar­

mour & Co. v. Wantock, 323 U. S. 126. See 
also paragraph (c) of this section.

56 Kirschbaum v. Walling, 316 U. S. 517; 
Roland Electrical Co. v. Walling, 326 U. S. 
657; H. Mgrs. St., 1949, p. 14; Sen. St. 1949 
Cong. Rec., p. 15372.

51 Borden Co. v. Borella, 325 U. S. 679; Ro­
land Electrical Co. v. Walling, 326 U. S. 657; 
Kirschbaum v. Walling, 316 U. S. 517; Walton 
V. Southern Package Carp., 320 U. S. 540.

58 Guess v. Montague, 140 P. 2d 500 (C. A. 
4). Cf. Armour & Co. v. Wantock, 323 U. S. 
126.

§ 776.16 Employment in “producing, 
* * * or in any other manner work­
ing on” goods—(a) Coverage in general. 
Employees employed in “producing, 
manufacturing, mining, handling, or in 
any other manner working on” goods 
(as defined in the act, including parts or 
ingredients thereof) for interstate or 
foreign commerce are considered actu­
ally engaged in the “production” of such 
goods, within the meaning of the act. 
Such employees have been within the 
general coverage of the wage and hours 
provisions since enactment of the act in 
1938, and remain so under the Fair Labor 
Standards Amendments of 1949.68

(b) Activities constituting actual 
“production” under statutory definition. 
It will be noted that the actual produc­
tive work described in this portion of 
thç definition of “produced” includes not 
only ,the work involved in making the 
products of mining, manufacturing, or 
processing operations, but also includes 
“handling, transporting, or in any other 
manner working on” goods. This is so, 
regardless of whether the goods are to be 
further processed or are so-called “fin­
ished goods.” The Supreme Court has 
stated that this language of the defini­
tion brings within the scope of the term 
“production,” as used in the act, “every 
step in putting the subject to commerce 
in a state to enter commerce,” including 
“all steps, whether manufacture or not, 
which lead to readiness for putting goods 
into the stream of commerce,” and 
“every kind of incidental operation 
preparatory to putting goods into the 
stream of commerce.” 60 

However, where employees of a com­
mon carrier, by handling or working on 
goods, accomplish the interstate transit 
or movement in commerce itself, such 
handling or working on the goods is not 
“production.” The employees in that 
event are covered only under the phrase 
“engaged in commerce.” 61

(c) Physical labor. It is clear from 
the principles stated in paragraphs (a) 
and (b), above, that employees in ship­
ping rooms, warehouses, distribution 
yards, grain elevators, etc., who sort, 
screen, grade, store, pack, label, address 
or otherwise handle or work on goods in 
preparation for shipment of the goods 
out of the State are engaged in the pro­
duction of goods for commerce within

69 H. Mgrs. St., 1949, p. 14; Sen. St., 1949 
Cong. Rec. p. 15372.

80 Western Union Tel. Co. v. Lenroot, 323 
U. S. 490. See, to the same effect, Walling v. 
Friend, 156 P. 2d 429 (C. A. 8); Walling v. 
Comet Carriers, 151 P. 2d 107 (C. A. 2); Phil­
lips v. Star Overall Dry Cleaning Laundry Co., 
149 P. 2d 416 (C. A. 2); certiorari denied 327 
U. S. 780; Walling v. Griffin Cartage Co., 62 
P. Supp. 396, affirmed in 153 F. 2d 587 (C. A.
6). For examples, see paragraphs (c) and 
(d) of this section. Employees who are not 
engaged in the actual production activities 
described in section 3 (J) of the act are not 
engaged in “production” unless their work is 
“closely related” and “directly essential” to 
such production. See §§ 776.17-776.19".

81 Western Union Tel. Co. v. Lenroot, 323 
U. S. 490. For examples, see paragraph (c) 
of this section.
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the meaning of the act.62 The same has 
been held to be true of employees doing 
such work as handling ingredients (scrap 
iron) of steel used in building ships which 
will move in commerce;63 handling and 
caring for livestock at stockyards where 
the livestock are destined for interstate 
shipment as such64 or as meat prod­
ucts; 65 handling or transporting contain­
ers to be used in shipping product? inter­
state; 86 transporting, within a single 
State, oil to a refinery67 or lumber to a 
mill,68 where products of the refinery or 
mill will be sent out of the State; trans­
porting parts or ingredients of other 
types of goods or the finished goods 
themselves between processors, manufac­
turers, and storage places located in a 
single State, where goods so transported 
will leaVe the State in the same or an 
altered form ;69 and repairing or other­
wise working on ships,™ vehicles,71 ma­
chinery,72 clothing,78 or other goods 
which may be expected to move in inter­
state commerce.

These examples are, of course, illus­
trative rather than exhaustive. Some 
of them relate to situations in which the 
handling or working on goods for inter­
state or foreign commerce may consti­
tute not only “production for commerce” 
but also engaging “in commerce” .because 
the activities are so closely related to 
commerce as to be for all practical pur­
poses a part of it.74 However, as noted in

« McComb v. Wyandotte Furn. Co., 169 P. 
2d 766 (C. A. 8); Walling v. Mutual Whole­
sale Food & Supply Co., 141 F. 2d 331 (C. A. 
8); West Kentucky Coal Co. v. Walling, 153 
F. 2d 582 (C. A. 6); Walling v. Home Loose 
Leaf Tobacco Warehouse Co., 51 F. Supp. 914 
(E. D. Ky.); Walling v. Yeakley, 3 W. H. 
Cases 27, modified and affirmed in 140 F. 2d 
830 (C. A. 10); Shain v. Armour & Co., 50 F. 
Supp. 907 (W. D. Ky.); Walling v. McCracken 
County Peach Growers Assn., 50 F. Supp. 900 
(W. D. Ky). See also Clyde v. Broderick, 
144 F. 2d 348 (C. A. 10) . ' %

88 Bracey v. Luray, 138 F. 2d 8 (C. A. 4).
84 Walling v. Friend, 156 F. 2d 429 (C. A. 8).
85 Fleming v. Swift & Co., 41 F. Supp. 825, 

affirmed in 131 F. 2d 249 (C. A. 7); McComb 
v. Benz Co., 9 W. H. Cases 277 (S. D. ind .).

88 Walling v. VUlaume Box & Lbr. Co., 58 F. 
Supp. 150 (D. Minn.).

67 Mid-Continent Pipe Line Co. v. Hargrave, 
129 F. 2d 655 (C. A. 10); Boling v. B. J. Allison 
Co., Inc., 4 W. H. Cases 500 (N. D. Okla.).

88 Hanson v. Lagerstrom, 133 F. 2d 120 
(C. A. 8).

89 Walling v. Griffin Cartage Co., 62 F. Supp. 
696, affirmed in 153 F. 2d 587 (C. A. 6); 
Walling v. Comet Carriers, 151 F. 2d 107 
(C. A. 2).

70 Slover v. Wathen, 140 F. 2d 258 (C. A. 4).
71 Hertz Drivurself Stations v. United States, 

150 F. 2d 923 (C. A. 8); Walling v. Armbrus- 
ter, 51 F. Supp. 166 (W. D. Ark.); McComb v. 
Weller, 9 W. H. Cases 53 (W. D. Tenn.), 17 
Labor Cases (CCH) par. 65, 332; Walling v. 
Strum & Sons, 6 W. H. Cases 131 -(D. N. J.), 
11 Labor Cases (CCH) par. 63, 249.

72 Engebretson v. Albrecht, 150 F. 2d 602 
(C. A. 7); Guess v. Montague, 140 F. 2d 500 
(C. A. 4).

78 Walling v. Beliicoff, 147 F. 2d 1008 (C. A. 
2) ; Campbell v. Zavelo, 243 Ala. 361, 10 So. 
2d 29; Phillips v. Star Overall Dry Cleaning 
Laundry Co., 149 F. 2d 416 (C. A. 2), certiorari 
denied 327 U. S. 780.

74 Slover v. Wathen, 140 F. 2cl 258 (C. A. 
4); Hertz Drivurself Stations v. United 
States; 150 F. 2d 923 (C. A. 8); Engebretson 
v. Albrecht, 150 F. 2d 602 (C. A. 7); Walling v. 
Sturm & Sons, 6 W. H. Cases 131 (D. N. J.).
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paragraph (b) of this section, handling 
or working on goods constitutes engage-, 
ment in “commerce” only and not en­
gagement in “.production” of the goods 
when it is done by employees of a com­
mon carrier and is itself the means 
whereby interstate transit or movement 
of the goods by the carrier is accom­
plished. Thus, employees of a telegraph 
company preparing messages for inter­
state transmission, television cameramen 
photographing sports or news events for 
simultaneous viewing at television re­
ceiving sets in other States, and railroad 
train crews or truck drivers hauling 
goods from one State to another are 
not engaged in the “production” of goods 
by virtue of such activities, but are cov­
ered by the act only as employees 
“engaged in commerce.” -

(d) Nonmanual work. The “produc­
tion” described by the phrase “producing 
* * * or in any other manner work­
ing on” goods includes not only the 
manual, physical labor involved in proc­
essing and working on the tangible- 
products of a producing enterprise, but 
equally the administration, planning, 
management, and control of the various 
physical processes together with the ac­
companying accounting and clerical ac­
tivities.™ An enterprise producing goods 
for commerce does not accomplish the 
actual production of such goods solely 
with employees performing physical 
labor on them. Other employees may 
be equally important in actually produc­
ing the goods, such as employees who 
conceive and direct policies of the enter­
prise; employees who dictate, control, 
and coordinate the steps involved in the 
physical production of goods; employees 
who maintain detailed and meticulous 
supervision of productive activities; and 
employees who direct the purchase of 
raw materials and supplies, the methods 
of production, the amounts to be pro­
duced, the quantity and character of the 
labor, the safety measures, the budget­
ing and financing, the labor policies, and 
the maintenance of the plants and 
equipment. (For regulations governing 
exemption from the wage and hours pro­
visions of employees employed in a bona 
fide executive, administrative, or profes­
sional capacity, see Part 541 of this chap­
ter.) Employees who perform these and 
similar activities are an integral part of 
the coordinated productive pattern of a 
modern industrial organization. The 
Supreme Court of the United States has 
held that from a productive standpoint 
and for purposes of the act the employ­
ees who perform such activities “are 
actually engaged in the production of 
goods for commerce just as much as are 
those who process and work on The tangi­
ble products” in the manufacturing 
plants or other producing facilities of the 
enterprise.™

§ 776.17 Employment in a “closely re­
lated process or occupation directly es­
sential to” production of goods—(a) 

jCoverage in general. Employees who
78 Borden Co. v. Borella, 325 U. S. 679; Hertz 

Drivurself Stations v. United States, 150 F.2d 
923 (C. A. 8); Callus v. 10 E. 40th St. Bldg., 
146 F. 2d 438 (C. A. 2), reversed on other 
grounds In 325 U. S. 578.

78 Borden Co. v. Borella; 325 U. S. 679, 683.

are not actually “producing * * *
or in any other manner working on” 
goods for commerce are, nevertheless, 
engaged in the “production” of Such 
goods within the meaning of the act and 
therefore within its general coverage if 
they are employed “in any closely related 
process or occupation directly essential 
to the production thereof, in any 
State.” 77 Prior to the Fair Labor Stand­
ards Amendments of 1949, this was true 
of employees engaged “in any process or 
occupation necessary to the production” 
of goods for commerce. The amend­
ments deleted the word “necessary” and 
substituted the words “closely related” 
and “directly essential” contained in the 
present law. The words “directly essen­
tial” were adopted by the Conference 
Committee in lieu of the word “indis­
pensable” contained in the amendments 
as first passed by the House of Repre­
sentatives. Under the amended lan­
guage, an employee is covered if the 
process or occupation in which he is em­
ployed is both “closely related” and 
“directly essential” to the production of 
goods for interstate or foreign com­
merce.

The legislative history shows that the 
new language in the final clause of sec­
tion 3 (j) of the act is intended to nar­
row, and to provide a more precise guide 
to, the scope of its coverage with respect 
to employees (engaged neither “in cqm- 
merce” nor in actually “producing or in 
any other manner working on” goods for 
commerce) whose coverage under the 
act formerly depended on whether their 
work was “necessary” to the production 
of goods for commerce. Some employees 
whose work might meet the “necessary” 
test are now outside the coverage of the 
act because their work is not “closely 
related” and “directly essential” to such 
production; others, however, who would 
have been excluded if the indispensa­
bility of their work to production had 
been made the test, remain within the 
coverage under the new language.78

The scope of coverage under the 
“closely related” and “directly essential” 
language is discussed in the paragraphs 
following. In the light of explanations 
provided by. managers of the legislation 
in Congress78 including expressions of 
their intention to leave undisturbed the 
areas of coverage established under court 
decisions containing similar language,7* 
this new-language should provide a more

77 If coverage of an employee is determined 
to exist on either basis, it is, of course, not 
necessary to determine whether the em­
ployee would also be covered on the other 
ground. See Warren-Bradshaw Drilling Co. 
v. Hall, 124 F. 2d 42 (C. A. 5), affirmed in 
317 U. S. 88.

78 H. Mgrs. St., 1949, p. 14; Sen. St., 1949 
Cong. Rec. p. 15372; Statement of the Chair­
man of the Committee on Education and 
Labor explaining the conference agreement 
to the House of Representatives? 1949 Cong. 
Rec., p. 15135; colloquy between Representa­
tives McConnell and Javlts, 1949 Cong. Rec., 
p. 15129; cf. statements of Representative 
Barden (1949 Cong. Rec. p. 15131), Repre­
sentative Brehm (1949 Cong. Rec., p. 15132), 
and Senator Taft (1950 Cong. Rec., p. 
A—1162).~

79 See Kirschbaum Co. v. Walling, 316 U. S. 
517.
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definite guide to the intended coverage 
under the final clause of section 3 (j) 
than did the earlier “necessary”' test. 
However, while the coverage or noncov­
erage of many employees may be deter­
mined with reasonable certainty, no 
precigp line for inclusion or exclusion 
may be drawn; there are bound to be 
borderline problems of coverage under 
the new language which cannot be finally 
determined except by authoritative de­
cisions of the courts.

tb) Meaning of “closely related” and 
“directly e s s e n t i a l The terms “closely 
related” and “directly essential” are not 
susceptible of precise definition; as used 
in the act they together describe a situa­
tion in which, under all the facts and 
circumstances, the process or occupation 
in which the employee is employed bears 
a relationship to the production of goods 
for interstate or foreign com m erced) 
which may reasonable be considered 
close, as distinguished from remote or 
tenuous, and (2) in which the work of 
the employee directly aids production in 
a practical sense by providing something 
essential to thè carrying on in an effec­
tive, efficient, and satisfactory manner of 
an employer’s operations in producing 
such goods.80

Not all activities that are “closely re­
lated” to production will be “directly es­
sential” to it, nor will a ll activities 
“directly essential” to production meet 
thè “closely related” test. For example, 
employees employed by an employer in 
an enterprise, or portion thereof, which 
is devoted to the production of goods for 
interstate or foreign commerce will, as a 
general rule, be considered engaged in 
work “closely related” to such- produc­
tion, but sòme such employees may be 
outside the coverage of the act because 
their work is not “directly essential” to 
production of the goods. (For a discus­
sion of this point and specific illustra­
tions, see § 776.18 (b).) Similarly, there 
are some situations in which an employee 
performing work “directly essential” to 
production by an employer other than 
his own may not be covered because the 
kind of work and the circumstances un­
der which it is performed show the em­
ployee’s activities to be so much a part of 
an essentially local business* operated by 
his employer that it would be unrealistic 
to consider them “closely related” to the 
productive activities of another. (For a 
more detailed discussion and specific 
illustrations, see § 776.19.

(c) Determining whether activities are 
“closely related” and “directly essential
(1) The close relationship of an activity 
to production, which may be tested by a 
wide variety of relevant factors, is to be 
distinguished from its direct essentially 
to production, which is dependent solely 
on considerations of need or function of 
the activity in the productive enterprise. 
The words “directly essential” refer only 
to the relationship of the employee’s 
work to production. Work “directly es­
sential” to production remains so no 
matter whose employee does it and re­
gardless of the nature or purpose of the

80 See H. Mgrs. St., 194Ò, pp. 14, 15; Sen. St., 
1949 Cong. Ree., p. 15372; of Kirscñbaum Co. 
v. Walling, 316 U. S. 517.

employer’s business. It seems clear, on 
< the other hand, that the criteria for de- 
* termining whether a process or occupa­

tion is “closely related” to production 
cannot be limited to thdse which show 
its closeness in terms of need or func­
tion.81 It may also be important to ascer­
tain, for instance, whether the activity of 
the employee bears a relationship to pro­
duction which is close in terms either of 
the place or the time of its performance, 
or in terms of the purposes with which 
the activity is performed by the particu­
lar employer through the employee, or in 
terms of relative directness or indirect­
ness of the activity’s effect in relation to 
such production, or in terms of employ­
ment within or outside the productive 
enterprise. (Examples of the application 
of these principles may be found in 
§§ 776.18 and 776.19.)

(2) The determination of whether an 
activity is closely or only remotely re­
lated to production may thus involve 
consideration, of such factors, among 
others, as the contribution which the 
activity makes to the production; who 
performs the activity; where, when and 
how it is performed in relation to the 
production to which it pertains ; whether 
its performance is with a view to aiding 
production or for some different purpose; 
how immediate or delayed its effect on 
production is; the number and nature of 
any intervening operations or processes 
between-the activity and the production 
in question; and, in air appropriate case, 
the characteristics and purposes of the 
employer’s business.82 Moreover, in some 
cases where particular work “directly 
essential” to production is performed by 
an employer other than the producer, 
the degree of such essentiality may be 
a significant factor in determ ining  
whether the work is also “closely related” 
to such production. -(See §‘776.19.)

No one of the factors listed above is 
necessarily controlling, and other fac­
tors may assume importance. Some may 
have more significance than others in 
particular cases, depending upon the 
facts. They are merely useful guides for 
determining whether the total situation 
in respect to a particular process or oc­
cupation demonstrates the requisite 
“close and immediate tie” 83 to the pro­
duction of goods for interstate or foreign 
commerce. It is the sum of the factors 
relevant to each case that determines 
whether the particular activity is 
“closely related” to such production. •

“ Of course, if the need or function of the 
activity in production is such that the tie 
between them is both close and immediate 
(cf. Kirschbaum Co. v. Walling, 316 U. S. 517), 
as for example, where an. employee is em­
ployed to repair electric motors which are 
used in factories in the production of goods 
for commerce, this fact may be sufficient to 
show both the direct essentiality and the 
close relationship of the employee’s work to 
production. See Roland Electrical Co. v. 
Walling, 326 U. S. 657. See also § 776.19 and- 
H. Mgrs. St., 1949, pp. 14, 15.
. 82 Cf. Kirschbaum Go. v. Walling, 316 U. S. 
517; 10 E. 40th St. Bldg. v. Callus, 325 U. S: 
578; Schulte Co. v. Gangi, 328 U. S. 108; Bor­
den Co. v.. Barella, 325 U. S. 679; Armour & 
Co. v. Wantock, 323 U. S. 126.

83 See Kirschbaum Co. v. Walling, 316 U. S. 
517.

The application of these principles is 
further explained and illustrated in 
§§ 776.18 and 776.19.

(3) In determining whether an activ­
ity is “directly essential” to production, 
a practical judgment is required as to 
whether, in terms of the function and 
need of such activity in successful pro­
duction operations, it is “essential” and 
“directly” so to such operations. These 
are questions of degree;83 even “directly” 
essential activities (for example, ma­
chinery repair, custodial, and clerical 
work in a producing plant) (for other 
examples, see §§ 776.18 (a) and 776.19) 
will vary in the degree of their essen­
tiality and in the directness of the aid 
which they provide to production. An 
activity may be “directly essential” with­
out being indispensable in the sense that 
it cannot be done without; yet some 
activities which, in a long chain of 
causation, might be indispensable to pro­
duction, such as the manufacture of 
brick for a new factory, or even the con­
struction of the new factory itself, are 
not “directly” essential.84 An activity 
which provides something essential to 
meet the immediate needs of production, 
as, for example, the manufacture of ar­
ticles like machinery or tools or dies for 
use in the production of goods for com­
merce (see § 776.19 (b) ) will, however, 
be no less “directly” essential because 
intervening activities must be performed 
in the distribution, transportation, and 
installation of such products before they 
can be used in production.80 •

The application of these principles is 
further explained and illustrated in 
§§ 776.18 and 776.19.

§ 776.18 Employees of producers for 
commerce—(a) Covered employments 
illustrated. Some illustrative examples 
of the employees employed by a pro­
ducer of goods for interstate or foreign 
commerce who are or are not engaged in 
the “production” of such goods within 
the meaning of the act have already been 
given. Among the other employees of 
such a producer, doing work in connec­
tion with his production of goods for 
commerce, who are covered because their 
work, if not actually a part of such 
production, is “closely related” and “dir­
ectly essential” to it,86 are such em­
ployees as bookkeepers, stenographers, 
clerks, accountants and auditors, em­
ployees doing payroll, timekeeping and 
time study work, draftsmen, inspectors, 
testers and research workers, industrial 
safety men, employees in the personnel,, 
labor relations, advertising, promotion, 
and pubic relations activities of the pro­
ducing enterprise, work instructors, and 
other office and white collar workers; 
employees maintaining, servicing, re-

84 Cf. 10 E. 40th St. Bldg. v. Callus, 325 U. S. 
578; Sen. St. 95 Cong. Rec., October 19, 1949, 
at 15372. For discussion of coverage of em­
ployees engaged in construction, see subpart 
B of this part.

80 See Walling v. Hamner, 64 F. Supp. 690 
(W. D. Va.)

86 See H. Mgrs. St., 1942, p. 14; Sen. St., 1949 
Cong. Rec., p. —. See also Borden Co. v. 
Borella, 325 U. S. 679.



W ednesday, May 17, 1950

pairing or improving the buildings,” 
machinery, equipment, vehicles, or other 
facilities used in the production of goods 
for commerce,88 and such custodial and 
protective employees as watchmen, 
guards, firemen, patrolmen, caretakers, 
stockroom workers, and warehousemen; 
and transportation workers bringing 
supplies,^ materials, or equipment to the 
producer’s premises, removing slag or 
other waste materials therefrom,, or 
transporting materials or other goods, or 
performing such other transportation 
activities, as the needs of production may 
require. These examples are intended 
as illustrative, rather than exhaustive, 
of the group of employees of a producer 
who are “engaged in the production” of 
goods for commerce, within the meaning 
of the act, and who are therefore entitled 
to its wage and hours benefits unless spe­
cifically exempted by some provision of 
the act.

(b) Employments not directly essen­
tial to production distinguished. Em­
ployees of a producer of goods for com­
merce are not covered as engaged in such 

• production if they are employed solely in 
connection with essentially local activ­
ities which are undertaken by the em­
ployer independently of his productive 
operations or at most as a dispensable, 
collateral incident to them and not with 
a view to any direct function which the 
activities serve in production. It is clear, 
for example, that an employee would not 
be covered merely because he works as a 
domestic servant in the home of an em­
ployer whose factory produces goods for 
commerce, even though he is carried on 
the factory payroll. To illustrate fur­
ther, a producer may engage in essen­
tially local activities as a landlord, res­
taurateur, or merchant in order to utilize 
the opportunity for separate and addi­
tional profit from such ventures or to 
provide a convenient means of meeting 
personal needs of his employees. Em­
ployees exclusively employed in such ac­
tivities of the producer are not engaged 
in work “closely related” and “directly 

\ essential” to his production of goods for 
commerce merely because they provide 
residential, eating, or other living facil­
ities for his employe'es who are engaged 
in the production of such goods.89 Such 
employees are to be distinguished from 
employees like cooks, cookees, and bull 
cooks in isolated lumber camps or min­
ing camps, where the operation of a cook­
house may in fact be “closely related” 
and “directly essential” or, indeed, in-

87 No distinction of economic or statutory 
significance can be drawn between sucb 
work in a building where the production 
of goods is carried on physically and in one 
where such production is administered, man­
aged, and controlled. Borden Co. v. Borella, 
325 U. S. 679.

88 Such mechanics and laborers as machin­
ists, carpenters, electricians, plumbers, 
steamfitters, plasters, glaziers, painters, metal 
workers, bricklayers, hod carriers, roofers, 
stationary engineers, their apprentices and 
helpers, elevator starters and operators, mes­
sengers, janitors, charwomen, porters, handy 
men, and other maintenance workers would 
come within this category.

8» H. Mgrs. St., 1949, pp. 14, 15; see also 
Brogan v. National Surety Co., 246 U. S. 257. 
Cf. Sen. St., 1949 Cong. Rec., p. 15372.-
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dispensable to the production of goods 
for commerce.90

Some specific examples of the appli­
cation of these principles may be 
helpful. Such services as watching, 
guarding, maintaining or repairing the 
buildings, facilities, and equipment used 
in the production of goods for commerce 
are “directly essential” as well as “closely 
related” to such production as it is car­
ried on in modern industry.91 But such 
services performed with respect to pri­
vate dwellings tenanted by employees of 
the producer, as in a mill village, would 
not be “directly essential” to production 
merely because the dwellings were owned 
by the producer and leased to his em­
ployees.92 Similarly, employees of the 
producer or of an independent employer 
who are engaged only in maintaining 
company facilities for entertaining the 
employer’s customers, or in providing 
food, refreshments, or recreational fa­
cilities, including restaurants, cafeterias 
and snack bars, for the producer’s em­
ployees in a factory, or in operating a 
children’s nursery for the convenience 
of employees who leave young children 
there during working hours, would not 
be doing work “directly essential” to the 
production of goods for commerce.98

§776.19 Employees'of independent 
employers meeting needs o f  producers 
for commerce—(a) General statement;
(1) If an employee of a producer of goods 
for commerce would not, while perform­
ing particular work, be “engaged in the 
production” of such goods for purposes 
of the Act under the principles hereto- 
force stated, an employee of an inde­
pendent employer performing the same 
work on behalf of the producer would 
not be so engaged. Conversely, as shown 
in the paragraphs following, the fact 
that employees doing particular work on 
behalf of such a producer are employed 
by an independent employer rather than 
by the producer will not take them out­
side the coverage of the Act if their work 
otherwise qualifies as the “production” 
of “goods” for “commerce.”

(2) Of course, in view of the act’s defi­
nition of “goods” as including “any part 
or ingredient” of goods (see § 776.20 (a),
(c)), employees of an independent em­
ployer providing other employers with 
materials or articles which become parts 
or ingredients of goods produced by such 
other employers for commerce are actu­
ally employed by a producer of goods for 
commerce and their coverage under the

«« see Broffun v. National Surety Co., 246
U. S. 257; Consolidated Timber Co. v. Womack,
132 P. 2d 101 (C. A. 9) ; Hanson v. Lagerstrom,
133 F. 2d 120 (C. A. 8); cf. H. Mgrs. St., 1949, 
pp. 14, 15 and Sen.''St., 1949 Cong. Rec., p. 
15372.

»1 H. Mgrs. St., 1949, p. 14; Sen. St., 1949 
Cong. Rec., p. 15372; Kirschbaum v. Walling, 
316 U. S. 517; Borden Co. v. Borella, 325 U. S. 
679; Walton v. Southern Package Corp., 320 
Ü. S. 540; Armour & Co. v. Wantock, 325 U. S. 
126.

“ H. Mgrs. St., 1949, pp. 14, 15; Morris v. 
Beaumont Mfg. Co., 84 P. Supp. 909 (W. D. 
S. C.); cf. Wilson v. Reconstruction Finance 
Corp., 158 F., 2d 564 (C. A. 5), certiorari 
denied, 331 U. S. 810. Cf. Brogan v. National 
Surety Co., 246 ,U. S. 257; Consolidated Tim­
ber Co. v. Womack, 132 P. 2d 101 (C. A. 9); 
Hanson v. Lagerstrom, 183 P. 2d 120 (C. A. 8). 

88 Cf. H, Mgrs. St., 1949, pp. 14, 15.
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act must be considered in the light of 
this fact. For example, an employee of 
such an independent employer who han­
dles or in any manner works on the goods 
which become parts or ingredients of 
such other producer’s goods is engaged 
in actual production of goods (parts or 
ingredients) for commerce, and the 
question of his coverage is determined 
by this fact without reference to whether 
his work is “closely related” and “directly 
essential” to the production by the other 
employer of the goods in which such 
parts or ingredients are incorporated. 
So also, if the employee is not engaged in 
the actual production of such parts or 
ingredients, his coverage will depend on 
whether, as an employee of a producer 
of goods for commerce, his work is 
“closely related” and “directly essential” 
to the production of the parts or in­
gredients, rather than on the principles 
applicable in determining the coverage 
of employees of an independent employer 
who does not himself produce the goods 
for commerce.98

(3) Where the work of an employee 
would be “closely related” and “directly 
essential” to the production of goods for 
commerce if he were employed by a pro­
ducer of the goods, the mere fact that the 
employee is employed by an independent 
employer will not justify a different an­
swer.95 This does not necessarily mean 
that such work in every case will remain 
“closely related” to production when 
performed by employees of an independ­
ent employer. It will, of course, be as 
“directly essential” to production in the 
one case as in the other. (See § 776.17
(c).) But in determining whether an 
employee’s work is “closely” or. only re­
motely related to the production of goods 
for commerce by an employer other than 
his own, the nature and purpose of the 
business in which he is employed and in 
the course of which he performs the work 
may sometimes become important.

Such factors may prove decisive in 
particular situations where the em­
ployee’s work, although “directly essen­
tial” to the production of goods by some­
one other than his employer, is not far 
from the borderline between those ac­
tivities which are “directly essential” 
and those which .are not. In such a 
situation, it may appear that his per­
formance of the work is so much a part 
of an essentially local business carried on 
by his employer without any intent or 
purpose of aiding production of goods for 
commerce by others that the work, as 
thus performed, may not reasonably be 
considered “closely related” to such pro­
duction.96 In other situations, however, 
where the degree to which the work is 
directly essential to production by the 
producer is greater, the fact that the

94 Bracey v. Luray, 138 P. 2d 8 (O. A-. 4); 
Walling v. Peoples Packing Co., 132 P. 2d 236 
(C. A. 10), certiorari denied 318 U. S. 774; 
Mid-Continent Pipe Line Co. v. Hargrave, 129 
P. 2d 655 (C. A. 10); Walling v. W. D. Hoden 
Co., 153 P. 2d 196 <C. A. 5).

95 See Kirschbaum Co. v. Walling, 316 U. S. 
517; Roland Electrical Co. v. Walling, 326 ü. B. 
657; Farmers Reservoir Co. v. McComb, 837 
U. S. 755; H. Mgrs. St., 1949, p. 14. 6 ee also 
Sen. St., 1949 Cong. Rec. p. 15372.

96 H. Mgrs. St., 1949, pp. 14, 15; 10 E. 40th 
St. Bldg. Co. V. Callus, 325 U. S. 578.
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independent employer is engaged in a 
business having local aspects may not 
be sufficient to negative a close relation­
ship between his employees’ work and 
such production'97 And it seems clear 
that where the independent employer 
operates a business which,'unlike that 
6f the ordinary local merchant, is di­
rected to providing producers with ma­
terials or services directly essential to 
the production of their goods for com­
merce, the activities of such a business 
may be found to be “closely related” to 
such production.98 In  such event, all the 
employees of the independent employer 
whose work is part of his integrated ef­
fort to meet such needs of producers are 
covered as engaged in work closely re­
lated and directly essential to production 
of goods for commerce.99

(b) Extent of coverage under “closely 
related” and “directly essential” clause 
illustrated. In the paragraphs follow­
ing, the principles discussed above are 
illustrated by reference to a number of 
typical situations in which goods or serv­
ices are provided to producers of goods 
for commerce by the employees of inde­
pendent employers. These examples are 
intended not only to answer questions 
as to coverage in the particular situa­
tions discussed, but to provide added 
guideposts for determining whether em­
ployees in other situations are doing 
work closely related and directly essen­
tial to such production.

(1) Many local merchants sell to local 
customers within the same State goods 
which do not become a part or ingredient 
(as to parts or ingredients, see § 776.20 
(c)) of goods produced by any of such 
customers. Such a merchant may sell 
to his customers, including producers for 
commerce, such articles, for example, as 
paper towels, or record books, or paper

97 H. Mgrs. St., 1949, p. 14; Kirschbaum Co. 
v. Walling, 316 U. S. 517; Warren-Bradshaw 
Drilling Co. v. Hall, 317 U. S. 88.

88 See H. Mgrs. St., p. 14, and 10 E. 40th St. 
Bldg. Co. v. Callus, 325 U. S. 578.

88 Kirschbaum Co. v. Walling, 316 U. S. 517 
(stationary engineers and firemen, watch­
men, elevator operators, electricians, car­
penters, carpenters’ helper, engaged in 
maintaining and servicing loft building for 
producers); Roland Electrical Co. v. Walling, 
326 U. S. 657 (foremen, trouble shooters, 
mechanics, helpers, and office employees of 
company selling and servicing electric mo­
tors, generators, and equipment for com­
mercial and industrial firms); Meeker Coop. 
Light & Power Assn. v. Phillips, 158 P. 2d 698 
(C. A. 8) (outside employees and office em­
ployees of light and power company serving 
producers); Walling v. New Orleans Private 
Patrol Service, 57 F. Supp. 143 (E. D. La.) 
(guards, watchmen, and office employees of 
company providing patrol service for pro­
ducers); Walling v. Thompson, 65 P. Supp. 
686 (S. D. Cal.) (installation and, service 
men, shopmen, bookkeeper, salesman, dis­
patcher of company supplying burglar alarm 
service to producers).

In H. Mgrs. St., 1949, p. 14, it is said, “Em­
ployees engaged in such maintenance, cus­
todial, and clerical work will remain subject 
to the act, notwithstanding they are em­
ployed by an independent employer perform­
ing such work on behalf of the manufacturer, 
mining company, or other producer for com­
merce. All such employees perform activities 
that are closely related and directly essen­
tial to the production of goods for com­
merce.”

clips, or filing cabinets, or automobiles 
and trucks, or paint, or hardware, not 
specially designed for use in the produc­
tion of other goods.

Where such a merchant’s business is 
essentially local in nature, selling its 
goods to the usual miscellany of local 
customers without any particular intent 
or purpose of aiding production of other 
goods for commerce by such customers, 
the local merchant's employees are not 
doing work both “closely related” and 
“directly essential” to production, so as 
to bring them within the reach of the 
act, merely “because some of the cus­
tomers * * * are producing goods
for interstate (or foreign) commerce.” 1 
Therefore, if they do not otherwise en­
gage “in commerce” (see §§ 776.8-776.13 
and 776.31, 776.33) or in the “produc­
tion” of goods for commerce, they are 
not covered by the act.

In such a situation, moreover, even 
where the work done by the employees 
is “directly essential” to such production 
by their employer’s customers, it may 
not meet the “closely related” test: But 
the more directly essential to the pro­
duction of goods for commerce such 
work is, the more likely it is that a close 
and immediate tie between it and such 
production exists which will be sufficient, 
notwithstanding the local aspects of the 
employer’s business, to bring the em­
ployees within the coverage of the act 
on the ground that their work is “closely 
related” as well as “directly essential” 
to production by the employer’s 
customers.

Such a close and immediate tie with 
production exists, for example, where the 
independent employer, through his em­
ployees, supplies producers of goods for 
commerce with things as directly essen­
tial to production as electric motors or 
machinery or machinery parts for use in 
producing the goods of a manufacturer, 
for mining operations* or for production 
of oil, or for other production operations, 
or the power, water, or fuel required in 
such production operations, to mention 
a few typical examples.8 The fact that 
these needs of producers are supplied 
through the agency of businesses having 
certain local aspects cannot alter the ob­
vious fact that the employees of such 
businesses who supply these needs are 
doing work both “closely related” and 
“directly essential” to production by the 
employer’s customers. As the United 
States Supreme Court has stated: “Such 
sales and services must be immediately 
available to * * * [the] customers 
or their production will stop.” 3

1H. Mgrs. St., 1949, pp. 14, 15.
8 See H. Mgrs. St., 1949, p. 14; Sen. St., 195 

Cong. Rec., October 19, 1949, at 15372; State­
ment of the Chairman of the Committee on 
Education and Labor explaining the confer­
ence agreement to the House of Representa­
tives, 1949 Cong. Rec., p. 15135; Roland 
Electrical Co. v. Walling, 326 U. S. 657; Rey­
nolds v. Salt River Valley Water Users Assn., 
143 P. 2d 863 (C. A. 9); Meeker Coop. Light & 
Power Assn. v. Phillips, 158 F. 2d 698 (C. A. 
8); Walling v. Hammer, 64 F. Supp. 690 (W. D. 
Va.); Holland v. Amoskeag Machine Co., 44 F. 
Supp. 884 (D. N. H .); Princeton Mining Co. v. 
Veach, 63 N. E. 2d 306 (Ind. App.).

8 Roland Electrical Co. v. Walling, 326 U. S. 
657, 664.

It should be noted that employees of 
independent employers providing such 
essential goods and services to producers 
will not be removed from coverage be­
cause an unsegregated portion of their 
work is performed for customers other 
than producers of goods for commerce. 
For example, employees of public utili­
ties, furnishing gas, electricity or water 
to firms within the State engaged in 
manufacturing, mining, or otherwise 
producing goods for commerce, are sub­
ject to the act notwithstanding such gas, 
electricity or water is also furnished to 
consumers who do not produce goods for 

. commerce.4
(2) On similar principles, employees of 

independent employers providing to 
manufacturers, mining companies, or 
other producers such goods used in their 
production of goods for commerce as 
tools and dies, patterns, designs, or blue­
prints are engaged in work “closely re­
lated” as well as “directly essential” to 
the production of the goods for com­
merce; 8 the same is true of employees of 
an independent employer engaged in 
such work as producing and supplying 
to a steel mill, sand meeting the mill’s 
specifications for cast shed, core, and 
molding sands used in the production by 
the mill of steel for commerce." Another 
illustration of such covered work, ac­
cording to managers of the bill in Con­
gress, is that of employees of industrial 
laundry and linen supply companies 
serving the needs of customers engaged 
in manufacturing or mining goods for 
commerce.1

On the other hand*, the legislative his­
tory makes it clear that employees of a 
“local architectural firm” are not 
brought within 'the coverage of the act 
by reason of the fact that their activities 
“include the preparation of plans for the 
alteration of buildings within the State 
which are used to produce goods for in­
terstate commerce.’* Such activities are 
not “directly essential” enough to the 
prpduction of goods in the buildings to 

• establish the required close relationship 
between their performance and such 
production when they are performed by 
employees of such a “local” firm.8 Of 
course, this result is even more apparent 
where the activities of the employees of 
such a “local” business may not be 
viewed as “directly essential” to produc­
tion. It is clear, for example, that Con­
gress did not believe “employees of an 
independently owned and operated res­
taurant” should be brought under the 
coverage of the Act because the restau­
rant is “located in a factory.” To estab­
lish coverage on “production” grounds, 
an employee must be “shown to have a

4 Meeker Coop. Light & Power Assn. v. Phil- 
lips, 158 F. 2d 698 (C. A. 8); H. Mgrs. St., 1949, 
p. 14. For another Illustration see H. Mgrs. 
St., 1949, p. 26, with reference to industrial 
laundries.

'H. Mgrs. St., 1949, p. 14; Sen. St., 1949 
Cong. Rec., p. 15372.

8 Walling v. Amidon, 153 F. 2d 159 (C. A. 
10); Sen. St., 95 Cong. Rec., October 19, 1949, 
at 15372.

7 H. Mgrs. St., 1949, p. 26; Sen. St., 95 Cong. 
Rec., October 19, 1949, at 15372. See also 
Koerner v. Associated Linen Laundry Sup­
pliers, 270 App. Div. 986, 62 N. Y. S. 2d 774.

* H. Mgrs. St., 1949, p. 15. See also McComb 
v. Turpin, 81 F. Supp. 86, 1948 (D. Md.)
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closer and a more direct relationship to 
the producing * * • activity” than
this.®

(3) Some further examples may help 
to clarify the line to be drawn in such 
cases. The work of employees construct­
ing a dike to prevent the flooding of an 
oil field producing oil for commerce 
would clearly be work not only “directly 
essential” but also “closely- related” to 
the production of the oil. However, em­
ployees of a materialman quarrying, 
processing, and transporting stone to the 
construction site for use in the dike 
would be doing work too far removed 
from production of the oil to be consid­
ered “closely related” thereto.10 Simi­
larly,, the sale of sawmill equipment to a 
producer of mine props which are in turn 
sold to mines within the same State pro­
ducing coal for commerce is too remote • 
from production of the coal to be con­
sidered “closely related” thereto, but pro­
duction of the mine props, like the man­
ufacture of tools, dies, or machinery for 
use in producing goods for commerce, has 
such a close and immediate tie with pro­
duction of the goods for commerce that 
it meets the “closely related” (as well as 
the “directly essential”) test.“

(4) A further illustration of the dis­
tinction between work that is, and work 
that is not, “closely related” to the pro­
duction of goods for commerce may be 
found in situations involving activities 
which are directly essential to the pro­
duction by farmers of farm products 
which are shipped to other States. Em­
ployees of an employer furnishing to such 
farmers, within the same State, water 
for the irrigation of their crops or power 
for use in their agricultural production 
for commerce are engaged in work 
“closely related” as well as “directly es­
sential” to the production of goods for 
commerce.“ This appears equally true 
of producing or supplying feed for poul­
try and livestock or seed for crops, to be 
used by farmers within the State in the 
production bf goods that are shipped out 
of the State.“ Like water, such com­
modities enter directly into the very 
product that moves in commerce and are 
indispensable to its production. On the 
other hand, it is apparent from the legis-

»H. Mgrs. St., 1049, p. 14. Cf. Bayer v. 
Courtemanche, 76 P. Supp. 193 (D. Conn.). 
See also § 776.18 (b).

io see E. C. Schroeder Co. v. Clifton, 153 
P. 2d 385 (C. A. 10) (opinion of Judge Phil­
lips) and H. Mgrs. St., 1949, p. 15.

«See Walling v. Hamner, 64 F. Supp. 690 
(W. D. Va.), and statement of the Chairman 
of the Committee on Education and Labor 
explaining the conference agreement to the 
House of Representatives, 1949 Cong. Rec.,
p. 15135. „  -  ..

12 See Farmers Reservoir Co. v. McComb, 
337 U. S. 755; Reynolds v. Salt River Valley 
Water Users Assn., 143 P. 2d 863 (C. A. 9); 
Meeker Coop. Light & Power Assn. v. Phillips, 
158 P. 2d 698 (C. A. 8).

Reference should be made to section 13 
(a) (6) of the act providing an exemption 
from the wage and hours provisions for em­
ployees employed in agriculture and for cer­
tain employees of nonprofit and share-crop 
irrigation companies.

i» The wage and hours provisions would not 
apply, however, to employees of retail feed 
or seed establishments qualifying for exemp­
tion under section 13 (a) (2), (4) of the 
act.

lative history that Congress did not 
regard as “closely related” to the produc­
tion of farm products for commerce the 
activities of employees in a local fer­
tilizer plant producing fertilizer for use 
by farmers within the same State to im­
prove the productivity of the land used 
in growing such products.14 Since fer­
tilizer is ordinarily thought to be assimi­
lated by the soil rather than by the crop 
and, in the ordinary case, may be con­
sidered less directly essential to produc­
tion of farm products than water, 
livestock feed, or seed, without which 
such production would not be possible, it 
seems probable that the withdrawal 
from coverage of such employees (who 
were held “necessary” to production of 
goods or commerce under the act prior 
to the 1949 amendment“ rests wholly 
or in part on the principles stated in 
paragraphs (a) (3)^and (b) (1) of this 
section.

(5) Managers of the legislation in 
Congress stated that all maintenance, 
custodial, and clerical employees of 
manufacturers, mining companies, and 
other producers of goods for commerce 
perform activities that are both “closely 
related”, and “directly essential” to the 
production of goods for commerce, and 
that the same is true of employees of an 
independent employer performing such 
maintenance, custodial, and clerical 
work “on behalf of” such producers.

Typical of the employees in this cov­
ered group are those repairing or main­
taining the machinery or buildings .used 
by the producer in his production of 
goods for commerce and employees of a 
watchman or guard or patrol or burglar 
alarm service protecting the producer’s 
premises.“ On the other hand, the 
House managers of the bill made it clear 
that employees engaged in cleaning win­
dows or cutting grass at the plant of a 
producer of goods for commerce were 
not intended to be included as employees 
doing work “closely related” to produc­
tion on “on behalf of” the producer 
where they were employed by a “local 
window-cleaning company” or a “local 
independent nursery concern,” merely 
because the customers of the employer 
happen to include producers of goods for 
commerce.17 A similar view was ex­
pressed with respect to employees of a 
“local exterminator service firm” work­
ing wholly within the State exterminat­
ing pests in private homes, in a variety 
of local establishments, “and also in 
buildings within the State used to pro­
duce goods for interstate commerce.”17

§ 776.20 "Goods”—(a) The statutory 
provision. An employee is covered by the 
wage and hours provisions of the act if

* H. Mgrs. St., 1949, p. 15.
« McComb v. Super-A Fertilizer Works, 165 

P. 2d 824 (O. A. 1) .
i« See H. Mgrs. St., 1949, p. 14; Sen. St. 

1949 Cong. Rec. p. 15372; Kirschbaum Co. v. 
Walling, 316 U. S. 517; Noland Electrical Co. 
v. Walling, 326 U. S. 657; Walling v. Sondock, 
132 P. 2d 77 (C. A. 5); Holland v. Amoskeag 
Machine Co., 44 F. Supp. 884 (D. N. H.).

For a discussion of the coverage of build­
ing service and maintenance employees in 
multi-tenant buildings, see Subpart B of this 
part.

» H. Mgrs. St., 1949, page 15.

he is engaged in the “production” (as ex­
plained in §§ 776.15 through 776.19) “for 
commerce” (as explained in § 776.21) of 
anything defined as “goods” in section 3
(i) of the act. This definition is;

“Goods” means goods (including ships and 
marine equipment), wares, products, com­
modities, merchandise, or articles or subjects 
of commerce of any character, or any part or 
ingredient thereof, but does not include 
goods after their delivery into the actual 
physical possession of the ultimate consumer 
thereof other than a producer, manufacturer, 
or processor thereof.

(b) “Articles or subjects of commerce 
bf any character.” It will be observed 
that “goods” as defined in the act are 
not limited to commercial goods or arti­
cles of trade, or, indeed, to tangible 
property, but include “articles or sub­
jects of 'commerce of any character” 
[emphasis supplied].18 It is well settled 
that things such as “ideas, * * * or­
ders, and intelligence” are “subjects of 
commerce.” Telegraphic messages have, 
accordingly, been held to be “goods” 
within the meaning of the act.19 Other 
articles or subjects of commerce which 
fall within the definition of “goods” in­
clude written materials such as news­
papers, magazines, brochures, pamphlets, 
bulletins, and announcements;20 written 
reports, fiscal and other'statements and 
accounts, correspondence, 1 a w y e r s’ 
briefs and other documents;21 advertis­
ing, motion picture, newspaper and ra­
dio copy, artwork, and manuscripts for 
publication;22 sample books;28 letter­
heads, envelopes, shipping tags, labels, 
check books, blank books, book covers, 
advertising circulars and candy wrap-

18 As pointed out in Lenroot v. Western 
Union Tel. Co., 141 P. 2d 400 (C. A. 2), the 
legislative history shows that the definition 
was originally narrower, and that subjects of 
commerce were added by a Senate amend­
ment.,

19 Western Union Tel. Co. v. Lenroot, 323 
U. S. 490.

20 Mabee v. White Plains Pub. Co., 327 U. S. 
178; Yunker v. Abbye Employment Agency, 
32 n . Y. S. 2d 715; Berry v. 34 Irving-Place 
Corp., 52 F. Supp. 875 (S. D. N. Y.); Ullo v. 
Smith, 62 P. Supp. 757, affirmed in 177 P. 2d 
101 (C. A. 2); see also opinion of the four 
dissenting justices in 10 E. 40th St. Bldg. v. 
Callus, 325 U. S. at p. 586.

Waste paper collected for shipment in  
commerce is goods. See Fleming y. Schiff, 
1 W. H. Cases 893 (D. Colo.), 15 Labor Cases 
(CCH) par. 60,864.

21 Phillips v. Meeker Coop. Light & Power 
Asso., 63 F. Supp. 733, affirmed in 158 F. 2d 
698 (C. A. 8); Lofther v. First Nat. Bank of 
Chicago, 48 P. Supp. 692 (N. D.. 111.). See also 
Rausch v. Wolf, 72 P. Supp. 658 (N. D. 111.). 
There are other cases (e. g., Kelly v. Ford, 
Bacon & Davis, 162 P. 2d 555 (C. A. 3), and 
Bozant v. Bank of New York, 156 P. 2d 787 
(C. A. 2)) which suggest that such things 
are “goods” only when they are articles of 
trade. Although the Supreme Court has not 
settled the question, such a view appears 
contrary to the express statutory definitions 
of “goods” and “commerce”.

22 Robert v. Henry Phipps Estate, 156 F. 2d 
958 (C. A. 2); Baldwin v. Emigrant Industrial 
Sav. Bank, 150 F. 2d 524 (C. A. 2), certiorari 
denied 326 U. S. 767; Bittner v. Chicago Daily 
News Ptg. Co., 4 W. H. Cases 837 (N. D. 111.), 
29 Labor Cases (CCH) par. 62,479; Schinck
V. 386 Fourth Ave. Corp., 49 N. Y. S. 2d 872.

28 Walling v. Higgins, 47- F. Supp. 856 (E. 
D. Pa.)
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pers.M Insurance policies are “goods” 
within the meaning of the a c t;25 so are 

"bonds, stocks, bills of exchange, bills of 
lading, checks, drafts, negotiable notes 
and other commercial paper.28 “Goods” 
includes gold2* livestock;28 poultry and 
eggs;2* vessels;80 vehicles;81 aircraft;82 
garments being laundered or rented;88 
ice ; 84 containers, as, for example, cigar 
boxes or wrapping paper and packing 
materials for other goods shipped in 
commerce ; 88 electrical energy or power, 
gas, etc.;86 and by-products,81 to mention 
only a few illustrations of the articles or 
subjects of “trade, commerce, transpor­
tation, transmission, or communication 
among the several States, or between any 
State and any place outside thereof” 
which the act refers to as “goods.” The 
act’s definitions do nqt, however, include 
as “goods” such things as dàms, river 
improvements, highways and viaducts, 
or railroad lines.88

(c) “Any part or ingredient” Section 
3 (i) draws no distinction between goods 
and their ingredients and in fact defines 
goods to mean “goods * * * or any
part or ingrediént thereof.” The fact 
that goods are processed or changed in 
form by several employers before going 
irîto interstate or foreign commerce does 
not affect the character of the original 
product as “goods” produced for com­
merce. Thus, if a garment manufac­
turer sends goods to an independent 
contractor within the State to have them 
sewn, after which he further processes 
and ships them in interstate commerce, 
the division of the production functions 
between the two employers does not alter 
the fact that the employees of the inde­
pendent contractor are actually pro­
ducing (“working on”) the “goods” 
(parts or ingredients of goods) which 
enter the channels of commerce.89

24 McAdams v. Connelly, 8 W. H. Cases 498 
(W. D. Ark.), 16 Labor Cases (CCH) par. 
64,963; Walling v. Lacy, 51 F. Supp. 1002 (D. 
Colo.); Tobin v. Grant, 8 W. H. Cases 361 
(N. D. Calif.). See also Walling v. Sieving, 
5 W. H. Cases 1009 (N. D. 111.), 11 Labor Cases 
(CCH) par. 63,098.

28 Parr v. Mutual Life Ins. Co., 169 F. 2d 
262 (C. A. 2) , certiorari denied 335 U. S. 871.

26 Bozant v. Bank of New York, 156 F. 2d 
787 (C. A. 2).

27 Walling v. Haile Gold Mines, 136 F. 2d 
102 (C. A. 4); Fox v. Summit King Mines, 
143 F. 2d 926 (C. A. 9).

28 Walling v. Friend, 156 F. 2d 429 (C. A. 8). 
22 Walling v. DeSoto Creamery & Produce

Co., 51 F. Supp. 938 (D. Minn.).
80 Slover v. Wathen, 140 F. 2d 258 (C. A. 4). 
21 Hertz Drivurself Stations v. United States, 

150 F. 2d 923 (C. A. 8).
32 Jackson v. Northioest Airlines, 75 F. Supp. 

32 (D. Minn.).
33 Phillips v. Star Overall Dry Cleaning 

Laundry Co., 149 F. 2d 416 (C. A. 2).
34 Hamlet Ice Co. v. Fleming, 127 F. 2d 165 

(C. A. 4); Atlantic Co. v. Walling, 131 F. 2d 
518 (C A. 5).

35 Enterprise Box Co. v. Fleming, 125 F. 2d 
897 (C. A. 5), certiorari denied, 316 ü . S. 
704; Fleming v. Schiff, l  w . H. Cases 883 
(D. Colo.), 5 Labor Cases (CCH) par. 60, 864.

38 Walling v. Connecticut Co., 62 F. Supp. 
733 (D. Conn.), affirmed 154 F. 2d 552 (C. 
A. 2).

37 Walling v. Peoples Packing Co., 132 F. 2d 
236 (C. A. 10), certiorari denied 318 U. S. 774. 
See also § 776.32.

38 Engebretsen v. Albrecht, 150 F. 2d 602 
(C. A. 7); Kenny v. Wigton-Abbott Corp., 
80 F. Supp. 489 (D. N. J .).

38 Schulte Co. v. Gangi, 328 U. S. 108.

Similarly, if a manufacturer of buttons 
sells his products within the State to a 
manufacturer of shirts, who ships the 
shirts in interstate commerce, the em­
ployees of the button" manufacturer 
would be engaged in the production of 
goods for commerce; or, if a lumber 
manufacturer sells his lumber locally to 
a furniture manufacturer who sells fur­
niture in interstate commerce, the em­
ployees of the lumber manufacturer 
would likewise come within the scope of 
the act. Any employee who is engaged 
in the “production” (as explained in 
§ 776.15) of any part or ingredient of 
goods produced for trade, commerce, 
transportation, transmission, or commu­
nication among the several States or 
between any State and any place outside 
thereof is engaged in the production of 
“goods” for commerce within the mean­
ing of the act.40 4

(d) Effect of the exclusionary clause. 
The exclusionary clause in the definition 
that excepts “goods after their delivery 
into the actual physical possession of the 
ultimate consumer thereof other than a 
producer, manufacturer, or processor 
thereof,” is intended to protect ultimate 
consumers other than producers, manu­
facturers, or processors of the goods in 
question41 from the “hot goods” pro­
visions of section 15 (a) (1) o fthe act.42 
Section 15 (a) (1) makes it unlawful for 
any person “to transport * * * (or)
* * * ship * * * in commerce
* * * any goods” produced in viola­
tion of the wage and hours standards es­
tablished by the act. (Exceptions are 
made subject to specified conditions for 
common carriers and for certain pur­
chasers acting in good faith reliance on 
written statements of compliance. See 
footnote 41 to § 776.15 (a ).) By defining 
“goods” in section 3 (i) so as to exclude 
goods after their delivery into the actual 
physical possession of the ultimate con­
sumer (other than a producer, manu­
facturer, or processor thereof) Congress 
made it clear that it did not intend to 
hold the ultimate consumer as a violator 
of section 15 (a) (1) if he should trans­
port “hot goods” across a State line.48 
Thus, if a person purchases a pair of 
shoes for himself from a retail store44 
and carries the shoes across a State line, 
the purchaser is not guilty of a violation 
of section 15 (a) (1) if the shoes were

40 Boland Electrical Co. v. Walling, 326 U. S. 
657; Bracy v. Luray, 138 F. 2d 8 (C. A. 4); 
Walling v. W. J. Haden Co., 153 F. 2d 196 (C. A. 
5); Mid-Continent Pipe Line Co. v. Hargrave, 
129 F. 2d 655 (O. A. 10); Boling v. Allison, 4
W. H. Cases 500 (N. D. Okla.); Hanson V. 
Lagerstrom, 133 F. 2d 120 (C. A. 8); Walling 
v. Comet Carriers, 151 F*. 2d 107 (C. A. 2); 
Walling v. Griffin Cartage Co., 62 F. Supp. 396, 
affirmed In 153 F. 2d 587 (C. A. 6); Walling v. 
Kerr, 47 F. Supp, 852 (E. D. Pa.).

41 Southern Advance Bag & Paper Co. v. 
United States, 133 F. 2d 449 (C. A.. 5);Phillips 
v. Star Overall Dry Cleaning Laundry Co., 
149 F. 2d 485 (C. A. 2), certiorari denied 327 
U. S. 780.

42 Jackson v. Northwest Airlines, 70 F. Sudo
501. — ■

43 Hamlet Ice Co. v. Fleming, 127 F. 2d 165 
(C. A. 4), certiorari denied 317 U. S. 634.

44 Note that the retail or service establish­
ment exemption in section 13 (a) (2) does 
not protect the retail store from a violation 
of the “hot goods” provision if it sells in 
Interstate commerce goods produced in vio­
lation of sections 6 or 7.

produced in violation of the wage or 
hours provisions of the statute. But the 
fact that goods produced for commerce 
lose their character as “goods” after they 
come into the actual physical possession 
of an ultimate consumer who does not 
further process or work on them does not 
affect their character as “goods” while 
they are still in the actual physical pos­
session of the producer, manufacturer or 
processor who is handling or working on 
them with the intent or expectation that 
they will subsequently enter interstate or 
foreign commerce.46 Congress clearly did 
not intend to permit an employer to avoid 
the minimum wage and maximum hours 
standards of the act by making delivery 
within the State into the actual physical 
possession of the ultimate consumer who 
transports or ships the goods outside of 

. the State. Thus, employees engaged in 
building a boat for delivery to the pur­
chaser a t the boatyard are considered 
within the coverage of the act if the em­
ployer, a t the time the boat is being 
built, intends, hopes, or has reason to 
believe that the purchaser will sail it out­
side the State.46

§ 776.21 “For” commerce—(a) Gen­
eral principles. As has been made clear 
previously, where “goods” (as defined in 
the act) are produced “for commerce,” 
every employee engaged in the “produc­
tion”, (as explained in §§ 776.15 through 
776.19) of such goods (including any 
part or ingredient thereof) is within the 
general coverage of the wage and hours 
provisions of the act. Goods are pro­
duced for “commerce” if they are 
produced for “trade, commerce, transpor­
tation, transmission, or communication 
among the several States or between any 
State and any place outside thereof.” 41 
Goods are produced “for” such com­
merce where the employer intends, 
hopes, expects, or has reason to believe 
that the goods or any unsegregated part 
of them will move (in the same or in an 
altered form or as a part or ingredient 
of other goods) in such interstate or 
foreign commerce.48 If such movement 
of the goods in commerce can be rea­
sonably anticipated by the employer 
when his employees perform work de­
fined in the act as “production” of such 
goods, it makes no difference whether he 
himself, or a subsequent owner or pos­
sessor of the goods, put the goods in 
interstate or foreign commerce.49 The 
fact that goods do move in interstate or 
foreign commerce is strong evidence 
that the employer intended, hoped, ex­
pected, or had reason to believe that 
they would so move.

Although it is generally well under­
stood that goods are produced “for” 
commerce if they are produced for move-

46 See cases cited above in footnotes 41, 42, 
43, this section.

46 Walling v. Lowe, 5 W. H. Cases 937 (S. D. 
Fla.), 10 Labor Cases (CCH) 63,033. See also 
Walling y. Armbruster, 51 F. Supp. 166 (W. D. 
Ark.); Joshua Hendy Corp. v. Mills, 169 F. 2d 
898 (C. A. 9); St. Johns River Shipbuilding 
Co. v. Adams, 164 F. 2d 1.012 S (C. A. 5).

47 Fair Labor Standards Act, section 3 (b).
48 United States v. Darby, 312 U. S. 100; 

Warren-Bradshaw Drilling Co. v. Hall, 317  
H. S. 88; Schulte Co. v. Gangi, 328 U. S. 108.

43 Schulte Co. v. Gangi, 328 U. S. 108; War­
ren-Bradshaw Drilling Co. v. Hall, 417 U. S. 
88. See paragraph (d) of this section.
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ment in commerce to points outside the 
State, questions have been raised aS to 
whether work done on goods may con­
stitute production “for” commerce even 
though the goods do not ultimately leave 
the State. As is explained more fully in 
the paragraphs following, there are cer­
tain situations in which this may be 
true, either under the principles above 
stated (see paragraph (c) of this sec­
tion) , or because it appears that the 
goods are produced “for” commerce in 
the sense that they are produced for use 
directly in the furtherance, within the 
particular State, of the actual movement 
to, from, or across such State of inter­
state or foreign commerce. « (See para­
graph (b) of this section.)

(b) Goods produced for direct further­
ance of interstate movement. (1) The 
act’s definition of “commerce,” as has 
been seen, describes a movement, among 
the several States or between any State 
and any outside place, of “trade, com­
merce, transportation, transmission, or 
communication.” Whenever goods are 
produced “for” such movement, such 
goods are produced “for commerce,” 
whether or not there is any expectation 
or reason to anticipate that the partic­
ular goods will leave the State.60

(2) The courts have held that par­
ticular goods are produced “for” com­
merce when. they are produced with a 
view to their use, whether within or 
without the State, in the direct further­
ance of the movement of interstate or 
foreign commerce. Thus, it is well set­
tled that ice is produced “for” commerce 
when it is produced for use by interstate 
rail or motor carriers in the refrigeration 
or cooling of the equipment in which the 
interstate traffic actually moves, even 
though the particular ice may melt be­
fore the equipment in which it is placed 
leaves the State.61 The goods (ice) pro­
duced for such use “enter into the very 
means of transportation by which the 
burdens of traffic are borne.” 61 The 
same may be said of electrical energy 
produced and sold within a single State 
for such uses as lighting and operating 
signals on railroads and at airports to 
guide interstate traffic, lighting and op­
erating radio stations transmitting pro­
grams interstate, and lighting and 
message transmission of telephone and 
telegraph companies.63 Similar princi­
ples would apply to the production of 
fuel or water for use in the operation of 
railroads with which interstate and for­
eign commerce is carried on; the pro­
duction of radio or television scripts 
which provide the basis for programs 
transmitted interstate; the production 
of telephone and telegraph poles for use

60 Fleming v. Atlantic Co., 40 P. Supp, 654, 
affirmed in 131 F. 2d 518 (C. A. 5).

si Hamlet Ice Co. v. Fleming, 127 F. 2d 165 
(C. A. 4), certiorari denied 317 U. S. 634; 
Atlantic Co. v. Walling, 131 F. 2d 518 (C. A. 
5 ); Chapman v. Home Ice Co., 136 F. 2d 353 
(C. A. 6) certiorari denied 320 U. S. 761; 
Southern United Ice Co. v. Hendrix, 153 F. 
2d 689 (C. A. 6); Hansen v. Salinas Valley Ice 
Co., 62 C,al. App. 357, 144 P. 2d 896.

“ Hamlet Ice Co. v. Fleming, 127 F. 2d 165 
(C A. 4) • ■

58 Levois v. Florida Power & Light Co., 154 
F. 2d 751 (C. A. 5); see also Walling v. Con­
necticut Co., 154 F. 2d 552 (C. A. 2).

in the necessary repair, maintenance, or 
improvement of interstate communica­
tion systems; the production of crushed 
rock, ready-mixed concrete, cross-ties, 
concrete culvert pipe, bridge timbers, 
and similar items for use in the neces­
sary repair, maintenance, or improve­
ment of railroad roadbeds and bridges 
which serve as the instrumentalities 
over which interstate traffic moves.

Similarly, in the case of highways, 
pipe lines, and. waterways which serve 
as instrumentalities of interstate and 
foreign commerce, the production of 
goods for use in the direct furtherance 
of the movement of commerce thereon 
would be the production of goods “for 
commerce.” The production of mate­
rials64 for use in the necessary main­
tenance, repair, or improvement of the 
instrumentality so that the flow of com­
merce will not 1ie impeded or impaired 
is an example of this. Thus, stone or 
ready-mixed concrete, crushed rock, 
sand, gravel and similar materials for 
bridges or dams; like materials or bitu­
minous aggregate or oil for road sur­
facing; concrete or galvanized pipe for 
road drainage ; bridge planks and tim­
bers; paving blocks; and other such ma­
terials may be produced “for” commerce 
even though they do not leave the State.

(3) This does not, however, neces­
sarily mean that the production of such ' 
matefials within a State is always pro­
duction “for” commerce when the mate­
rials are used in the same State for the 
maintenance, repair, or improvement of 
highways or other instrumentalities 
carrying interstate traffic. In deter­
mining whether the production is actu­
ally “for” commerce in a situation where 
there is no reason to believe that the 
goods will leave the State, a practical 
judgment is required. Some illustrations 
may be helpful.

On the one hand, there are situations 
where there is little room for doubt 
that the goods are produced “for” com­
merce in the sense that the goods are 
intended for the direct furtherance of 
the movement of commerce over the in­
strumentalities of transportation and 
comm unication. The most obvious illus­
tration is that of special-purpose goods 
such as cross-ties for railroads, télé­
phoné or telegraph poles, or concrete 
pipe designed for highway use. Another 
illustration is sand and gravel fbr high­
way repair or reconstruction which is 
produced from a borrow pit opened ex­
pressly for that purpose, or from the pits 
of an employer whose business opera­
tions are conducted wholly or in sub­
stantial part with the intent or purpose 
of filling highway contracts. (The fact 
that a substantial portion of the em­
ployer’s gross income is derived from 
supplying such materials for highway 
repair and reconstruction would be 
one indication that a substantial part 
of his business is directed to the 
purpose of meeting such needs of com­
merce.)

M Walling v. Staffen, 5 W. H. Cases 1002 
(W. D. N. Y.), 11 Labor Cases (CCH) par. 
63, 102; McComb v. Carter, 8 W. H. Cases 498 
(E. D. Va.), 16 Labor Cases (CCH) pan 64, 964. 
Contra, McComb v. Trimmer, 85 F. Supp. 565 
(D. N. J.). Cf. Engebretson v. Albrecht, 150 
F. 2d 602 (C. A. 7).

On the other hand, there are Situa­
tions where materials or other goods 
used in maintaining, repairing, or re­
constructing instrumentalities of com­
merce are produced and supplied by local 
materialmen under ciricumstances which 
may require the conclusion that the 
goods are not produced “for” commerce. 
Thus, a materialman may be engaged in 
an essentially local business serving the 
usual miscellany of local customers, 
without any substantial -part of such 
business being directed to meeting the 
needs of highway repair or reconstruc­
tion. If, on occasion, he happens to 
produce or supply some materials which 
are used within the State to meet such 
highway needs, and he does so as a mere 
incident of his essentially local business, 
the Adm inistrator will not consider that 
his employees handling or working on 
such materials are producing goods “for” 
commerce. This is, rather, a typically 
local activity of the kind the act was not 
intended to cover. The same may be 
said of the production of ice by an es­
sentially local ice plant where the only 
basis of coverage is the delivery of ice 
for the water cooler in the community 
railroad station. The employees pro­
ducing ice in the ice plant for local use 
would not by reason of this be covered 
as engaged in the production of goods 
“for” commerce.

Other illustrations might be given but 
these should emphasize the essential dis­
tinction which must be kept in mind. 
Borderline cases will, of course, arise. In 
each such case the facts must be exam­
ined and a determination made as to 
whether or not the goods may fairly be 
viewed as produced 4,for” use in the direct 
furtherance of the movement of inter­
state or foreign commerce, and thus “for” 
commerce.

(c) Controlling effect of facts at time 
"production” occurs. (1) Whether em­
ployees are engaged in the production of 
goods “for” commerce depends upon cir­
cumstances as they exist at the time the 
goods are being produced, not upon some 
subsequent event. Thus, if a lumber 
manufacturer produces lumber to fill an 
out-of-State order, the employees work­
ing on the lumber are engaged in the 
production of goods for commerce and 
within the coverage of the act’s wage and 
hours provisions, even though the lumber 
does not ultimately leave the State be­
cause it is destroyed by fire before it can 
be shipped. Similarly, employees drilling 
for oil which the employer expects to 
leave the State either as crude oil or 
refined products are engaged in the pro­
duction of goods for commerce while the 
drilling operations are going on and are 
entitled to be paid on that basis notwith­
standing some of the wells drilled may 
eventually prove to be dry holes.66

(2) On the other hand, if the lumber 
manufacturer first mentioned produces 
lumber to fill the order of a local con­
tractor in the expectation that it will 
be used to build a schoolhouse within 
the State, the employees producing the 
lumber are not engaged in the produc-. 
tion of goods “for” commerce and are not

“ Culver v. Bell & Loffland, 146 F. 2d 29 
(C. A. 9) ; see also Warren-Bradshaw Drilling 
Co. v. Hall, 317 U. S. 88.
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covered by the act. This would remain 
true notwithstanding the contractor 
subsequently goes bankrupt and the lum­
ber is sold to a purchaser who moves it 
to another State; the status of the em­
ployees for purposes of coverage cannot 
in this situation, any more than in the 
others, be retroactively changed by the 
subsequent event.

(d) Goods disposed of locally to per­
sons who place them in commerce. It 
is important to remember that if, at the 
time when employees engage in activi­
ties which constitute “production of 
goods” within the meaning of the act, 
their employer intends, hopes, expects, 
or has reason to believe that such goods 
will be taken or sent out of the State by 
a subsequent purchaser or other person 
into whose possession the goods will 
come, this is sufficient to establish that 
such employees are engaged in the pro­
duction of such goods “for” commerce 
and covered by the act. Whether the 
producer passes title to the goods to 
another within the State is immaterial.88 
The goods are produced “for” commerce 
in such a situation whether they are pur­
chased f. o. b. the factory and are taken 
out of the State by the purchaser, or 
whether they are sold within the State to 
a wholesaler or retailer or manufacturer 
or processor who in turn sells them, 
either in the same form or after further 
processing, in interstate or foreign com-’ 
merce. The same is true where the 
goods worked on by the producer’s em­
ployees are not owned by the producer 
and are returned, after the work is done, 
to the possession of the owner who takes 
or sends them out of the State.81 Sim­
ilarly, employees are engaged in the pro­
duction of goods “for” commerce when 
they are manufacturing, handling, work­
ing on, or otherwise engaging in the pro­
duction of boxes, barrels, bagging, crates, 
bottles, or other containers, wrapping or 
packing material which their employer 
has reason to believe will be used to hold 
the goods of other producers which will 
be sent out of the State in such con­
tainers or wrappings. It makes no dif­
ference that such other producers are 
located in the same State and that the 
containers are sold and delivered to them 
there.88

88 Hamlet Ice Co. v. Fleming, 127 P. 2d 165 
(C. A. 4), certiorari denied 317 U. S. 634; 
Bracey v. Lauray, 138 P. 2d 8 (C. A. 4).

87 Schulte.Co. v. Gangi, 328 U. S. 108; War- 
ren-Bradshaw Drilling Co. v. Hall, 317 U. S. 
88; Walling v. Kerr, 47 F. Supp. 852 (E. d ! 
Pa.).

88 Enterprise Box Co. v. Fleming, 125 P. 2d 
897 (C. A. 5), certiorari denied 316 U. S. 
704; Dize v. Maddrix, 144 P. 2d 584 (C. A. 4), 
affirmed 324 U. S. 697; Walling v. Burch, 5 
W. H. Cases 323 (S. D. Ga.); 9 Labor Cases 
(CCH) par. 62, 613; Fleming v. Schiff, 1 W. H. 
Cases 893 (D. Colo.), 5 Labor Cases (CCH) 
par. 60, 864.

It should be noted that where empty con­
tainers are purchased, loaded, or transported 
within a single State as a part of their move­
ment, as empty containers, out of the State, 
an employee engaged in such purchasing, 
loading, or transporting operations is covered 
by the act as engaged “in commerce.” At­
lantic Co. v. Weaver, 150 P. 2d 843 (C. A. 4); 
Klotz v. Ippolito, 40 P. Supp. 422 (S. D. Tex.); 
Orange Crush Bottling Co. v. Tuggle, 70 Ga'. 
App. 144, 27 S. E. 2d 769.

Signed at Washington, D. C., this 4th 
day of May, 1950.

Wm. R. McComb, 
Administrator.

[P. R. Doc. 50-4119; Piled, May 16, 1950; 
8:46 a. m.J

TITLE 6— AGRICULTURAL CREDIT
Chapter IV— Production and Market­

ing Administration and Commodity 
Credit Corporation, Department of 
Agriculture

Subchapter B— Export and Diversion Programs 
P art 524—Honey 

Correction
In F. R. Document 50-4015, appearing 

at page 2793, of the issue for Thursday, 
May 11, 1950, in tjie application Under 
Honey Diversion Program delete the title 
“Director, Fruit and Vegetable Branch”.

TITLE 31— MONEY AND 
FINANCE: TREASURY

Chapter II— Fiscal Service, Depart­
ment of the Treasury 

[1950 Dept. Circ. 655, Supp. 6]
Part 211—D elivery of Checks and War­

rants to Addresses OursibE the 
United S tates, I ts T erritories and 
P ossessions

WITHHOLDING OF DELIVERY OF CfHECKS OR 
WARRANTS

M a y  10,1950.
Section 211.3 (a) of Department Cir­

cular No. 655, dated March 19, 1941 (31 
CFR Cum. Supp. 211.3 (a) ), as amended, 
is hereby further amended to read as 
follows:

- ; -

§ 211.3 Withholding of delivery of 
checks or warrants, (a) The Secretary 
of the Treasury hereby determines that 
postal, transportation, or banking facili­
ties in general or local conditions in the 

, Russian Zone of Occupation of Germany; 
the Russan Sector of Occupation of Ber­
lin, Germany; and in Albania and Bul­
garia are such that there is not a 
reasonable assurance that a payee in 
those areas will actually receive checks 
or warrants drawn against funds of the 
United States, or agencies or instru­
mentalities thereof, and be able to nego­
tiate the same for full value.

Except to the extent they have been 
authorized by appropriate unrevoked li­
censes, or are authorized by specific 
license issued by the Department of Jus­
tice, Office of Alien Property, remittances 
by United States Government agencies 
from any accounts in which a German 
or Japanese interest existed on or before 
December 31, 1946, will continue to be 
restricted by Executive Order No. 8389, 
as amended, and rules and regulations 
issued pursuant thereto, including in 
particular General Ruling 11 A, as 
amended. Attention is directed to the 
provisions of Public Law No. 622, 79th 
Congress, 2d Session, which prohibits 
among other things, payments of veter­
ans’ benefits to German or Japanese

citizens or subjects residing in Germany 
or Japan,
(Sec. 5, 54 stat. 1087; 31 U. S. C. 127)

[seal] John W. S nyder,
Secretary of the Treasury.

[P. R. Doc. 50-4195; Piled, May 16, 1950; 
9:01 a. m.]

TITLE 39— POSTAL SERVICE
Chapter I— Post Office Department

Part 18—Settlement of Accounts: 
Legal Proceedings : Compromises

COMPROMISE OF JUDGMENT

Amend § 18.51 Compromise of judg­
ment (39 CFR 18.51) to read as follows:

§ 18.51 Compromise of judgment. 
Whenever a judgment is obtained for a 
debt or damages due the Post Office De­
partment, and it satisfactorily appears 
that such judgment, or so much thereof 
as remains unpaid, cannot be collected 
by due process of law, the Department 
of Justice may compromise such judg­
ment, and accept in satisfaction less than 
the full amount thereof.
(R. S. 161, 396, secs. 304, 309, 42 Stat. 24, 25; 
5 U. S. C. 22, 369. Interprets or applies R. S. 
295, as amended; 31 U. S. C. 115)

[seal] J. m . Donaldson,
Postmaster General.

[P. R. Doc. 50-4176; Filed, May 16, 1950; 
8:47 a. m.J

Part 36—-Unmailable Matter 
Part 51—Village Delivery

Part 97—S tar, S teamship, and S teamboat 
R outes, and Vehicle S ervice in  Cities

miscellaneous amendments

a. In § 36.12 Mailing of pistols, re­
volvers, and other firearms (39 CFR 
36.12) amend paragraph (a) to read as 
follows:

(a) Restrictions and penalty. Pistols, 
revolvers, and other firearms capable of 
being concealed on the person are non­
mailable and shall hot be deposited in 
or carried by the mails or delivered by 
any postmaster, letter carrier, or other 
person in the Postal Service. Such arti­
cles may be conveyed in the mails, under 
such regulations as the Postmaster Gen­
eral shall prescribe, for use in connec­
tion with their official duty, to officers 
of the Army, Navy, Air Force, Coast 
Guard, Marine Corps, or Organized Re­
serve Corps; to officers of the National 
Guard or Militia of a State, Territory, 
or District; to officers of the United 
States or of a State, Territory, or Dis­
trict whose official duty is to serve war­
rants of arrest or commitments; to 
employees of the Postal Service; to offi­
cers and employees of enforcement 
agencies of the United States; and to 
watchmen engaged in guarding the 
property of the United States, a State, 
Territory, or District. Such articles also 
may be conveyed in the mails to manu­
facturers of firearms or bona fide deal­
ers therein in customary trade ship­
ments, including such articles for repairs 
or replacement of parts, from one to the
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other, under such regulations as the 
Postmaster General shall prescribe.

Whoever knowingly deposits for mail­
ing or delivery, or knowingly causes to 
be delivered by mail according to the 
direction thereon, or at any place to 
which it is directed to be delivered by 
the person to whom it is addressed, any 
pistol, revolver, or firearm declared non­
mailable by this section, shall be fined 
not more than $1,000 or imprisoned not 
more than two years, or both.
(R,. S. 161, 396, secs. 304, 309, 42 Stat. 24, 25;
5 U. S. C. 22, 369. Interprets or applies 62 
Stat. 782, as amended; 18 U. S. C. and Sup., 
1715)

b. In § 51.1 Village delivery (39 CFR 
51.1) amend paragraph (a) (1) to read 
as follows:

(1) Village mail delivery may be es­
tablished under such regulations as the 
Postmaster General may prescribe, in 
towns and villages having post offices of 
the third class that are not by law en­
titled to free-delivery service. The oper­
ation by the Post Office Department of 
village delivery service in second-class 
post pffices shall be discontinued.

Note: See § 137.48 for additional provi­
sions, and effective date of Public Law 431.
(R. S. 161, 396, sec. 9, 37 Stat. 559, as 
amended; secs. 304, 309, 42 Stat. 24, 25; 5 
U. S. C. 22, 369, 39 U. S. C. and Sup., 153)

c. In Part 97 (39 CFR, Part 97) make 
the following changes:

1. Amend § 97.2 Contracts for serv­
ice by air because of impracticability of 
surface transportation (39 CFR 97.2) to 
read as follows:

§ 97.2 Contracts for service by air be­
cause of impracticability or inadequacy 
of surface transportation—(a) Action 
by Postmaster General. Whenever he 
shall find it to be in the public interest,' 
because of the nature of the terrain, or 
the impracticability or inadequacy of 
surface transportation, and wheye the 
cost thereof is reasonably compatible 
with the service to be provided, the Post­
master General may award contracts for 
the transportation by aircraft upon star 
routes of any or all classes of mail (in­
cluding but not limited to air mail and 
air parcel post), payment for such serv­
ice to be made from the appropriation 
for inland transportation by star routes: 
Provided, That all laws and regulations 
not in conflict with this section govern­
ing star routes shall be applicable to 
contracts made under the authority of 
this section: Provided further, That the 
provisions of title IV of the Civil Aero­
nautics Act of 1938, approved June 23, 
1938 (52 Stat. 973), as amended, other 
than sections 407, 408, 409, 412, 413, 414, 
and 416 thereof shall not apply to the 
transportation of mail under this sec­
tion: Provided further, That prior to ad­
vertising for bids for the transportation 
of mail by aircraft on any star route, 
except as authorized by the act of Oc­
tober 14, 1940 (54 Stat. 1175), entitled 
“An act authorizing special arrange­
ments in the transportation of mail 
within the Territory of Alaska,” the Post­
master General shall obtain from the 
Civil Aeronautics Board a certification 
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that the proposed route does not conflict 
with the development of air transpor­
tation as-contemplated under the Civil 
Aeronautics Act of 1938, as amended: 
Provided further, That any such con­
tract made under authority of this sec­
tion shall be canceled upon the issuance 
by the Civil Aeronautics Board of an 
authorization under title IV of the Civil 
Aeronautics Act of 1938, as amended, to 
any air carrier to engage in the trans­
portation of mail by aircraft between 
any of the points named in such con­
tract: And provided further, That no bid 
for a contract under this section shall be 
considered unless the bidder is a resident 
of or qualified to do business as a common 
carrier by air in a State within which 
one or more points to be served under 
such proposed contract are located. As 
used in this section, the term “State” 
includes the Several States, the Territo­
ries of Alaska and Hawaii, and the Dis­
trict of Columbia.

(b) Action by Civil Aeronautics Board. 
Upon receipt of a request from the Post­
master General for the certification re­
quired in paragraph (a) of this section, 
the Civil Aeronautics B o a r d  shall 
promptly publish in the Federal Regis­
ter, and send to such persons as the 
Board may by regulation determine, a 
notice describing the proposed air star 
route. After giving notice pursuant to 
this subsection, the Board shall afford 
interested persons a reasonable oppor­
tunity to submit written data, views or 
arguments with or without opportunity 
to present the same orally in any man­
ner. The Board shall give due consider­
ation to all relevant matter presented 
and, not less than thirty days after no­
tice is given, except in any situation in 
which it for good cause finds (and incor­
porates the finding and a brief state­
ment of the reasons therefor in its order 
granting certification) that such period 
of advance notice is impracticable, 
unnecessary or contrary to the public in­
terest, shall grant the requested cer­
tification upon finding that the proposed 
route does not conflict with the devel­
opment of air transportation as con­
templated under the Civil Aeronautics 
Act of 1938, as amended.

- (Interprets or applies sec. 6, 52 Stat. 219, as 
amended; 39 U. S. C. and Sup., 470)

2. Add a new section, § 97.74 Utiliza­
tion of Coast Guard facilities and 
personnel, in the text immediately 
following § 97.73 to read as follows:

§97.74 Utilization of Coast Guard 
facilities and personnel. Coast Guard 
facilities and personnel may be utilized 
for the transportation and delivery of 
mail matter during emergency condi­
tions or at isolated locations under such 
arrangements as may be satisfactory to 
the Secretary (of the Treasury) and the 
Postmaster General. ,
(Interprets or applies 63 Stat. 506; 14 U. S. C. 
Sup., 146)
(R. S. 161, 396, secs. 304, 309, 42 Stat. 24, 25; 
5 U. S. C. 22, 369)

[seal] J. M. D onaldson,
Postmaster General.

[F. R. Doc. 50-4177; Filed, May 16, 1950;
8:49 a. m.l

2939

TITLE 43— PUBLIC LANDS: 
INTERIOR

Chapter I— Bureau of Land Manage­
ment, Department of the Interior

Appendix— Public Land Orders 
[Public Land Order 645]

Arizona

REVOKING IN  PART EXECUTIVE ORDER NO. 
1 1 8 7  OP APRIL 9 , 1 9 1 0

By virtue of the authority vested in the 
President and pursuant to Executive Or­
der No. 9337 of April 24,1943 it is ordered 
as follows:

Executive Order No. 1187 of April 9, 
1910 withdrawing public lands for the 
use of the War Department for military 
purposes is hereby revoked so far as it 
affects the following-described land: 

Gila and Salt River Meridian

T. 1 N., R. 3 W.,
Sec. 19, NE14.
The area described contains 160 acres. 
The land shall not be subject to the 

initiation of any rights or to any dis­
position under the public-land laws until 
it is so provided by an order of classifi­
cation to be issued by the Regional 
Administrator, Bureau of Land Manage­
ment, Albuquerque, New Mexico, opening 
the land to application under the Small 
Tract Act of June 1, 1938, 52 Stat. 609 
(43 U. S. C. 682a) as amended, with a 
ninety-day preference right period for 
filing such applications by veterans of 
World War II and other qualified per­
sons entitled to preference under the 
act of September 27, 1944, 58 Stat. 747, 
as amended (43 U. S. C. 279 et seq.).

C. Girard Davidson, 
Acting Secretary of the Interior.

May 10, 1950.
[F. R. Doc. 50-417*’ Filed, May 16, 1950; 

8:46 a. m.]

[Public Land Order 646] 
California

WITHDRAWING PUBLIC LANDS FOR USE OF THE 
DEPARTMENT OF THE AIR FORCE

By virtue of the authority vested in the 
President and pursuant to Executive 
Order No. 9337 of April 24, 1943, it is 
ordered as follows:

Subject to valid existing rights, the 
public lands within the following-de­
scribed areas are hereby withdrawn from 
all forms of appropriation under the 
public-land laws, including the mining 
and mineral-leasing laws, and reserved 
for the use of the Department of the Air 
Force as an air force base:

San Bernardino Meridian 
T. 10 N., R. 8 W.,

Sec. 18, NE1/ ,̂ lots 1 and 2 of the NW]4, and 
N1/̂  of lots 1 and 2 of the SW]4.

T. 8 N., R. 9 W.,
Sec. 10, Sy2SEV4;
Sec. 18, SE14;
Sec. 23, Wy2.

T. 10 N., R. 9 W.,
Sec. 14, SEi/4;
sec. 22, Ey2, sw y4, sy2Nwy4;
Sec. 24, Ny2NWy4;
Sec. 30, SWy4SEy4.
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