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R egulations

TITLE 7—AGRICULTURE
Chapter I—War Food Administration 
(Standards, Inspections, Marketing 

Practices)
Subchapter B—Marketing of Perishable 

Agricultural Products

P art 47—R u l es  of P ractice U nder the 
P erishable A gricultural C om m odities 
A ct, 1930

Pursuant to the provisions of the Per­
ishable Agricultural Commodities Act, 
1930, as amended (46 Stat. 531, 7 Ü.S.C., 
499a et seq., and Sup. Ill, 499b), the rules 
of practice issued thereunder (7 CFR, 
Cum. Supp., 47.1 it seq.), are amended 
to.read as follows:

GENERAL PROVISIONS
Sec.
47.1 Meaning ©f words.
47.2 Definitions.
47.3 Institution of proceedings.
47.4 Service; proof of service.
47.5 Scope and applicability of rules of

practice.
rules applicable  to  repa ra tio n  proceedings

47.6 Formal complaints.
47.7 Service of report of investigation.
47.8 The answer.
47.9 The reply.
47.10 Docketing of proceeding.
47.11 Examiners.
47.12 Intervention.
47.13 Motions and requests.
47.14 Prehearing conferences.
47.15 Oral hearing before the examiner.
47.16 Depositions.
47.17 Subpoenas.
47.18 Fees and mileage.
47.19 Post-hearing procedure before the ex­

aminer.
47.20 Shortened procedure.
47.21 Transmittal of record.
47.22 Argument before Administrator.
47.23 Issuance of order.
47.24 Rehearing, reargument, reconsidera­

tion of orders, and reopening of 
hearings.

47.25 Filing; extensions of time; effective
date of filing; and computation of 
time.

RULES APPLICABLE TO DISCIPLINARY PROCEDINGS

Sec.
47.26 Stipulations and consent orders. 
47-27 Formal complaints and .other moving 

» papers.
47.28 Docket number.
47.29 Examiners.
47.30 The answer. ,
47.31 Motions and requests.
47.32 Oral hearing before examiner.
47.33 Depositions.
47.34 Subpoenas.
47.35 Fees and mileage.
47.36 Prehearing conferences.
47.87 Post-hearing procedure before the ex­

aminer.
47.38 Shortened procedure.
47.39 Transmittal of record.
47.40 Argument before Administrator.
47.41 Consideration and issuance of order.
47.42 Rehearing, reargument, rèconsidera- 

_ tion of orders, and reopening of
hearings.

47.43 Filing; extensions of time; effective
date of'filing; and computation of 
time.

Au t h o r it y  : §§ 47.1 to 47.43, inclusive, issued 
under 46 Stat. 531, as amended, 7 U.S.C., 
499a et sëq., and Sup. Ill, 499b; E.O. 9322, 
8 F.R. 3807; E.O. 9334, 8 F.R. 5423; E.O. 9392, 
8 F.R. 14783.

' ĝeneral provisions

§ 47.1 Meaning of words. Words in 
the regulations in this part in the singu­
lar form shall be deemed to import the 
plural, and vice versa, as the case may 
demand.

§ 47.2 Definitions. As used in the reg­
ulations in this part, the terms as defined 
in section 1 of the act shall apply with 
equal force and effect. Unless otherwise 
defined, the following terms whether used 
in the regulations in this part, in the act, 
or in the trade shall be construed as 
follows:

(a) “Act” means the Perishable Agri­
cultural Commodities Act, 1930, approved 
June 10, 1930, as amended (46 Stat. 531, 
7 U. S. C., 499a et seq., and Sup. Ill, 499b), 
and legislation supplementary thereto 
and mandatory thereof.

(b) “Department” means the United 
States Department of Agriculture.

(c) “Administration” means tiie War 
Food Administration.

(d) “Administrator” means the War 
Food Administrator or any person to
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whom authority has heretofore lawfully 
been delegated or to whom authority may 
hereafter lawfully, be delegated to act in 
his stead.

(e) “Director” means the Director of 
Marketing Services of the Administra­
tion, or any officer or employee of the Ad­
ministration to whom the'Director has 
heretofore delegated or may hereafter 
delegate the authority to act in his stead.

(f) “Solicitor” means the Soliciter of 
the Department or any employee of the 
Office of the Solicitor to whom the au­
thority to act in his stead has heretofore 
been or may hereafter be delegated.

(g) “Branch” means the Fruit and 
Vegetable Branch of the Office of Mar­
keting Services of the Administration.

(h) “Chief of Branch” means the Chief 
of the Fruit and Vegetable Branch or 
any officer or employee of the Branch to 
whom has heretofore or may hereafter 
be delegated the authority to act in his 
stead.

(i) “Examiner” means any employee 
of the Administration or of the Depart­
ment duly designated to conduct hear­
ings, and to perform all duties incident 
thereto under the act.

(jL “Examiner’s report” means the 
examiner’s analysis of the proceeding, 
proposed findings of fact, proposed con­
clusions, and proposed order.

(k) “Hearing” means that part of the 
proceeding which involves the submis­
sion of evidence and may or may not in­
clude an oral hearing.

(l) “Hearing clerk” means the hear­
ing clerk, Office of the Solicitor, United 
States Department of Agriculture, Wash­
ington, D. C.

(m) “Disciplinary proceeding” means 
any proceeding (other than a reparation 
proceeding) arising under the act, in 
which proceeding it is required by law

that the order or other determination 
duly issued shall be made only after an 
opportunity for a hearing, and, if a hear­
ing be held, only upon the basis of a 
record made in the course of such hear­
ing.

(n) “Reparation proceeding” means a 
proceeding in which money damages are 
claimed and in which the Administra­
tion is not a party.

(o) “Party” includes the Administra­
tion in those instances in which the pro­
ceeding is instituted upon moving papers 
filed in an official capacity by an official 
or employee of the Department.

(p) “Complainant” means the party 
upon whose moving paper the proceeding 
is instituted.

(q) “Respondent” means the party 
proceeded against, whether the proceed­
ing is instituted by the Administration 
or by a private person.

(r) “Moving paper” means any formal 
complaint, petition, or > order to show 
cause, by virtue of which a proceeding 
under the act is instituted.

§ 47.3 Institution of proceedings—(a) 
Informal complaints—(1) Filing. Any 
interested person (including any officer 
or agency of any State or Territory hav­
ing jurisdiction over commission mer­
chants, dealers, or brokers in such State 
or Territory, and any employee of the 
Administration or of the Department) 
desiring to complain of any violation of 
any provision of the act by any commis­
sion merchant, dealer, or broker may 
file with the Chief of Branch an informal 
complaint. Informal complaints may be 
made the basis of either a disciplinary 
complaint, or a claim for damages, or 
both. If the informal Complaint is to be 
made the basis of a claim for damages, 
it must be filed within 9 months after 
the cause of action accrues; if the in­
formal complaint is not to be made the 
basis of a claim for damages, it may be 
filed at any time within 2 years after the 
violation of the act occurred: Provided, 
That the 2-year limitation herein pre­
scribed shall not apply to complaints 
charging flagrant or repeated violations 
of the act.

(2) Form and contents. Informal 
complaints may be made by telegram, 
by letter, or by a preliminary statement 
of facts, setting forth the essential details 
of the transaction complained of. So far 
as practicable, every such informal com­
plaint shall state such of the following 
items as may be applicable:

(i) The name and address of each 
person and of the agent, if any, repre­
senting him in the transaction involved;

(ii) Quantity and quality or grade of 
each kind of produce shipped;

(iii) Date of shipment;
(iv) Car initial and number, if carlot;
(v) Shipping and destination points; 

' (vi) If a sale, the date, sale price, and
amount actually received;

(vii) If a consignment, the date, re­
ported proceeds, gross, net;

(viii) Amount of damages claimed, if 
any; and

(ix5 Statement of other material facts, 
including terms of contract.

(3) Attachments. The informal com­
plaint should, so far as practicable, be 
accompanied by true copies of all avail­
able papers relating to the transaction 
complained about, including shipping 
documents, letters, telegrams, invoices, 
manifests, inspection certificates, ac­
counts sales, and any special contracts or 
agreements.

(b) Investigation and disposition of in­
formal complaints. (1) Upon receipt of 
all the information and supporting evi­
dence submitted by the person filing the 
informal complaint, the Chief of Branch 
shall cause such investigation to be made 
as, in his opinion, is justified by the facts. 
If such investigation discloses that no 
violation of the act has occurred, no 
further action shall be taken and the 
person filing the informal complaint 
shall be so informed.

(2) If the statements in the informal 
complaint seem to warrant such action, 
the Chief of Branch shall call upon the 
person complained against to state his 
side of the controversy in an effort to 
effect an amicable or informal adjust­
ment of the matter. Should such adjust­
ment not be made and the information 
secured by correspondence or investiga­
tion indicate the probability of a viola­
tion of the act, further proceedings shall 
be based either upon a-formal complaint 
for damages filed by the person aggrieved 
or upon a formal complaint for disci­
plinary action filed by the Director.

(c) Status of person filing informal 
complaint. The person filing an infor­
mal reparation complaint shall not be 
a party to any disciplinary proceeding 
which may be instituted as a result of 
the informal complaint, and such per­
son shall have no legal status in any such 
proceeding, except as he may be sub­
poenaed as a witness or his deposition 
taken without expense to him.

§ 47.4 Servicerproof of service. Serv­
ice of all papers and documents required 
to be served on the parties in any pro­
ceeding under these rules shall be made 
by the Branch, unless otherwise provided 
herein or directed by the examiner or the 
Administrator, and shall be made either
(a) by registering and mailing a copy 
of the document or paper, addressed to 
the individual, partnership, corporation, 
organization, or association, or to his or 
its attorney or agegt of record, at his 
dr its last known principal office or place 
Of business; or (b) if such registered 
matter is refused by the addressee and 
is returned undelivered, by mailing by 
regular mail a copy of the document or 
paper, addressed to such individual, 
partnership, corporation, organization, 
or association, or to his or its attorney 
or agent of record, at his or its last 
known principal place of business; or (c) 
by leaving a copy of the document or 
paper at the principal office, or place of 
business or residence, of such individual, 
partnership, corporation, organization, 
or association, or of his or its attorney 
or agent of record; or (d) by delivering 
a copy of the document or paper to the 
individual to be served, or to a member
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of the partnership to be served, or to the 
president, secretary, or other executive 
officer or any director of the corporation, 
organization, or association to be served, 
or to the attorney or agent of record of 
such individual, partnership, corpora­
tion, organization, or association. Proof 
of service hereunder by a person other 
than an employee of the Administration 
or the Department or a United States 
Marshal or his deputy shall be made by 
the affidavit of the person who actually 
made the service. Proof of service here­
under by an employee of the Department 
or a United States Marshal or his deputy 
shall be made by the certificate of the 
person who actually made the service: 
Provided, That if the service be made by 
registered mail, as outlined in (a) above, 
proof of service shall be made by the 
return post-office receipt, except that, if 
the registered matter is refused and fe- 
turned undelivered, proof of service may 
be made by the certificate of the person 
who thereafter mailed the same matter 
by regular mail* The affidavit, certifi­
cate, or post-office receipt contemplated 
herein shall be filed with the hearing 
clerk, and the fact of filing thereof shall 
be noted on the docket of the proceeding.

§ 47.5 Scope and applicability of rules 
of practice. Sections 47.6 to 47.25 shall 
be applicable to. the procedure governing | 
the filing and disposition of formal com­
plaints in reparation proceedings. Sec­
tions 47.26 to 47.43 shall be applicable to 
the procedure governing the filing and 
disposition of formal complaints and 
other moving papers instituting disci­
plinary proceedings. Sections 47.1 to 47.5 
and § 47,44 shall be applicable to all pro­
ceedings under the regulations in this 
part.

RULES APPLICABLE TO REPARATION 
PROCEEDINGS

§ 47.6 Formal complaints—(a) Filing; 
contents; number of copies. If the pro­
cedure provided in § 47.3 (b) fails to 
effect an amicable or informal adjust­
ment and indicates the probability of a 
violation of the act, the person filing the 
informal complaint may, if further pro­
ceedings are desired, file with the Branch 
a formal complaint setting forth the in­
formation and accompanied by the pa- 
pers indicated in § 47.3 (a) (2) and (3) 
including a statement of the amount of 
damages claimed, with the basis therefor, 
and the method of determination. The 
original and three copies shall be fur­
nished for filing, and service on the re­
spondent. If there is more than one re­
spondent, a further copy shall be fur­
nished .for each additional respondent.

(b) Bond required if complainant is 
non-resident. If formal complaint for 
reparation is filed by a non-resident of 
the United States, complainant shall first 
file a bond in double the amount of the 
claim either with a surety company ap­
proved by the Treasury Department of 
the United States as surety or with two 
personal sureties, each of whom shall be 
a citizen of the United States and shall 
qualify as financially responsible for the 
entire amount of the bond. The bond 
shall run to the respondent and be con­
ditioned upon the payment of cost^, in­
cluding reasonable attorney’s fees, for the

respondent if the respondent shall pre­
vail, and of any reparation award that 
may be issued by the Administrator 
»gainst the complainant on any counter­
claim asserted by respondent: Provided, 
That the furnishing of a bond shall be 
waived if the complainant is a resident 
of a country which permits filing of a 
complaint by a resident of the United 
States against a citizen of that country 
without the furnishing of a bond.

(c) Service upon respondent; proQf of 
service. If, upon receipt by the Branch 
of the formal complaint, the complaint is 
found to be in proper form, a copy thereof 
shall be served by the Branch upon the 
respondent in aocprdance with § 47.4. If 
the complaint is not in the proper form, 
the Branch shall return it and inform the 
complainant of the deficiencies therein.

(d) Amendments. At any time prior 
to the close of the hearing, the complaint 
may be amended: but, in case ofr an 
amendment adding new provisions, the 
hearing shall, if the respondent so re­
quests, be adjourned for a reasonable 
time to be determined by the examiner: 
Provided, That, if the amendment intro­
duces a new or different cause of action, 
it must be filed, within 9 months after 
the cause of action accrued. Amend­
ments subsequent to the first amendment 
or subsequent to the filing of an answer 
by the respondent may be made only with 
leave of the examiner or with the written 
consent of the adverse party.

§ 47.7 Service of report of investiga­
tion. At the same time that it serves 
upon the respondent a copy of the formal 
complaint, the Branch shall serve upon 
each of the parties a copy of the report 
made by the Branch in connection with 
its investigation of the informal com­
plaint, and a copy of the I’eport of such 
investigation as the Branch deems nec­
essary to make in connection with the 
formal complaint. Whenever the Chief 
of Branch, or the examiner, or the Ad­
ministrator deem it necessary, a supple­
mental investigation shall be made by the 
Branch and a copy of the report thereon 
shall also be served upon the parties. 
Any such information shall be consid­
ered as part of the evidence in the pro­
ceeding: Provided, That either party 
shall be permitted to submit evidence in 
rebuttal in the same manner as is pro­
vided in the regulations in this part for 
the submission of evidence in general.

§ 47.8 The answer— (a) Filing and 
service. Within 20 days after service of 
the formal complaint, unless extension 
of time has been requested and granted, 
the respondent may file with the Branch, 
an answer, in triplicate, signed by the 
respondent or his attorney. A copy of 
the answer shall be served upon the com­
plainant by the Branch as provided in 
§47.4.  ̂ .

(b) Contents. Such a n s w e r  shall 
contain (1) a precise statement of the 
facts which constitute the grounds of de­
fense, including any set-off or counter­
claim, and shall specifically admit, deny, 
or explain each of the allegations of the 
complaint, unless respondent is with­
out knowledge, in which case the an­
swer shall so state; or (2) a statement 
that the respondent admits all of the

allegations of the complaint; or (3) a 
statement containing an admission of 
liability in an amount less than that 
alleged in the complaint (in which event, 
an order may be made, pursuant to sec­
tion 7 (a) of the act, directing payment 
of the undisputed amount), and a de­
nial, as in (1) of this paragraph, of lia­
bility for the remaining amount. The 
answer may contain a waiver of hearing.

Cc) Failure to file answer; effect of. 
Failure to file an answer within the time 
prescribed shall constitute a waiver of 
hearing and an admission of the facts 
alleged in the complaint. If the facts 
deemed admitted are considered insuffi­
cient to support the amount of repara­
tion sought, the proceeding shall con­
tinue on the question of damages only.
. § 47.9 The reply—(a) Filing and
service. If the answer asserts a counter­
claim or a set-off, the. complaining party, 
within 10 days after receipt of the an­
swer, may file a reply with the Branch. 
A copy of the reply shall be served upon 
the respondent by the Branch as pro­
vided in § 47.4.

(b) Contents. The reply shall be 
confined strictly to the matters alleged 
in the counterclaim or set-off in the 
answer. It shall contain a precise state­
ment of the facts which constitute the 
grounds of defense to the counterclaim 
or set-off, unless the complainant is 
without knowledge, in which case the 
reply shall so state.

(c) Failure to file reply. Failure to 
file a reply shall not be deemed a waiver 
of hearing or an admission of the alle­
gations contained in the answer. If no 
reply ic filed, the allegations of the an­
swer shall be regarded as denied.

§ 47.10 Docketing of proceeding. 
Immediately following the expiration of 
the period of time heretofore prescribed 
for the filing of the answer or reply, the 
Branch shall transmit all of the papers 
which have been filed in the proceeding 
to the hearing clerk, who shall assign 
a docket number to the proceeding. 
Thereafter the proceeding may be iden­
tified by such number.

§ 47.11 Examiners—(a) Designation 
and assignment. The Administrator 
shall designate employees of the Depart­
ment to serve as examiners, and the 
Solicitor shall assign the proceedings 
under the act to the^designated examin­
ers. No person who (1) has any pecu­
niary interest in any matter of business 
involved in the proceeding, or (2) is re­
lated within the third degree by blood or 
marriage to any of the persons involved 
in the proceeding shall serve as examiner 
in such proceeding.

(b) Request for disqualification of ex­
aminer. (1) Any party may file with the 

"hearing clerk a timely request, in affi­
davit form, for the disqualification of the 
examiner, which request shall set forth 
with particularity the grounds of alleged 
disqualification. After such investiga­
tion or hearing as the Administrator may 
deem necessary, he shall either deny or 
grant the request. If the request is 
granted, another examiner shall be as­
signed to the proceeding. If the request 
is denied, the request, any record made 
thereon, and the finding and order of the
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Administrator thereon shall be made a 
part of the record.

(c) Powers. Subject to review by the 
Administrator, as provided elsewhere in 
the regulations in this part, the exam­
iner, in any proceeding assigned to him, 
shall have power to

(1) Rule upon motions and requests;
(2) Set the time and place of hearing, 

adjourn the hearing from time to time, 
and change the time and place of hear­
ing;

(3) Administer oaths and affirmations 
and take affidavits;

(4) Issue subpoenas requiring the at­
tendance and testimony of witnesses and 
the production of books, contracts, pa­
pers, and other documentary evidence;

(5) Summon and examine witnesses 
and receive evidence;

(6) Take, or order (over the facsimile 
signature of the Administrator) the 
taking of, depositions;

(7) Admit or exclude evidence;
(8) Hear oral argument on facts or 

law;
(9) Do all acts and take all measures 

necessary for the maintenance of order 
at the hearing and for the efficient con­
duct of the proceeding.

(d) Who may act in absence of ex­
aminer. In case of the absence, illness, 
resignation, or death of the examiner 
who has been assigned to a proceeding, 
or, in case the Solicitor determines that, 
for other good cause, such examiner 
should not act, the powers and duties to 
be performed by him under these rules 
of practice in connection with sUcb pro­
ceeding may, subject to the provisions of 
paragraph (a) of this section, be as­
signed to any other employee of the De­
partment whom the Administrator shall 
have designated to serve as an examiner.

§ 47.12 Intervention. At any time 
after the institution of a proceeding and 
before it has been submitted to the Ad­
ministrator for final consideration, the 
Administrator or the examiner may, 
upon petition in writing and for good 
cause shown, permit any person to inter­
vene therein. The petition shall state 
with preciseness and particularity: (a) 
The petitioner’s relationship to the mat­
ters involved in the proceeding; (b) the 
nature of the material he intends to 
present in evidence; (c) the nature of 
the argument he intends to make; and
(d) any other reason that he should be 
allowed to intervene. '

§ 47.13 Motions and requests—(a) 
General, (l) All motions and requests 
made after the formal filing of the pro­
ceeding with the hearing clerk shall be 
filed with the hearing clerk, except that 
those made during an oral hearing may 
be stated orally and made a part o f the 
transcript.

(2) The examiner may rule upon all 
motions and requests filed or made prior 
to the transmittal of the record to the 
Administrator as hereinafter provided. 
The Administrator shall rule upon all 
motions and requests filed after that 
time.

(b) Certification to Administrator. 
The submission or certification of any 
motion, request, objection, or other ques­
tion to the Admiriistrator prior'to the

transmittal of the record to the Admin- 
isrator as hereinafter provided shall be 
in the discretion of the examiner.

§ 47.14 Prehearing conferences. In 
any proceeding in which it appears that 
such procedure will expedite the pro­
ceeding, the examiner, at any time prior 
to or during the course of the oral hear­
ing, may request the parties or their 
counsel to appear at a conference before 
him to consider (a) the simplification of 
issues; (b) the necessity or desirability 
of amendments to pleadings; (c) the 
possibility of obtaining stipulations of 
fact and of documents which will avoid 
unnecessary proof; (d) the limitation of 
the number of expert or other witnesses; 
or (e) such other matters as may expe­
dite and nid in the disposition of the 
proceeding. No transcript of such con­
ference shall be made, but the examiner 
shall prepare and file for the record a 
written summary of the action agreed 
upon or taken at the conference, which 
shall incorporate any written stipula­
tions or agreements made by the parties 
at the conference or as a result of the 
conference. If the circumstances are such 
that a conference is impracticable, the 
examiner may request the parties to cor­
respond with him for the purpose of ac­
complishing any of the objects set forth 
in this section. The examiner shall for­
ward copies of letters and documents to 
the parties as the circumstances require. 
Correspondence in such negotiations 
shall not be a part of the record, but the 
examiner shall submit a written sum­
mary for the record if any agreement is 
reached or action is taken.

§ 47.15 Oral hearing before the exam­
iner—(a) When permissible. (1) Where 
the amount of damages claimed does not 
exceed $500, an oral hearing shall not be 
held, unless deemed necessary or desir­
able by the Branch or unless granted by 
the examiner upon application of com­
plainant or respondent setting forth sthe 
peculiar circumstances making an oral 
hearing necessary for a proper presenta­
tion of the case. Iri lieu of an oral hear­
ing in any proceeding where the amount 
of damages claimed does not exceed $500, 
the proceeding shall be decided upon a 
record formed under the shortened pro­
cedure provided in § 47.20.
■ (2) Where the amount of damages
claimed is in excess of $500, the proce­
dure provided in this section (except as 
provided in §47.20 (b) (2)) shall be ap­
plicable.

(b) Request for hearing. Any party 
may request an oral hearing on the facts 
by including such request in the com­
plaint, answer, or reply, or by a separate 
request filed with the Branch. Failure 
to request an -oral hearing within the 
time allowed for filing of the reply, or (if 
no reply is allowed) within 10 days after 
the expiration of the time allowed for 
filing an answer, shall constitute a 
waiver of such hearing, and any party 
so failing to,request an oral hearing will 
be deemed to have agreed that the pro­
ceeding may be decided upon a record 
formed under the shortened procedure 
provided in § 47.20.

(c) Time and place. If and when the 
proceeding has reached the stage of 
oral hearing, the Solicitor or the ex­

aminer, giving careful consideration to 
the convenience of the parties, shall set 
a time for hearing and shall file with 
the hearing clerk a notice stating the 
time and place of hearing. Unless the 
parties otherwise agree, the place of 
hearing shall be the place in which the 
respondent is engaged in business. If 
any change in the time or place of the 
hearing becomes necessary, it shall be 
made by the examiner, who, in such 
event, shall file with the hearing clerk a 
notice of the change. Such notice shall 
be served upon the parties, unless it is 
made during the course of an oral hear­
ing and made a part of the transcript.

(d) Appearances— (1) Representa­
tion. In any proceeding under the act, 
the parties may appear in person or by 
counsel or other representative. Noth­
ing contained in this paragraph shall be 
construed to require the complainant to 
appear either in person or by counsel or 
other representative; instead, he may be 
permitted to submit his evidence in the 
form of depositions, taken in the manner 
provided in § 47.16.

(2) Failure 4o appear. If any party 
to the proceeding, after being duly noti­
fied, fails to appear at the hearing, he 
shall be deemed to have waived the right 
to an oral hearing in the proceeding. 
In the event that a party appears at the 
hearing and no party appears for the op­
posing side, the examiner may determine 
whether the party who is present shall 
present his evidence, in whole or in part, 
in the form of affidavits or by oral tes­
timony.

(3) Debarment of counsel or repre­
sentative. (i) Whenever, while a pro­
ceeding is pending before him, the ex­
aminer finds that a person acting as 
counsel or representative for any party 
to the proceeding is* guilty of unethical 
or unprofessional conduct, the examiner 
may order that such person be precluded 
from further acting as counsel or repre­
sentative in such proceeding. An ap­
peal to the Administrator may be taken 
from any such order, but the proceeding 
shall not be delayed or suspended pend­
ing disposition of the appeal: Provided, 
That the examiner may suspend the pro­
ceedings for a reasonable time for the 
purpose of enabling the party to obtain 
other counsel or representative.

(ii) In case the examiner has issued 
an order precluding a person from fur­
ther acting as counsel or representative 
in the proceeding, the examiner, within 
a reasonable time thereafter, shall sub­
mit to the Administrator a report of the 
facts and circumstances surrounding the 
issuance of the order and shall recom­
mend what action the Administrator 
should take respecting the appearance 
of such person as counsel or representa­
tive in other proceedings before the Ad­
ministrator. Thereafter, the Adminis­
trator may, after notice and an oppor­
tunity for hearing, issue such order re­
specting the appearance of such person 
as counsel or representative in proceed­
ings before the Administrator as the 
Administrator finds to be appropriate.

(e) Order of proceeding. The com­
plainant shall proceed first at the hear­
ing and shall have the burden of proof, 
except that a party asserting a set-off
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or counterclaim shall have the byrden 
of proof on such issue.

(f) Evidence—(1) In general, (i) The 
testimony of witnesses at a hearing shall 
be upon oath or affirmation and subject 
to cross-examination.

(ii) Any witness may, in the discre­
tion of the examiner, be examined sep­
arately and apart from all .other wit­
nesses except those who may be parties 
to the proceeding.

(iii.) The examiner shall exclude, in­
sofar as practicable, evidence which is 
immaterial, irrelevant, or unduly repe­
titious, or which is not " of the sort upon 
which responsible persons are accus­
tomed to rely.

(2) Objections, (i) If a party objects 
to the admission or rejection of any evi­
dence or to the limitation of the scope 
of any examination or cross-examina­
tion, he shall state briefly the grounds 
of such objections, whereupon an auto­
matic exception will follow if the ob­
jection is overruled by the examiner. 
The transcript shall not include argu­
ment or debate thereon except as or­
dered by the examiner. The ruling of 
the examiner on any objection shall be a 
part of the transcript.

(ii) Only objections made before the 
examiner may subsequently be relied 
upon in the proceeding.

(3) Depositions. The deposition of 
any witness shall be admitted in the 
manner provided in and subject to the 
provisions of § 47.16.

(4) Affidavits. Except as is otherwise 
provided in these rules, affidavits may 
be admitted only if the evidence is oth­
erwise admissible and the parties agree 
(which may be determined by their 
failure to make timely objections) that 
affidavits may be used.

(5) Proof and authentication of of­
ficial records or documents. An official 
record or document, if admissible for 
any purpose, shall be admissible in evi­
dence without the production of the per­
son who made or prepared the same. 
Such record or document shall be evi­
denced by an official publication thereof 
or by a copy attested by the person 
having legal authority to make such 
attestation. The person attesting the 
copy shall make a certificate showing 
such authority.

(6) Exhibits, (i) All written state­
ments, charts, tabulations, or similar 
data offered in evidence at the hearing 
shall, after identification by the pro­
ponent and upon a satisfactory show­
ing of the admissibility of the contents 
thereof, be numbered as exhibits, re­
ceived in evidence, and made a part of 
the record. Unless the examiner finds 
that the furnishing of copies is imprac­
ticable,-a copy of each exhibit shall be 
filed with the examiner for the u seo f  
each other party to the proceeding. Tne 
examiner shall advise the parties as to 
the exact number of copies which will 
be required to be filed.

(ii) If the testimony of a witness re­
fers to a statute, a report, document, or 
transcript, the examiner, after inquiry 
relating to the identification of such 
statute, report, document, or transcript, 
shall determine whether the same shall 
be produced at the hearing and phys­

ically be made a part of the evidence 
as an exhibit, or whether it shall be in­
corporated into the evidence by refer­
ence. If relevant and material matted 
offered in evidence is embraced in a re­
port, document, or transcript containing 
immaterial or irrelevant matter, such 
immaterial or irrelevant matter shall, 
insofar as practicable, be designated by 
the party and segregated and excluded.

(7) Official notice. Official notice may 
be taken of such matters as are judicially 
noticed by the courts of the United States 
and of any other matter of technical, 
scientific, or commercial fact of estab­
lished character.

(8) Offer of proof. Whenever evidence 
is excluded from the record, the party 
offering such evidence may make an offer 
of proof, which shall be included in the 
transcript. The offer of proof shall con­
sist of a brief statement describing the 
evidence to be offered. If the evidence 
consists of a brief oral statement or of an 
exhibit, it shall be inserted into the tran­
script in toto. In such event, it shall be 
considered a part of the transcript if the 
Administrator decides that the exam­
iner’s ruling in excluding the evidence 
was erroneous. The examiner shall not 
allow the insertion of such evidence in 
toto if the taking of such evidence will 
consume a considerable length of time at 
the hearing. In the latter event, if the 
Administrator decides that the examiner 
erred in excluding the evidence, and that 
such error was substantial, the hearing 
shall be reopened to permit the taking of 
such evidence.

(g) Oral argument before examiner. 
The examiner may permit the parties or 
their counsel to argue orally at the hear­
ing or at some other time prior to the 
transmittal of the record to the Admin­
istrator as hereinafter provided. Such 
argument may be limited by the exam­
iner to any extent that he finds neces­
sary for the expeditious or proper dis­
position of the proceeding.

(h) Transcript. The Department will 
secure bids and thereafter employ a re­
porter to take and transcribe testimony 
at the place where the hearing is to be 
held. Bids will be submitted on the basis 
of furnishing an original and one carbon 
copy to the Department and such addi­
tional copies as the parties may require. 
The reporter wifi deliver the original 
transcript, with exhibits thereto at­
tached, to the examiner, who will retain 
the original for use in preparing his re.- 
port, and shall forward the extra copy 
to the hearing clerk. Parties to the pro­
ceeding who desire a transcript of the 
hearing may place orders at the close of 
the hearing with the reporter who -will 
furnish and deliver such copies direct to 
the purchaser upon payment of the rate 
per page covered by the contract for such 
reporting service.

§ 47.16 Depositions—(a) Application 
for taking deposition. Upon the appli­
cation of a party to the proceeding, the 
examiner may, at any time after the fil­
ing of the moving papers, order, over the 
facsimile signature of the Administrator, 
the taking of testimony by deposition. 
The application shall be in writing, shall 
be filed with the hearing clerk, and shall 
set forth: (1) The name and address of

the proposed deponent; (2) the name and 
address of the person (referred to here­
inafter in this section as the “officer”), 
qualified under the regulations in this 
part to take depositions, before whom 
the proposed examination is to be made; 
(3) the proposed time which, unless 
otherwise agreed, shall be at least 15 days 
after the date of the mailing of the ap­
plication and place of the examination; 
and (4) the reasons why such deposition 
should be taken.

(b) Examiner’s order for taking depo­
sition. If, after examination of the ap­
plication, the examiner is of the opinion 
that the deposition should be taken, he 
shall. order its taking. The order shall 
be filed with the hearing clerk, shall be 
served by the hearing clerk upon the 
parties in accordance with § 47.4, and 
shall state: (1) The time (which unless 
otherwise agreed shall not be less than 
7 days after the filing of the order) and 
place of the examination; (2) the hame 
of the officer before whom the examina­
tion is to be made; (3) the name of the 
deponent. The officer and the time and 
place need not be the same as those sug­
gested in the application.

(c) Qualification of officer. The depo­
sition shall be made before the examiner 
or before an officer authorized by the 
lavT of the United States or by the law 
of the place of the examination to ad­
minister oaths, or before an. officer au-

■ thorized by the Administrator to admin­
ister oaths.

(d) Procedure on examination. (1) 
The deponent shall be examined under 
oath or affirmation and shall be subject 
to cross-examination. The testimony of 
the/ deponent shall be recorded by the 
officer or by some person under his direc­
tion and in his presence. In lieu of oral 
examination, parties may transmit writ­
ten questions to the officer prior to the 
examination and the officer shall pro­
pound such questions to the deponent.

(2) The applicant shall arrange for the 
examination of the witness either by oral 
examination or by written questions. If 
the place of business of the opposing 
party is more than 100 miles from the 
place of the examination, the applicant 
will be required to conduct the examina­
tion by means of written questions, un­
less the parties otherwise agree or the 
examiner otherwise orders. If the ex­
amination's conducted by means of writ­
ten questions, copies of the questions 
shall be served upon the other party to 
the proceeding at least 10 days prior to 
the date set for the examination, unless 
otherwise agreed, and the other party 
shall be afforded an opportunity to file 
with the officer cross-questions at any 
time prior to the time of the examina­
tion. *"

(e) Certification by officer. The officer 
shall certify on the deposition that the 
deponent was duly sworn by him and 
that the deposition is a true record of 
the deponent’s testimony. He shall then 
securely seal the deposition, together 
with one copy thereof (unless there are 
more than two parties to a proceeding, 
in which case there should be another 
copy for each additional party), in an 
envelope and mail the Same by registered 
mail to the hearing clerk.

(f) Use of depositions. A deposition 
taken in accord with this section or in
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* accord with the provisions of the Rules 
of Civil Procedure of the Courts of the 
United States, may be used in a proceed­
ing under the act if the examiner finds 
that the evidence is otherwise admissible. 
If a deposition has been taken, and the 
party upon whose application it was 
taken refuses to offer it in evidence, the 
other party may offer the deposition, or 
any part thereof, in evidence.

§ 47.17 Subpoenas—(a) Issuance of 
subpoenas.. The attendance of witnesses 
and the production of documentary evi­
dence from any place in the United States 
on behalf of any party to the proceeding 
may, by subpoena, be required at any 
designated place of hearing. Subpoenas 
may be issued by the Administrator, or by 
the examiner, over the facsimile signa­
ture of the Administrator, upon a reason­
able showing by the applicant of the 
grounds, necessity, and reasonable scope 
thereof.

(b) Application for subpoena duces 
tecum. Subpoenas for the production of 
documentary evidence shall be issued 
only upon a verified written application. 
Such application shall specify, as exactly 
as possible, the documents desired and 
shall show their competency, relevancy, 
materiality, and the necessity for their 
production.

(c) Service of subpoenas. Subpoenas 
may be served (1) by a United States 
Marshal or his deputy, or (2) by any 
other person who is not less than 18 years 
of age, or (3) by registering and mailing 
a copy of the subpoena addressed to the 
person to be served at his or its last 
known principal place of business or 
residence. Proof of service may be made 
by the return of service on the subpoena 
by the United States Marshal or his aep- 
uty; or, if served by an employee of the 
Department, by a certificate stating that 
he personally served the subpoena upon 
the person named therein; or, if served 
by another person, by an affidavit of such 
person stating that he personally served 
the subpoena upon the person named 
therein; or, if service was by registered 
mail, by an affidavit made by the person 
mailing the subpoena that it was mailed 
as provided herein and by the signed re­
turn post-office receipt: Provided, That, 
where the subpoena is issued on behalf of 
the Administrator, the return receipt 
without an affidavit or certificate of mail­
ing shall be sufficient proof of service. In 
making personal service, the person mak­
ing service shall leave a copy of the sub­
poena with the person subpoenaed, or, if 
such person is not immediately available, 
with any other responsible person resid­
ing or employed at the place of residence 
or business of the person subpoenaed, 
lhe original of the subpoenas bearing or 
accompanied by the required proof of 
service, shall be returned to the official 
who issued the same.

§ 47.18 Fees and mileage. Witnesses 
who are subpoenaed and who appear in 
the proceeding, including witnesses 
whose depositions are taken, shall be paid 
he same fees and mileage that are paid 

witnesses in the courts of the United 
States, and persons taking depositions 
shall be entitled to the same fees as are 
paid for like services in the courts of the

United States, to be paid by the party at 
whose request the deposition is taken. 
Witness fees and mileage shall be paid by 
the party at whose instance the witnesses 
appear, and claims,therefor shall be pre­
sented to such party.

§ 47.19 Post-hearing procedure before 
the examiner—(a) Filing the transcript 
of evidence. (1) As soon as practicable 
after the close of the hearing, the ex­
aminer shall transmit to the hearing 
clerk the transcript of the testimony and 
the original and all copies of the exhibits 
not already on file in the office of the 
hearing clerk. The examiner shall at­
tach to the original transcript of the 
testimony his certificate stating that, to 
the best of his knowledge and belief, the 
transcript is a true, correct, and complete 
transcript of the testimony given at the 
hearing, except in such particulars as 
he shall specify, and that the exhibits 
transmitted are ail the exhibits received 
in evidence ht the hearing, with such ex­
ceptions as he shall specify. A copy of 
such certificate shall be attached to 
each copy of the transcript of testimony. 
In accordance with such certificate the 
examiner shall note on the original 
transcript, and the hearing clerk shall 
note upon each copy of the transcript, 
each correction detailed in such certifi­
cate by adding or crossing out (but with­
out obscuring the text as originally 
transcribed) at the appropriate places 
any words necessary to make the text 
conform to the correct meaning, as cer­
tified by the examiner. If a copy of the 
transcript is sent direct to the parties 
by the reporter the examiner shall make 
on the original transcript any correc­
tions, and will notify the partiès of such 
corrections.

(2) Immediately following the filing of 
the transcript, the hearing clerk shall 
advise each party to the proceeding as 
to the date of such filing.

(b) Suggested findings of fact, con­
clusions, and order. The examiner shall 
decide and shall announce at the hear­
ing whether suggested findings of fact, 
conclusions, and order may be filed by 
the parties. If allowed by the examiner, 
such findings of fact, conclusions, and 
order shall be filed within 10 days (un­
less the examiner shall have announced 
at the hearing a shorter or longer period 
of time) after the filing of the transcript 
with the hearing clerk, as provided in 
paragraph (a) of this section. 'Such 
findings of facts, conclusions, and order 
shall be based solely upon the evidence 
of record. They may be accompanied 
by supporting briefs and by a statement 
of objections made to the rulings of the 
examiner at the hearing.

(c) Briefs. If the examiner does not 
allow suggested findings of fact, conclu­
sions, and order to be filed, the parties 
will be given 10 days (unless the ex­
aminer shall have announced at the 
hearing a shorter or longer period of 
time) after the filing of the transcript 
with the hearing clerk, as provided in 
paragraph (a) of this section, to file a 
brief.

(d) The examiner’s report. The ex­
aminer, with the assistance and collab­
oration of such employees of the De­

partment as may be assigned for the 
purpose, and within a reasonable time 
after the fifing of the transcript with the 
hearing clerk,' as provided in paragraph
(a) of this section or, within a reasonable 
time after the termination of the period 
allowed for the filing of suggested find­
ings of fact, conclusions, and orders or 
briefs, shall prepare, upon the basis of 
the evidence received at the hearing, and 
shall file with the hearing clerk, his re­
port. Such report shall be prepared in 
the form of a final order for the signature 
of the Administrator, but shall not be 
served upon the parties, unless and until 
it shall have been signed by the Adminis­
trator, as hereinafter provided.

§ 47.20 Shortened procedure — (a) 
Definition. The shortened or informal 
procedure described in this section shall, 
whenever it is applicable as provided in 
paragraph (b) of this section, take the 
place and serve in lieu of the formal or 
oral hearing procedure hereinbefore pro­
vided. Under the shortened procedure, 
parties will be permitted to submit writ­
ten or documentary proof in support of 
the complaint, answer, or reply, as the 
case may be, in the form of verified state­
ments of fact. Exhibits to tfie state­
ments of fact may include records com­
prising the file made by the Branch in 
connection with its investigation of the 
informal complaint.
„ (b) When applicable — (1) Where 
damages claimed do not exceed $500. 
The shortened or informal procedure 
provided for in this section shall (except 
as provided in § 47.15 (a )) be used in all 
reparation proceedings in which the 
amount of damages claimed (either in a 
complaint or in a counterclaim) does not 
exceed $500.

(2) Where damages claimed exceed 
$500. In any proceeding in which the 
amount of damages claimed (either in 
the complaint or in the counterclaim) 
is greater than $500, the examiner, 
whenever he is of the opinion that proof 
may be fairly and adequately presented 
by use of the informal procedure pro­
vided for in this section, shall suggest to 
the parties that they consent to the use 
of such procedure. Except where oral 
hearing has been waived by failure to 
request it in proper time or otherwise, 
parties are free to consent to such pro­
cedure if they choose; declination of 
consent will not affect or prejudice the 
rights or interests of any party. A party, 
if he has not waived oral hearing, may 
consent to the use of the shortened pro­
cedure on the condition that the state­
ments of fact be submitted in the form 
of depositions rather than affidavits, as 
provided in paragraph (f) of this section. 
In such case, if the other party agrees, 
depositions shall be required to be filed 
in lieu of affidavits. If any party who 
has not waived oral hearing does not con­
sent to the use of the shortened pro­
cedure, the proceeding will be set for oral 
hearing. The request that the shortened 
procedure be used need not originate 
with the examiner; any party may ad­
dress a request to the examiner asking 
that the shortened procedure be used. 
The examiner, in his suggestion to the 
parties, shall set a period of time (not to 
exceed 15 days) in which the parties may
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indicate their consent to the shortened 
procedure; at the end of such period the 
examiner shall notify the parties that the 
shortened procedure will or will not be 
used. All requests, suggestions, and no­
tices mentioned in this section shall be 
filed with the hearing clerk..

(c) Complainant’s opening statement. 
The complainant may file, in triplicate 
and in the form of an affidavit, an open­
ing statement of facts within 20 days 
after receipt of notice that the shortened 
procedure will be used. If the com­
plainant so chooses and indicates in writ­
ing to the examiner, however, he may, 
subject to the provisions of paragraphs 
(f) and (h) of this section, have the 
complaint and the papers filed in con­
nection therewith considered as his 
opening statement. The hearing clerk 
shall serve promptly a copy of the open­
ing statement upon the respondent or, 
in case the complaint and supporting 
papers are to be considered as the open­
ing statement, shall so notify the re­
spondent.

(d) Respondent’s answering state­
ment. The respondent may file, in tripli­
cate and in the form of an affidavit, an 
answering statement of facts within 20 
days after receipt of the complainant’s 
opening statement or of notification by 
the hearing clerk that the complaint will 
be considered as the opening statement. 
If the respondent so chooses and indi­
cates in writing to the examiner, how­
ever, he may, subject to the provisions 
of paragraphs (f) and (h) of this sec­
tion, have the answer and the papers 
filed in connection therewith considered 
as his answering statement. The hear­
ing clerk shall serve promptly a copy of 
the answering statement upon the com­
plainant or, in case the answer and sup­
porting papers are to be considered as 
the answering statement, shall so notify 
the complainant.

(e) Complainant’s statement in reply. 
The complainant may file in triplicate 
and in the form of an affidavit, a state­
ment in reply within 10 days after re­
ceipt of the respondent’s answering 
statement or of notification by the hear­
ing clerk that the answer will be con­
sidered as the answering statement. 
Such statement shall be confined strictly 
to replying to the facts and arguments 
set forth in the answering statement and 
a copy thereof shall be served promptly 
by the hearing clerk upon the re­
spondent.

(f) Contents of statements. As used 
in this section, the term “statement” in­
cludes (1) statements of fact, signed and 
sworn to by persons having knowledge of 
those facts; (2) any documents filed as 
a part of the proof of the alleged facts 
(which documents shall be properly 
identified by verified statements in the 
statement filed or otherwise authen­
ticated in such a manner that they 
would be admissible in evidence at an 
oral hearing under the regulations in this 
part); and (3) briefs containing argu­
ment to sustain the contentions of the 
party submitting the statement. When 
practicable, the documents which con­
stitute the record of any transaction in 
dispute should be made a part of the 
statement.. Documents (other than 
briefs) accompanying statements in dep­

osition form must have been offered as 
proof at the time of the taking of the 
deposition.

(g) Time allowed for statements in 
deposition form. If, as provided in para­
graph (b) (2) of this Section, the state­
ments referred to in this section are to 
be submitted in the form of depositions, 
rather than affidavits, the time stated in 
paragraphs (c) and (d) of this section 
shall be 30 days, instead of 20 days, and 
the time stated in paragraph (e) of this 
section shall be 20 days, instead of 10, 
with respect to each such statement.

(h) Verification. Any facts set forth 
in a statement in affidavit form must be 
sworn to (before a person legally author­
ized to administer oaths or before a per­
son designated by the Administrator for 
the purpose) by a person who states in 
the affidavit that he has actual knowl­
edge of the facts. Except under unusual 
circumstances, which shall be set forth 
in the affidavit, any such person shall be 
one who would appear as a witness if an 
oral hearing were held. The original of 
each document must show the signature, 
capacity, and impression seal (if the offi­
cer is required by law to have a seal) 
of the officer administering the oath and 
the date thereof. Copies must indicate 
that the original shows the data required 
in this respect.

(i) Stipulations. In addition to or in
lieu of the statements referred to in this 
section, the parties may file withNthe 
hearing clerk stipulations of fact signed 
by the parties or their representatives. 
Such stipulations shall be filed with the 
hearing clerk and shall become a part of 
the record. ,

(j) Waiver of right to file. Failure to 
file, within the time prescribed, any 
statement or stipulation required or au­
thorized by this section shall constitute 
a waiver of the right to file such state­
ment or stipulation.

(k) The examiner’s report. Within a 
reasonable time after the time allowed 
for filing of the complainant’s statement 
in reply, the examiner shall prepare, in 
the manner prescribed in § 47.19 (d), 
and shall file with the hearing clerk, his 
report. In shortened procedure proceed­
ings, no opportunity shall be given to the 
parties to file suggested findings of fact, 
conclusions, or orders, except that, in 
proceedings in which the damages 
claimed exceed $500, the examiner may 
give an opportunity for the filing of such 
documents.

(l) Assignment for oral hearing. 
Wherever it is deemed desirable or nec­
essary for the proper disposition of the 
proceeding, the examiner, upon his own 
or any party’s motion, may order the 
proceeding set down for oral hearing at 
any stage of the proceeding prior to the 
expiration of the time allowed for the 
submission of evidence.

§ 47.21 Transmittal of record. The 
hearing clerk, immediately after the 
filing of the examiner’s report, shall 
transmit to the Administrator the rec­
ord of the proceeding. Such record shall 
include: the pleadings; motions and re­
quests filed, and rulings thereon; the re­
port of investigation conducted by the 
Branch; the transcript of the testimony 
taken at the hearing, together with the 
exhibits filed therein; any statements or

stipulations filed under the shortened 
procedure; any documents or papers filed 
in connection with prehearing confer­
ences; such suggested findings of fact, 
conclusions, and orders and briefs as may 
have been permitted to be filed in con­
nection with .the hearing as provided in 
§ 47.19 (b) and (c ) ; such statements of 
objections, and briefs in support thereof, 
as may have been filed in the proceed­
ing; and the examiner’s, report.

§ 47.22 Argument before Administra­
tor—(a) Oral argument. There shall be 
no right to oral argument other than as 
provided in § 47.15 (g).

(b) Briefs. The Administrator will 
consider any suggested findings of fact, 
conclusions, and orders, statements of 
objections, and briefs filed as provided 
in §47.19 (b). Briefs hied in accord­
ance with § 47.19 (c) and those filed in 
support of statements of fact will also 
be considered by the Administrator.

§ 47.23 Issuance of order. As soon as 
practicable after the receipt of the rec­
ord from the hearing clerk, the Adminis­
trator, upon the basis of and after due 
consideration of the record, shall issue 
his order in the proceeding. Unless he 
disagrees with the order as drafted for 
his signature by the examiner, as pro­
vided in §47.19 (d), the Administrator 
shall issue as his order the order so pre­
pared by the examiner. If the Adminis­
trator deems it advisable to do so, he 
may direct that the order be served upon 
the parties as a tentative order and that 
the parties be allowed such period of 
time, not to exceed 20 days, as he may 
specify, within which to file exceptions, 
thereto and written argument or briefs 
in support of such exceptions.

§ 47.24 Rehearing, reargument, re­
consideration of orders, and reopening 
of hearings—-(a) Petitions to rehear, re­
argue, and reconsider. A petition for re­
hearing or reargument of the proceeding, 
or for reconsideration of the order, shall 
be made by petition to the Administrator 
filed with the Branch within 10 days 
after the date of service of the order. 
Every such petition shall state specifi­
cally the matters claimed to have been 
erroneously decided and the alleged er­
rors. If the Administrator concludes 
that the questions raised by the petition 
have been sufficiently considered in the 
issuance of the order, he shall dismiss 
th,e petition without service on the other 
party. Otherwise he shall direct that a 
copy of the petition be served upon such 
party. The filing of a petition to rehear 
or reargue a proceeding, or to recon­
sider an order, shall automatically oper­
ate to set aside the order pending final 
action on the petition. •

(b) Petition to reopen. A petition to 
reopen the hearing to take further evi­
dence may be filed with the examiner at 
any time prior to the issuance of the 
final order. Every such petition shall 
state briefly the nature and purpose of 
the evidence to be adduced, shall show 
that such evidence is not merely cumu­
lative, and shall set forth a good reason 
why such evidence was not adduced at 
the hearing. Every such petition shall 
be served by the hearing clerk on the 
other party in the proceeding.



FEDERAL REGISTER, Tuesday, F ebruary 27, 1945 2217
(c) Procedure for disposition of peti­

tions. Within 10 days following the 
service of any petition provided for in 
this section, the other party to the pro­
ceeding may file with the hearing clerk 
an answer thereto. In the event that 
any such petition is granted the appli­
cable rules of practice shall be followed.

§ 47.25 Filing; extensions of time; 
effective date of filing; computation of 
time; and reopening after default—(a) 
Filing; number of copies. Except as is 
provided otherwise herein, all documents 
or papers required or authorized by these 
rules to be filed with the hearing clerk 
shall be filed in triplicate: Provided, 
That, where there are more than two 
parties to the proceeding, a sufficient 
number of copies shall be filed so as to 
provide for service upon all the parties 
to the proceeding. Any document or 
paper required or authorized by the regu­
lations in this part to be filed with the 
hearing clerk shall, during the course of 
an oral hearing, be filed with the ex­
aminer.

(b) Extensions of time. The time for 
the filing of any document or paper (ex­
cept an informal complaint) required or 
authorized under the regulations in this 
part to be filed may be extended by the 
examiner (before the transmittal of the 
record to the Administrator) or by the 
Administrator (after such transmittal), 
if, in the judgment of the examiner or ^  
the Administrator, as the case may be, 
there is good reason for the extension.

(c) Effective date of filing. Any doc­
ument or paper required or authorized 
under the regulations in this part to be 
filed shall be deemed to be filed when 
it reaches the Department in Washing­
ton, D. C.; or, if filed with any officer 
or employee of the Regulatory Division 
of the Branch at any place outside the 
District of Columbia, it shall be deemed 
to be filed at the time when it is re­
ceived by such officer or employee.

<d) Computation of time. Sundays 
and holidays shall be included in com­
puting the time allowed for the filing 
of any document or paper: Provided, 
That, when such time expires on a Sun­
day or Federal holiday, such period shall 
be extended to include the next following 
business day.

(e) Reopening after default. A de­
fault in the filing of an answer required 
or authorized under the -regulations in 
this part to be filed may be set aside 
and the party in default allowed 10 days 
within which to file an answer by the 
examiner (before the record is trans­
mitted to the Administrator) or by the 
Administrator (after the record is trans­
mitted to him) upon motion made within 
a reasonable time after the time for fil­
ing the answer has expired if, in the 
judgment of the examiner or the Admin­
istrator, as the case may be, after notice 
to and consideration of the views of the 
other party, there is good reason for 
granting such relief.

RULES APPLICABLE TO DISCIPLINARY 
PROCEEDINGS

§ 47.26 Stipulations and consent or­
ders. (a) At any time prior to the is­
suance of the moving paper, the Direc­
tor may enter into a stipulation with the 
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prospective respondent, whereby the lat­
ter admits the material facts and agrees 
to discontinue the acts or practices which 
are intended to be set up as violative of 
the act. Such stipulations shall be ad­
missible as evidence of such acts and 
practices in any subsequent proceeding 
against such person before the Adminis­
trator.

(b) At any time after the issuance of 
the moving paper and prior to the hear­
ing in any proceeding, the Administrator 
may allow the respondent to consent to 
an order. Upon a record composed of 
the complaint and the stipulation, or 
agreement consenting to the order, the 
Administrator may enter the order con­
sented to by the respondent, which shall 
have the same force and effect as an 
order made after oral hearing.

§ 47.27 Formal complaints and other 
moving papers—(a) Filing; service; and 
number of copies. If the procedure de­
scribed in § 47.3 (b) fails to effect an 
amicable or informal adjustment of the 
matters complained of and indicates the 
probability of a violation of the act, and 
a stipulation has not been entered into 
in accordance with § 47.26 (a), a for­
mal complaint or other form of moving 
papers shall be filed, in triplicate, with 
the hearing clerk, who shall promptly 
serve a true copy thereof upon the re­
spondent, in the manner provided in 
§ 47.4.

(b) Who may file. Disciplinary pro­
ceedings may be instituted only upon 
moving papers filed by the Director act­
ing either as a result of the informal- 
complaint procedure hereinbefore pro­
vided or on his own motion.

(c) Contents. A moving-paper shall 
state briefly and clearly the allegations 
of fact which constitute a basis for the 
proceeding and shall specify with par­
ticularity the matters or things in issue. 
Moving papers shall not include charges, 
implied charges, er requirements 
phrased generally in the words of the 
act, but the words of the act may be 
identified and quoted or used in pre­
liminary recitals. Moving papers which 
propose to deny applications, petitions, 
or requests shall specify the reason for 
denial and shall, so far as practicable, 
contain suggestions as to further pro­
cedures or alternatives available to the 
persons involved.

(d) Amendments. At any time prior 
to the close of the hearing, the mov­
ing paper may be amended; but, in case 
of an amendment adding new provisions, 
the hearing shall, at the request of the 
respondent, be adjourned for a reason­
able time to be determined by the ex­
aminer. Amendments subsequent to the 
first amendment or subsequent to the 
filing of an answer by the respondent 
may be made only with leave of the 
examiner or with the written consent of 
the adverse party.

§ 47.28 Docket number. Each pro­
ceeding, immediately following the in­
stitution, shall be assigned a docket num­
ber by the hearing clerk, and thereafter 
the proceeding may be identified by such 
number.

§ 47.29 Examiners—(a) Designation 
and assignment. The Administrator

shall designate employees of the Depart­
ment to serve as examiners, and the 
Solicitor shall assign the proceedings 
under the act to the designated exam­
iners. No person shall serve as an ex­
aminer in any proceeding if he (1) has 
any pecuniary interest in the outcome of 
the proceeding, (2) is related within the 
third degree by blood or marriage to any 
of the persons involved in the proceed­
ing, or (3) has participated in the inves­
tigation prior to the institution of the 
proceeding, or in the determination that 
it should be instituted, or in the prepa­
ration of the moving paper, or in the 
development of the evidence to be intro­
duced therein.

(b) Request for disqualification of ex­
aminer. (1) Any party may file with the 
hearing clerk a timely request, in affi­
davit form, for the disqualification of the 
examiner, which request shall set forth 
with particularity the grounds of alleged 
disqualification. After such investiga­
tion or hearing as the Administrator may 
deem necessary, he shall either deny or 
grant the request. If the request is 
granted, another examiner ¿shall be as­
signed to the proceeding. If the request 
is denied, the request, any record made 
thereon, and the finding and order of the 
Administrator thereon shall be made a 
part of the record.

(2) An examiner shall ask to be with­
drawn from any proceeding in which he 
deems himself disqualified for any reason.

(c) Status and conduct. In the dis­
charge of his duties in connection with 
the proceeding to which he has been as­
signed, the examiner shall be subject to 
the direction and control of the Admin­
istrator only, although the examiner may 
avail himself of the advices of the So­
licitor on questions of law or procedure. 
He shall conduct the proceeding in a fair 
and impartial manner and shall not dis­
cuss ex parte the merits of the proceed­
ing with any person who is or who has 
been connected in any manner with the 
proceeding in an advocative or investiga­
tive capacity.

(d) Powers. Subject to review by the 
Administrator, as provided elsewhere in 
the regulations in this part, the exam­
iner, in any proceeding assigned to him, 
shall have power to:

(1) Rule upon motions and requests;
(2) Set the time and place of hearing, 

adjourn the hearing from time to time, 
and change the time and place of hear­
ing;

(3) Administer oaths and affirmations 
and take affidavits;

(4) Issue subpoenas requiring the at­
tendance and testimony of witnesses and 
the production of books, contracts, 
papers, and other documentary evidence;

(5) Summon and examine witnesses 
and receive evidence;

(6) Take, or order (over the facsimile 
signature of the Administrator) the tak­
ing, of deposition^;

(7) Admit or exclude evidence;
(8) Hear oral argument on facts or 

law;
(9) Do all acts and take all measures 

necessary for the maintenance of order 
at the hearing and for the efficient con­
duct of the proceeding.

(e) Who may act in absence of exam­
iner. In case of the absence, illness,
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resignation, or death of the examiner 
who has been assigned to a proceed­
ing, or in case the Solicitor determines 
that, for other good cause, such exam­
iner should, not act, the powers and du­
ties to be performed by him under the 
regulations in this part in connection 
with such proceeding may, subject to the 
provisions of paragraph (a) of this sec­
tion, be assigned to any other employee 
of the Department whom the Adminis­
trator shall have designated to serve as 
an examiner.

§ 47.30 The answer—(a) Filing and 
service. Within 20 days after service of 
the moving paper, the respondent may 
file, in triplicate, with the hearing clerk, 
an answer, signed by the respondent or 
his attorney: Provided, That the Admin­
istrator or the examiner may order that 
the hearing be held without answer or 
other pleading. The answer shall be 
served upon the complainant, and any 
other party of record, in the manner 
provided in. § 47.4.

(b) Contents. Such answer shall (1) 
contain a precise statement of the facts 
which constitute the grounds of defense, 
and shall specifically admit, deny, or ex­
plain each of the allegations of the mov­
ing paper, unless the respondent is with­
out knowledge, in which case the answer 
shall so state; or (2) state that the re­
spondent admits all of the allegations of 
the moving paper. The answer may 
contain a waiver of hearing.

(c) Procedure upon admission of 
facts. An answer admitting all of the 
material allegations of fact contained in 
the moving paper shall constitute a 
waiver of hearing. Upon, such admis­
sion of facts, the examiner, without fur­
ther investigation or hearing, shall pre­
pare his report, in which he shall adopt 
as his proposed findings of fact the ma­
terial facts alleged in the moving paper. 
Unless the parties have waived service 
of the examiner’s report, it shall be 
served upon them in the manner pro­
vided in § 47.4. The parties shall be 
given 20 days in which to file exceptions, 
and to request oral argument thereon 
before the Administrator. Any request 
to make oral argument to the Adminis­
trator must be filed in the manner and 
within the time provided in § 47.40.

§ 47.31 Motions and requests—(a) 
General. (1) All motions and requests 
shall be filed with the hearing clerk, ex­
cept that those made during an oral 
hearing may be stated orally and made 
a part of the transcript.

(2) The examiner is authorized to rule 
upon all motions and requests filed or 
made prior to the transmittal of the 
record to the Administrator as herein­
after provided. The Administrator 
shall rule upon all motions and requests 
filed after that time.

(b) Certification to Administrator. 
The submission or certification of any 
motion, request, objection, or other 
question to the Administrator prior to 
the transmittal of the record to the Ad­
ministrator, as hereinafter provided, 
shall be in the discretion of the examiner.

§ 47.32 Oral hearing before examiner— 
(a) Request for oral hearing. (1) Any 
party may request an oral hearing on 
the facts by including such request in 
the moving paper or answer or by a 
separate request hi writing filed with the 
hearing clerk. Failure by the respond­
ent to request an oral hearing within the 
time allowed for the filing of the answer 
shall constitute a waiver of such hear­
ing, and any respondent so failing to re­
quest an oral hearing will be deemed to 
have agreed that the proceeding may 
be decided upon a record formed under 
the shortened procedure provided for in 
§ 47.38.

(2) Waiver of oral hearing shall not 
be deemed to be a waiver of the right to 
make oral argument before the Admin­
istrator upon exceptions to the exam­
iner’s report. Such argument will be al­
lowed in accordance with the provisions 
of § 47.40.

(b) Time and place. If and when the 
proceeding has reached the stage of oral 
hearing, the examiner, giving careful 
consideration to the convenience of the 
parties, shall set a time for hearing and 
shall file with the hearing clerk a no­
tice stating the time and place of hear­
ing. Unless the parties otherwise agree, 
the place of the hearing shall be the place 
in which the respondent is engaged in 
business. If any change in the time or 
place of the hearing becomes necessary, 
it shall be made by the examiner, who, 
in such event, shall file,with the hearing 
clerk a notice of the change. Such no­
tice shall be served upon the parties, un­
less it is made during the course of an 
oral hearing and made a part of jthe 
transcript.

(c) Appearances—(1) Representation. 
In any proceeding under the act, the 
parties may appear in person or by coun­
sel or other representative. The Admin­
istration, if represented by counsel, shall 
be represented by an attorney assigned 
by the Solicitor.

(2) Debarment of counsel or repre­
sentative. (i) Whenever, while a pro­
ceeding is pending before him, the ex­
aminer finds that a person acting as 
counsel or representative for any party 
to the proceeding is guilty of unethical 
or unprofessional conduct, the examiner 
may order that such person be precluded 
from further acting as counsel or repre­
sentative in such proceeding. An appeal 
to the Administrator may be taken from 
any such order, but the proceeding shall 
not be delayed or suspended pending dis­
position nf the appeal: Provided, That 
the examiner may suspend the proceed­
ings for a reasonable time for the pur­
pose of enabling the party to obtain 
other counsel or representative. .

(ii) In case the examiner has issued 
an order precluding a person from fur­
ther acting as counsel or representative 
in the proceeding, the examiner, within 
a reasonable time thereafter, shall sub­
mit to the Administrator a report of the 
facts and circumstances surrounding the 
issuance of the order and shall recom­
mend what action the Administrator 
should take respecting the appearance of

such person as counsel or representative 
in other proceedings before the Adminis­
trator. Thereafter, the Administrator 
may, after notice and an opportunity for 
hearing, issue such order respecting the 
appearance of such person as counsel 
or representative in proceedings before 
the Administrator as the Administrator 
finds to be appropriate.

(3) Failure to appear, (i) If any 
party to the proceeding, after being duly 
notified, fails to appear at the hearing, 
he shall be deemed to have waived the 
right to an oral hearing in the proceed­
ing. In the event that a party appears 
at the hearing and no party appears for 
the opposing side, the examiner may 
determine whether the party who is 
present shall present his evidence, in 
whole or in part, in the form of affidavits 
or by oral testimony before the ex­
aminer.

(ii) Failure to appear at a hearing 
shall not be deemed ta  be a waiver of 
the right to be served with a copy of the 
examiner’s report, to file exceptions, and 
to make oral argument before the Ad­
ministrator with respect thereto, in the 
manner provide hereinafter.

(d) Order of proceeding.x Except as 
may be determined otherwise by the ex­
aminer, the moving party shall proceed 
first at the hearing.

(e) Evidence—(1) In general, (i) The 
testimony of witnesses at a hearing shall 
be upon oath or affirmation and subject 
to cross-examination,

(ii) Any witness may, in the discre­
tion of the examiner, be examined sepa­
rately and apart from all other witnesses 
except those who may be parties to the 
proceeding.

(iii) The examiner shall exclude, in­
sofar as practicable, evidence which is 
immaterial, irrelevant, or unduly repe­
titious, or which is not of the sort upon 
which responsible persons are accus­
tomed to rely.

(2) Objections, (i) If a party objects 
to the admission or rejection of any 
evidence or to the limitation of the scope 
of any examination or cross-examina­
tion, he shall state briefly the grounds 
of such objections, whereupon an auto­
matic exception will follow if the ob­
jection is overruled by the examiner. 
The transcript shall not include argu­
ment or debate thereon except' as or­
dered by the examiner. The ruling of 
the examiner on any objection shall be 
a part of the transcript.

(ii) Only objections made before the 
examiner may subsequently be relied 
upon in the proceeding.

(3) Depositions. The deposition of 
any witness shall be admitted, in the 
manner provided in and subject to the 
provisions of § 47.33.

(4) Affidavits. Except as is otherwise 
provided in the regulations in this part, 
affidavits may be admitted only if the evi­
dence is otherwise admissible and the 
parties agree (which may be determined 
by their failure to make timely objec­
tions) that affidavits may be used.

(5) Proof and authentication of official 
records or documents. An official record
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or document, if admissible for any pur­
pose, shall be admissible in evidence 
without the production of the person 
who made or prepared the same. Such 
record or document shall be evidenced by 
an official publication thereof or by a 
copy attested by the person having legal 
authority to make such attestation. The 
person attesting the copy shall make a 
certificate showing, such authority.

(6) Exhibits, (i) All written state­
ments, charts, tabulations, or similar 
data offered in evidence at the hearing 
shall, after identification by the propo­
nent and upon a satisfactory showing of 
the admissibility of the contents thereof, 
be numbered as exhibits, received in evi­
dence, and made a part of the record. 
Unless the examiner finds that the fur­
nishing of copies is impracticable, a copy 
of each exhibit shall be filed with the 
examiner for the use of each other party

r ,to  the proceeding. The examiner shall 
advise the parties as to the exact number 
of copies which will be required to he filed 
and shall make and have noted on the 
record the proper distribution of the 
copies.

(ii) If the testimony of a witness re­
fers to a statute, a report, document, or 
transcript, the examiner, after inquiry 
relating to the identification of such 
statute, report, document, or transcript, 
shall determine whether a copy of the 
same shall be produced at the hearing 
and physically be made a part of the 
evidence as an exhibit, or whether it shall 
be incorporated into the evidence by ref­
erence. If relevant and material matter 
offered in evidence is embraced in a re­
port, document, or transcript containing 
immaterial or irrelevant matter, such im­
material or irrelevant matter shall, inso­
far as practicable, be designated by the 
party and segregated and excluded.

(7) Official notice. Official notice shall 
be taken of such matters as are judicially 
noticed by the courts of the United 
States and of any other matter of techni­
cal, scientific, or commercial fact of es­
tablished character: Provided, That the 
parties shall be given adequate notice of 
matters so noticed, and (except where 
official notice is taken, for the first time 
in the proceeding, in the final order) shall 
be given adequate opportunity to show 
that such facte are erroneously noticed.

(8) Offer ofproof. Whenever evidence 
is excluded from the record, the party 
offering such evidence may make an offer 
of proof, which shall be included in the 
transcript The officer of proof shall con­
sist of a brief statement describing the 
evidence to be offered. If the evidence 
consists of a brief oral statement or of an 
exhibit, it shall be inserted into the tran­
script in toto. In such event, it shall be 
considered a part of the transcript if the 
Administrator decides that the examin­
er’s ruling in excluding the evidence was 
erroneous. The examiner shall not allow 
the insertion of such evidence in toto if 
the taking of such evidence will consume 
a considerable length of time at the hear­
ing. in the latter event, if the Adminis­
trator decides that the examiner erred 
in excluding the evidence, and that such 
error was substantial, the hearing will be

reopened to permit the taking of such 
evidence.

(f) Oral-argument before examiner. 
In disciplinary proceedings,' oral argu­
ment before the examiner shall not be 
allowed unless the examiner finds that 
the denial of such argument will be likely 
to deprive the parties of an adequate op­
portunity for oral argument subsequently 
in the proceeding. Such argument, 
which shall be reduced to writing and 
made part of the transcript, may be 
limited by the examiner to any extent 
that he finds necessary for the expedi­
tious disposition of the proceeding.

(g) Transcript. The Department will 
secure bids and thereafter will employ 
a reporter to take and transcribe testi­
mony at the place where the hearing is 
to be held. Bids will be submitted on the 
basis of furnishing an original and one 
carbon copy to the Department and such 
additional copies as the parties may re­
quire. The reporter, will deliver the 
original transcript, with exhibits thereto 
attached, to the examiner who will re­
tain the original for use in preparing his 
report and shall forward the extra copy 
to the hearing clerk. Parties to the pro­
ceeding who desire a transcript of the 
hearing may place orders at the close 
of the hearing with the reporter who will 
furnish and deliver such copies direct to 
the purchaser upon payment of the rate 
per page covered by the contract for 
such reporting service.

§ 47.33 Depositions—(a) Procedure in 
lieu of deposition. Before taking testi­
mony by deposition, a party may execute 
and submit to the other party an affi­
davit which shall set forth the facts to 
which the witness would testify, if the 
deposition should be taken. If, after 
examination of such affidavit, the other 
party agrees to the use of the affidavit 
in lieu of a deposition, the examiner shall 
admit the affidavit in evidence and shall 
not order the deposition to be taken.

(b) Application for taking deposition. 
Upon the application of a party to the 
proceeding, the examiner may, at any 
time after the filing of the moving pa­
pers, order, over the facsimile signature 
of the Administrator, the taking of testi­
mony by deposition. The application 
shall be in writing, shall be filed with 
the hearing clerk, and shall set forth: 
(1) The name and address of the pro­
posed deponent; (2) the name and ad­
dress of the person (referred to herein­
after in this section as the “officer”), 
qualified under the regulations in this 
part to take depositions,'before whom the 
proposed examination is to be made; (3) 
the proposed time and place of the ex­
amination, which shall be at least 15 days 
after the date of the mailing of the ap­
plication; and (4) the reasons why such 
deposition should be taken.

(c) Examiner’s order for taking depo­
sition. If, after examination of the ap­
plication, the examiner is of the opinion 
that the deposition should be taken, he 
shall order its taking. The order shall 
be filed with the hearing clerk, shall be 
served upon the parties, and shall state: 
(1) The time and place of the examina­
tion (which shall not be less than 7 days

after the filing of the order); (2) the 
name of the officer before whom the ex­
amination is to be made; (3) the name 
of the deponent. The officer and the 
time and place need not be the same as 
those suggested in the application.

(d) Qualifications of officer. The dep­
osition shall be made before the exam­
iner or before an officer authorized by 
the law of the United States or by the 
law of the place of the examination to 
administer oaths, or before an officer 
authorized by the Administrator to ad­
minister oaths.

(e) Procedure on examination. (1) 
deponent shall be examined under oath 
or affirmation and shall be subject to 
cross-examination. The testimony of 
the deponent shall be recorded by the 
officer or by some person under his direc­
tion and in his presence. In lieu of oral 
examination, parties may transmit writ­
ten questions to the officer prior to the 
examination and the officer shall pro­
pound such questions to the deponent.

(2) The applicant shall arrange for the 
examination of the witness either by oral 
examination or by written questions. If 
the place of business of the opposing 
party is more than 100 miles from the 
place of the examination, the applicant 
will be required to conduct the examina­
tion by means of written questions, un­
less the parties otherwise agree or the 
examiner otherwise orders. If the ex­
amination is conducted by means of 
written questions, copies of the ques­
tions shall be served upon the other party 
to the proceeding at least 10 days prior 
to the date set for the examination unless 
otherwise agreed, and the other party 
shall be afforded an opportunity to file 
with the officer cross-questions at any 
time prior to the time of the examina­
tion.

(f) Certification by officer. The officer 
shall certify on the deposition that the 
deponent was duly sworn by him and 
that the deposition is a true record of 
the deponent’s testimony. He shall then 
securely seal the depositions, together 
with one copy thereof (unless there are 
more than two parties in a proceeding, in 
which case there should be another copy 
for each additional party), in an en­
velope and mail the same by registered 
mail to the hearing clerk.

(g) Use of depositions. A deposition 
ordered and taken in aecordanqe with the 
provisions of this section may be used in 
a_, proceeding under the act if the ex­
aminer finds that the evidence is other­
wise admissible and (1) that the witness 
is dead; or (2) that the witness is at a 
distance greater than 100 miles from the 
place of hearing, unless it appears that 
the absence of the witness was procured 
by the party offering the deposition; or
(3) that the witness is unable to attend 
or testify because of age, sickness, in­
firmity, or imprisonment; or (4) that the 
party offering the deposition has en­
deavored to procure the attendance of 
the witness by subpoena, but has been 
unable to do so; or (5) that such excep-
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tional circumstances exist as to make it 
desirable, in the interests of justice, to 
allow the deposition to be used. If a 
deposition has been taken and the party 
upon whose application it was taken re­
fuses to offer it in evidence, the other 
party may offer the deposition or any 
part thereof in evidence.

§ 47.34 Subpoenas— (a) Issuance of 
subpoenas. The attendance of witnesses 
and the production of documentary evi­
dence from any place in the United 
States on behalf of any party to the pro­
ceeding may, by subpoena, be required 
at any designated place of hearing. Sub­
poenas may be issued by the Administra­
tor or by the examiner, over the facsimile 
signature of the Administrator, upon a 
reasonable showing by the applicant of 
the grounds, necessity, and reasonable 
scope thereof.

(b) Application for subpoeno duces 
tecum. Subpoenas for the production 
of documentary evidence shall be issued 
only upon a verified written application. 
Such application shall specify, as ex­
actly as possible, the documents desired 
and shall show their competency, rele­
vancy, and materiality and the necessity 
for their production.

(c) Service of subpoenas. Subpoenas 
may be served (1) by a United States 
Marshal or his deputy, or (2) by any 
other person who is not less than 18 
years of age, or (3) by registering and 
mailing a copy of the subpoena addressed 
to the person to be served at his or its 
last known principal place of business 
or residence. Proof of service may be 
made by the return o f . service on the 
subpoena by the United States Marshal 
or his deputy; or, if served by an em­
ployee of the Department, by a certifi­
cate stating that he personally served 
the subpoena upon the person named 
therein; or, if served by another person, 
by an affidavit of such person stating 
that he personally served the subpoena 
upon the person named therein; or, if 
service was by registered mail, by an 
affidavit made by the person mailing 
the subpoena that it was mailed as pro­
vided herein and by the signed return 
post-office receipt: Provided, That, where; 
the subpoena is issued on behalf of the 
Administration, the return receipt with­
out an affidavit or certificate of mailing 
shall be sufficient proof of service. In 
making personal .service, the person 
making service shall leave a copy of the 
subpoena with the person subpoenaed, 
or, if such persoh is not immediately 
available! with any other responsible 
person residing or employed at the place 
of residence or business of the person 
subpoenaed. The original of the sub­
poena, bearing or accompanied by the 
required proof of service, shall be re­
turned to the official who issued the 
same.

§ 47.35 Fees and mileage. Witnesses 
who are subpoenaed and who appear in 
the proceeding, including witnesses 
whose depositions are taken, shall be 
paid the same fees and mileage that are

paid witnesses in the courts of the United 
States, and persons taking depositions 
shall be entitled to the same fees as are 
paid for like services in the courts of the 
United States, to be paid by the party 
at whose request the deposition is taken. 
Witness fees and mileage shall be paid by 
the party at whose instance the witnesses 
appear, and claims therefor, as to wit­
nesses subpoenaed on behalf of the Ad­
ministration, shall be proved before the 
person issuing the subpoena, and, as to 
witnesses subpoenaed on behalf of any 
other party-, shall be presented to such 
party.

§ 47.36 Prehearing conferences. In 
any proceeding in which it appears that 
such procedure will expedite the pro­
ceeding, the examiner, at any time prior 
to or during the course of the oral hear­
ing, may request the parties or their 
counsel to appear at a conference before 
him to consider (a) the simplification of 
issues; (b) the necessity or desirability 
of amendments to pleadings; (c) the 
possibility of obtaining stipulations of 
fact and of documents which will avoid 
unnecessary proof; (d) the limitation of 
the number of expert or other witnesses; 
and (e) such other matters as may expe­
dite and aid in the disposition of the pro­
ceeding. No transcript of such confer­
ence shall be made, but the examiner 
shall prepare and file for the record a 
written summary of the action agreed 
upon or taken at the conference, which 
shall incorporate any written stipula­
tions or agreements made by the parties 
at the conference or as a result of the 
conference. If the circumstances are 
such that a conference is impracticable, 
the examiner may request the parties to 
correspond with him for the purpose of 
accomplishing any of the objects set 
forth in this section. The examiner 
shall forward copies of letters and docu­
ments to the parties as the circumstances 
require. Correspondence in such nego­
tiations shall not be a part of the record, 
but the examiner shall submit a written 
summary for the record if any agree­
ment is reached or action is taken.

§ 47.37 Post-hearing procedure be­
fore the examiner—(a) Filing the tran­
script of evidence. (1) As soon as prac­
ticable after the close of the hearing, the 
.examiner shall transmit to the hearing 
clerk the transcript of the testimony 
and the original and all copies of the 
exhibits not already on file in the of­
fice of the hearing clerk. The examiner 
shall attach to the original -transcript 
of testimony his certificate stating that, 
to the best of his knowledge and belief, 
the transcript is a true, correct, and 
complete transcript of the testimony 
given at the hearing, except in such par­
ticulars as he shall specify, and that the 
exhibits are all the exhibits transmitted 
or are all the exhibits received in evi­
dence at'the hearing, with such excep­
tions as he shall specify. A copy of such 
certificate shall be attached to each copy 
of the transcript of testimony. In ac­
cordance with such certificate the ex­

aminer shall note on the original trans­
cript, and the hearing clerk shall note 
upon each copy of the transcript, each 
correction detailed in such certificate by 
adding or crossing out (but without ob­
scuring the text as originally trans­
cribed) at the appropriate places any 
words necessary to make the text con­
form to the correct- meaning, as certi­
fied by the examiner. If a copy of the 
transcript is sent direct to the parties 
by the reporter the examiner shall make 
on the original transcript any correc­
tions and will notify the parties of such 
corrections.

(2) Immediately following the filing of 
the transcript, the hearing clerk shall 
advise each party to the proceeding as 
to the date of such filing.

(b) Suggested findings of fact, conclu­
sions, and orders. It will be in the dis­
cretion of the examiner whether sug­
gested findings of fact, conclusions, and 
order, and briefs in support thereof, may 
be filed by the parties. If allowed by 
the examiner, the parties will be either 
notified at the hearing nr in writing, and 
such findings of fact, conclusions, and 
order, and briefs shall be filed within 10 
days (unless the examiner shall give a 
shorter or longer period of time) after 
the transcript has been filed with the 
hearing clerk, as provided in paragraph
(a) of this section. Such findings of 

fact, conclusions, and order shall be based 
solely upon the evidence of record.

(c) Examiner’s report. The exam­
iner, within a reasonable time after the 
filing of the transcript with the hearing 
clerk, as provided in paragraph (a) of 
this section, or, if the filing of suggested 
.findings of fact, conclusions, and order, 
and briefs in support thereof, has been 
allowed, within a reasonable time after 
the termination of the period allowed 
for such filing, shall prepare, upon the 
basis of the evidence received at thè 
hearing, and shall file with the hearing 
clerk, his report, a copy of which (to­
gether with notification of the date fixed 
by the examiner for the filing of excep­
tions thereto) shall be served by the 
hearing clerk upon each of the parties.

(d) Exceptions. Withirf a period of 
time (to be fixed by the examiner, but 
not to exceed 20 days) after receipt of 
the examiner’s report, the parties may 
file exceptions to the report. Any party 
who desires to take exception to any mat­
ter set out in the report shall transmit 
his exceptions in writing to the hear­
ing clerk, referring, where practicable, 
to the relevant pages of the transcript, 
and suggesting a corrected finding of 
fact, conclusion, or order. Within the 
same period of time, each party shall 
transmit to the hearing clerk a brief 
statement in writing concerning each of 
the objections taken to the action of 
the examiner, as provided in § 47.32, 
upon which the party wishes to rely, re­
ferring, where practicable, to the per­
tinent pages of the transcript. A party, 
if he files exceptions or a statement of 
objections, may file a brief in support
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thereof, and shall state in writing at the 
time of such filing whether he desires 
to make an oral argument thereon before 
the Administrator; otherwise, it shall 
be considered that he does not desire to 
make such oral argument.

(e) Revision of examiner’s report. If 
exceptions are filed to the examiner’s 
report, as provided in paragraph (d) of 
this section, the examiner, after con­
sideration of such exceptions, shall with­
in 20 days file with the hearing clerk 
a supplemental report which shall in­
clude such revision of his original report 
as he deems to be appropriate in view of 
such exception. If the examiner de­
termines that a revision of his original 
report is unnecessary the examiner shall 
so state in his supplemental report.

'§ 47.38 Shortened procedure — (a> 
Consent of parties. Whenever it appears 
to the examiner who is assigned to a 
proceding that the proof may be fairly 
and adequately presented by use of the 
informal procedure provided for in this 
section, he shall suggest to the parties 
that they consent to the use of such pro­
cedure. The parties are free to consent 
to such procedure if they choose; and 
declination of consent will not affect or 
prejudice the rights or interests of any 
party. Unless the parties agree to the 
use of affidavits, as provided in para­
graph (e) of this section, proof in the 
shortened procedure shall, subject to the 
provisions of § 47.33 (a ), be submitted 
by depositions. Depositions filed under 
the shortened procedure shall conform to 
the provisions set forth in § 47.33. If 
any party who has not waived oral hear­
ing does not consent to the use of the 
shortened procedure, the proceeding will 
be set for oral hearing. The request that 
the shortened procedure be used need 
not originate with the -examiner; any 
party may address a request to the ex­
aminer asking that the shortened pro­
cedure be used. The examiner, in his 
suggestion to the parties, will set a period 
of time (not to exceed 15 days) in which 
the parties may indicate their consent 
to the shortened procedure; at the end 
of such period the examiner will notify 
the parties that the shortened procedure 
will or will not be used. All requests, sug­
gestions, and notices mentioned in this 
section shall be filed with the hearing 
clerk.

(b) Complainant’s openVhg statement. 
Within 10 days after receipt of notice 
that the shortened procedure will be 
used, complainant may apply for an or­
der to take depositions in lieu of an open­
ing statement of facts, or 'in addition 
thereto. If the parties have so agreed 
as provided in (a) of this section, the 
complainant may file, in triplicate, in 
support of the complaint, an opening 
statement of facts within 15 days after 
receipt of notice that the shortened 
procedure will be used. A copy of the 
opening statement shall be served 
promptly by the hearing clerk upon the 
respondent.

(c) Respondent’s answering state­
ment. Within 10 days after service of

the opening statement or deposition in 
lieu thereof, respondent may apply for 
an order to take depositions in lieu of an 
answering statement of facts, or in addi­
tion thereto. The respondent may file, 
in triplicate, in support of his answer, 
an answering statement of facts within 
15 days afier receipt of the complain­
ant’s opening statement. A copy of the 
answering statement shall be served 
promptly by the hearing clerk upon the 
complainant.

(d) Complainant’s statement in reply. 
Within 10 days after service of the 
answering statement or deposition in 
lieu thereof, complainant may apply for 
an order to take depositions in lieu of a 
statement in reply or in addition thereto. 
The complainant may file, in triplicate, 
a statement in reply within 15 days after 
receipt of the respondent’s answering 
statement. Such statement shall be 
confined strictly to replying to the facts 
and arguments set forth in the answer­
ing statement and a copy thereof shall 
be served promptly by the hearing clerk 
upon the respondent.

(e) Statements in affidavit form; veri­
fication. If the parties agree, the state­
ments referred to in this section may be 
submitted in the form of affidavits, 
rather than depositions. In such event 
the time stated in paragraphs (b) , (c), 
and (d) of this section shall be 10 days, 
instead of 15 days, with respect to each 
such statement'. If, pursuant to the 
agreement of the parties, the statements 
are submitted in affidavit form, any facts 
set forth in the statement must be sworn 
to (before a person legally authorized to 
administer oaths or before a person des­
ignated by the Administrator for the 
purpose) by a person who states in the 
affidavit that he has actual knowledge 
of the facts. Except under unusual cir­
cumstances, which shall be set forth in 
the affidavit, any such person shall be 
one who would appear as a witness if an 
oral hearing were held. The original of 
each document must show the signature,' 
capacity, and impression seal /if  the 
officer is required by law to have a seal) 
of the officer administering the oath 
and the date thereof. Copies must in­
dicate that the original shows the data 
required in this respect.

(f) Documents accompanying state­
ments. The statements referred to in 
this section shall be accompanied by 
any documents filed as a part of the 
proof of the'alleged facts, (which docu­
ments shall be identified in the state­
ment or authenticated in such manner 
as to be admissible in evidence at an 
oral hearing under these rules of prac­
tice) and may be accompanied by briefs 
in support of the contentions of the party 
submitting the statement; Provided, 
That documents (other than briefs) ac­
companying statements in deposition 
form must have been offered as proof 
at the time of the taking of the de­
position.

(g) Stipulations. In addition to or in 
lieu of such statements, the parties may

file with the hearing clerk stipulations of 
fact signed by the parties or their repre­
sentatives. Such stipulations shall be­
come a part of the record. The stipula­
tions shall be filed with the hearing clerk 
within 20 days after notice thftt the 
shortened procedure will be used; or, if 
the complainant’s opening statement is 
filed, within 20 days after the filing of 
such statement; or, if an answering state­
ment is filed, within 20 days after the 
filing thereof; or, if a statement in reply 
is filed' within 20 days after the filing 
thereof.

(h) Waiver of right to file. Failure to 
file, within the time prescribed, any state­
ment or stipulation required or author­
ized under this section shall constitute 
a waiver of the right to file such state­
ment or stipulation; Provided, That, 
when a deposition is required, the exami­
ner shall extend the time prescribed in 
this section to such period as is reason­
ably necessary in the circumstances.

(i) Examiner’s report under the short­
ened procedure. Except as otherwise 
may be directed by the examiner, the 
filing of the complainant’s statement 
in reply shall conclude the presentation 
of evidence. The examiner shall there­
upon decide and notify the parties 
whether suggested findings of fact, con­
clusions, and order, with briefs in sup­
port thereof, may be filed by the parties. 
If requested by the examiner, such find­
ings, conclusions, order, and briefs shall 
be filed within such time, not to exceed 
20 days after notification, as the exam­
iner shall prescribe. Within a reasonable 
time after the presentation of evidence 
has been concluded or, if the filing of sug­
gested findings of fact, conclusions, and 
orders, and briefs in support thereof, has 
been allowed, within a reasonable time 
after the termination of the period al­
lowed for such filing, the examiner shall 
prepare his report, and the same proce­
dure shall be followed thereafter as in 
proceedings in which an oral hearing 
has been held.

(j) Assignment for oral hearing. Upon 
the examiner’s own motion or within his 
discretion upon the request of any party, 
the proceeding may be set for oral hear­
ing at any stage of the proceeding prior 
to the expiration of the time allowed for 
the submission of evidence.

§ 47.39 Transmittal of record. The 
hearing clerk, immediately following the 
filing of the revision of the examiner’s 
report, or upon notification by the ex­
aminer that no revision will be made, 
shall transmit to the Administrator the 
record of- the proceeding. Such record 
shall include: The pleadings; motions 
and requests and rulings thereon; the 
transcript of the testimony taken at the 
hearing, together with the exhibits filed 
therein; any statements filed under the 
shortened procedure; any documents or 
papers filed in connection with prehear­
ing conferences; such suggested findings 
of fact, conclusions, and orders, and 

g r ie fs  in support thereof, as may have 
been permitted to be filed in connection 
with the hearing; the examiner’s report,



2222 FEDERAL REGISTER, Tuesday, F ebruary 27, 1945

and such exceptions, statements of ob­
jections and briefs in support thereof, as 
may have been filed in the proceeding.

§ 47.40 Argument before Administra­
tor—(a) Oral argument. Unless a party 
has included in his exceptions a request 
for oral argument or has filed a separate 
request for oral argument prior to the 
expiration of the last date for filing such 
exceptions, he shall be deemed to have 
waived oral argument. -

(b) Briefs. Briefs filed in accordance 
with § 47.37 (d), and in support of state­
ments of facts will be considered by the 
Administrator.

(c) Scope of argument. Except where 
the Administrator determines that argu­
ment on additional issues would be help­
ful, argument, whether oral or in a writ­
ten brief, shall be limited to the issues 
raised by the exceptions and statement 
of objections, or to such issues as the Ad­
ministrator may indicate. If the Admin­
istrator determines that additional issues 
should be argued, the parties shall be 
given reasonable notice of such deter­
mination, so as to permit the preparation 
of adequate argument on all the issues to 
be argued.

§ 47.41 Consideration and issuance of 
order—(a) Consideration of order. As 
soon as practicable after the receipt of 
the record from the hearing clerk, or, in 
case argument was had, as soon as prac­
ticable thereafter, the Administrator 
upon the basis of the record, shall begin 
his consideration of the final order to be 
issued in the proceeding. If such an oral 
argument was held, the order shall be 
considered by and shall be issued over the 
signature of the person who heard such 
oral argument, unless the parties shall 
consent to a different arrangement. At 
no stage of the proceeding between its in­
stitution and the issuance of the order 
shall the Administrator discuss ex parte 
the merits of the proceeding with any 
person who is connected with the pro­
ceeding in an advocative or an investiga­
tive capacity, or with any representative 
of such person: Provided, however, 
That the Administrator may discuss the 
merits of the proceeding with such a per­
son if all parties to the proceeding, or 
their representatives, have been given an 
opportunity to be' present. If, notwith­
standing the foregoing provisions of this 
section, a memorandum or other com­
munication from any party, or from any 
person acting on behalf of any party, 
which relates to the merits of the pro­
ceeding, receives the personal attention 
of the Administrator (or, if an official 
other than the Administrator is to issue 
the order, then of such other official), 
during the pendency of the proceeding, 
such memorandum or communication 
shall be regarded as argument" made in 
the proceeding and shall be filed with the 
hearing clerk, who shall serve a copy 
thereof upon the opposite party to the 
proceeding, and opportunity shall be 
given the opposite party to file a reply 
thereto.

(b) Issuance of order. The order shall 
be issued and served upon the parties as 
the final order in the proceeding without.

further procedure: Provided, That, if the 
terms of the order differ substantially 
from those proposed in the report of the 
examiner, the Administrator shall, if he 
deems it advisable to do so, direct that 
a copy of the order be served upon the 
parties as a tentative order; and, in such 
event, opportunity shall be* given the 
parties within a period of time to be fixed 
by the Administrator but not to exceed 
20 days to file exceptions thereto and 
written arguments or briefs in support of 
such exceptions. If exceptions are so 
filed, the Administrator shall give con­
sideration to and shall make such 
changes in the tentative order as he 
deems to be appropriate in view of the 
exceptions; otherwise, the tentative 
order shall be issued and served as the 
final order in the proceeding.

§ 47.42 Rehearing, reargument, re­
consideration of orders, and reopening of 
hearings—(a) Petitions to rehear, re­
argue, and reconsider. A petition for 
rehearing or reargument of the proceed­
ing, or for reconsideration of the order, 
shall be made by petition to the Admin­
istrator filed with the hearing clerk with­
in 10 days after the date of service of 
tjtie order. Every such petition shall 
state specifically the matters claimed to 
have been erroneously decided and the 
alleged errors. If the Administrator con­
cludes that the questions raised by the 
petition have been sufficiently considered 
in the issuance of the order, he shall 
dismiss the petition without service on 
the other party. Otherwise he shall 
direct that a copy of the petition be 
served upon such party. The filing of a 
petition to rehear or reargue a proceed­
ing or to reconsider an order shall auto­
matically operate to set aside the order 
pending final action on the petition.

(b) Petition to reopen. A petition to 
reopen the hearing to take further evi­
dence may be filed with the examiner at 
any time prior to the issuance of the 
final order. Every such petition shall 
state briefly the nature and purpose of 
the evidence to be adduced, shall show 
that such evidence is not merely cumu­
lative, and shall set forth a good reason 
why such evidence was not adduced at 
the hearing. Every such petition shall be 
served by the hearing clerk on the other 
party in the proceeding.

(c) Procedure for disposition of peti­
tions. Within 20 days following the 
service of any petition provided for in 
this section, the other party to the pro­
ceeding may file with the hearing clerk 
an answer thereto. In the event that 
any such petition is granted the applica­
ble rules of practice shall be followed.

§ 47.43 Filing; extensions of time; 
effective date of filing; computation of 
time—(a) Filing; number of copies. Ex­
cept as is provided otherwise herein, all 
documents or papers required or author­
ized by the regulations in this part to be 
filed with the hearing clerk shall be. filed 
in triplicate: Provided, That, where 
there are more than two parties to the 
proceeding, a sufficient number of copies 
shall be filed so as to provide for service 
upon all the parties to the proceeding.

Any document or paper required or au­
thorized by the regulations in this part to 
be filed with the hearing clerk shall, dur­
ing the course of an oral hearing, be filed 
with the examiner.

(b) Extension,& of time. The time for 
the filing of any document or paper (ex­
cept an informal complaint) required or 
authorized under the regulations in this 
part to be filed may be extended by the 
examiner (before the transmittal of the 
record to the Administrator) or by the 
Administrator (after such transmittal) 
upon request, if, in the judgment of the 
exaftiiner or the Administrator, as the 
case may be, there is good reason for 
the extension.

(c) Effective date of filing. Any docu­
ment or-paper required or authorized 
tinder the regulations in this part to be 
filed shall be deemed to be filed when it 
reaches the hearing clerk.

(d) Computation of time. Sundays 
and holidays shall be included in cohit 
puting the time allowed for the filing 
of any document or paper: Provided, 
That when such time expires on a Sun­
day or Federal holiday, the period shall 
be extended to include the next follow­
ing business day.

Effective date. These rules shall take 
effect on March 10, 1945. They shall 
govern all matters arising under the act 
after they take effect and also all mat­
ters then pending, except to the extent 
that their application would not be feas­
ible or would work injustice, in which 
event the rules issued on July 16, 1941 
(7 CFR, Cum. Supp., 47.1, et seq.) shall 
apply.

Done at Washington, D. C., this 24th 
day of February 1945.

Ashley  S ellers,
Assistant War Food Administrator.

[F. R. Doc. 45-3047; Filed, Feb. 24, 1945;
3:16 p. m.]

Chapter III—Bureau of Entomology and 
Plant Quarantine

[B. E. P. Q. 533, Revised]

P art 301—D omestic Quarantine N otices

JAPANESE BEETLE QUARANTINE REGULATIONS;
MODIFICATION

Introductory note. This revision of 
the administrative instructions (B.E.P.Q. 
533) makes no changé in the list of ar­
ticles that are exempted from Japanese 
beetle certification. The revision is solely 
for the purpose of bringing the citation 
of authority into line with the appro­
priate proviso in the current revision of 
the quarantine.

§ 301.48d Administrative instructions; 
articles exempt from certification. Pur­
suant to the authority conferred upon
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